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Page     5.  lines,  for«adeMi'*rMd**aT0lvnt«r7d6ed;**  •ndd«U'*far  tht  payment  of 
a  sum  of  money.** 
]tne  6f  after  "  payment "  insert  **  to  him  ou  the  death  of  the  testator.'* 
line  18,  dele  **  to  the  Plaintiff.'* 
For  the  last  paragraph  of  the  marginal  note  substitute  the  following :  ^- 

*'  Where  an  objection  to  evidence  at  tlie  hearing  of  a  cause  is  allowed,  the 
tender  of  the  efldenoe  and  ita  flection  ought  to  be  eipraisly  recited  in  the 
decree,  and  the  evidence  ought  not  to  be  entered  as  read." 
79.  line  6  from  bottom,  for  **  allowed  "  read  '*  overruled.'* 
96.  line  2,  for  **  1839  "  wad  *<  1835." 

161.  line  17  of  marginal  note,  for  "  appropriated  "  read  **  apportioned." 
394.  line  7  of  marginal  note,  for  **  preceding  "  read  **  personaL" 
464.  line  9  of  note  (d),  for  <*  creditor  of*  read  **  debtor  to." 
518.  line  3,  for  <*  TotdcUn  "  read  <*  Faulder/* 

line  14,  for  **  25th  "  read  '<  35th.** 
626.  line  IS,  for  <«  Humfrey  *'  read  «  Humfluy,'* 
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ORDERS  IN  CHANCERY.  xKi 

1847. 


ORDER  OF  COURT. 

Wednesday i  28th  Mifi  1847. 

WhereaBi  in  pursuance  of  an  act  passed  in  the  present   10  &  11  He/, 
session  of  parliament,  the  attendance  of  the  Masters  in   ^'  ®^'  *'  ^* 
Ordinary  of  this  Court  in  the  Public  Office  will  be  dis* 
coDtintted  from  and  after  the  10th  day  of  August  now 
next  eosning  $  and  there  will  thenceforth  be  no  Master   Attendance  of 
sitting  in  the  said  Public  Office  by  whom  references   Pubu^^ce 
may  be  made  as  heretofore  to  the  Masters  in  Ordinary,   to  cease, 
nor  will  there  be  any  person  to  register  references  or  to 
do  what  has  heretofore  been  done  in  that  behalf  by  the 
clerk  in  the  Public  Office :   His  Lordship  doth  order, 
that,  from  and  after  the  said   1 0th  day  of  Augi4Stf  all   All  references 
references  shall    be  made  by  the  junior    Master  for  Jhe^Tunior*^  ^^ 
the  time  being,  and  during  his  occasional  or  necessary   Master  for  the 
absence,   then  by  such  other  Master  as   the  Masters     ™^  ^°^' 
among  themselves  may  agree  upon  for  that  purpose. 
And  that  the  referring  Master  shall  be  responsible  that 
all  references  shall  be  made  according  to  regular  and   According  to 
jnst  rotation,  and   in  such  manner  as  to  keep  secret  [f^/''^^ 
from  all  persons  whatsoever  the  rota  or  succession  of  The  rota  to  be 
Masters  to  whom  causes  and  matters  shall  be  referred.     *P*  wcret. 
^And  for  this  purpose  the  name  of  the  Master  to  whom 
any  new  reference  is  made  shall  be  inserted  in  the  order 
by  the  referring  Master  himself,  and  by  no  other  person 
whatsoever ;  and  that  it  shall  be  the  duty  of  the  chief 
clerk  of  the  said  referring  Master,  or  of  the  Master  for 
the  time  being  performing  that  duty,  to  keep  the  record  Record  of  re- 
of  references  with  proper  indexes,  and  to  enter  therein  ferences  to  be 
all  references  In  the  manner  heretofore  done  by  the  clerk  clerk. 
of  the  Public  Office,  and  that  the  duty  of  making  the 

references 


xiv  ORDERS  IN  CHANCERY. 

1847.  references  as  aforesaid  shall,  during  vacation,  be  per- 

^^^"^  formed  by  the  vacation  Master  and  his  chief  Clerk. 

Inthevaca-  And   His  Lordship  doth   order,  that  the  before- 

to^be'Dcr-    '^  mentioned  duties  shall  be  subject  to  such  regulations 

formed  by^tbe  and  modifications  in  the  execution  thereof  as  the  Masters 

Master  and  themselves  may  from  time  to  time  direct. 
his  chief  clerk. 

COTTENHAM,  C. 


ORDERS  IN  CHANCERY. 


ORDER  OF  COURT. 

9th  August  1847. 

In  porsoanee  of  the  10  &  11  Vict.  c.  97.,  '^  An  lo  &  ii  rtd. 
Act  for  the  discontinuance  of  the  Masters  in  ^' 
Ordinary  of  the  High  Court  of  Chancery  in 
the  Public  Office,  and  for  transferring  the 
Business  of  such  Public  Office  to  the  Affidavit 
Office  in  Chancery." 

L 

That  od  and  after  the  10th  day  o{  August  1847,  all  Affidavits  to 
affidavits  and  a£Brmations  shall  be  sworn  or  affirmed  f^^  ^^^  ^^ 
before  Samuel  Anderson^  the  clerk  of  affidavits,  John  the  cl^ks  of 
Jefirsouj  and  William  Thodey  Smithy  the  assistant  clerks 
of  affidavits,  or  any  one  of  them,  who  are  to  receive  the 
proper  and  usual  fees  for  taking  the  same,  and  to  pay 
the  amount  of  the  several  sums  which  they  may  so  re- 
ceive into  the  Bank  of  England  to  the  account  of  the 
saitors'  fund. 

II. 

That  on  and  after  the  10th  day  oi  August  1847,  and  Local  utu- 
nntil  the  15th  of  October  1847,  all  the  duUes  heretofore  ofeVfrom''' 
performed  by  the  Masters  in  Ordinary  in  the  Public  \00\  August  to 
Office  pursuant  to  the  act  passed  in  the  thirteenth  year  1347^        ^ 
of  bis  late  Majesty  King  Charles  the  Second,  as  well  as 
tbe  duties  heretofore  performed  at  the  Affidavit  Office, 
shall  be  performed  by  the  said  clerk  of  affidavits  and 
assistant  clerks  of  affidavits  at  the  Chancery  Affidavit 
Office,  ^fmond^s  Inn^  and  at  such  other  places  as  the 
due  despatch  of  business  may  require. 

III.  That 
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Ji%  m. 

After  the  15th      That  on  and  after  the  15th  day  of  Oclober  1847  the 
1847.  s^id  ^^^^^  ^^  affidavits  and  assistant  clerks  of  affidavits 

shall  perform  the  same  duties  at  the  offices  in  Sotdkctmp^ 
ton  Buildings  now  used  as  the  Public  Office,  and  by 
Master  Richards  as  his  chambers,  and  at  such  other 
place  as  the  dispatch  of  business  may  require. 

COTTENHAM,  C. 


ORDERS  IN  CHANCERY.  xvii 

1848. 


ORDER  OF  COURT. 

Saiurdayj  10th  June,  1848. 

The  Right  Honourable  Chables  Christopher, 
Lord  Cottekham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  assistance  of  The 
Right  Honourable  Henrt  Lord  Langdale, 
Master  of  the  RoUs,  doth  hereby,  in  pursuance 
of  an  Act  of  Parliament  passed  in  the  tenth  lo  &  1 1  rtci. 

c  OB 

and  eleventh  year  of  the  reign  of  Her  present  ' 
Majesty,  intituled  "  An  Act  for  better  se- 
curing Trust  Funds,  and  for  the  Relief  of 
Trustees,"  and  in  pursuance  and  execution  of 
all  other  powers  enabling  him  in  that  behalf, 
OBDEB  AND  DIRECT  in  manner  following,  that 
is  to  say :  — 


L 

Ant  trustee  desiring  to  pay  money  or  transfer  stock  Form  ofaffi- 
orsecnrities  into  the  name  of  the  Accountant-General  of  ^^de  by  trus- 
the  Court  of  Chancery,  under  the  said  act,   is  to  file  '»»  previous 
an  affidavit,  entitled  in  the  matter  of  the  act  and  of  the  n)oney"or 

trnst,  and  setting  forth,  transfer  of 

^  stock  into 

1.  His  own  name  and  address.  Court  under 

the  act. 

2.  The  place  where  he  is  to  be  served  with  any  petition 
or  any  notice  of  any  proceeding  or  order  of  tlie 
Coort  relating  to  the  Trust  Fund. 

Vol.  IL  a  3.  The 


xviii 


ORDERS  IN  CHANCERY. 


1848. 


3.  The  amount  of  stock,  secarities,  or  money  which 
he  proposes  to  deposit,  or  to  transfer,  or  to  pay 
into  Court  to  the  credit  of  the  trust. 

4.  A  short  description  of  the  trust  and  of  the  instru- 
ment creating  it 

5.  The  names  of  the  parties  interested  in  or  entitled 
to  the  fund,  to  the  best  of  the  knowledge  and  belief 
of  the  trustee. 

6.  The  submission  of  the  trustee  to  answer  all  such 
inquiries  relating  to  the  application  of  the  stodcs, 
securities,  or  money  transferred,  deposited,  or  paid 
in  under  the  act  as  the  Court  may  think  proper  to 
m&ke  or  direct. 


Pursuant  to 
which,  Ac- 
countant-Ge- 
neral is  to 
direct  pay- 
ment or  trans- 
fer &c.»  and  to 
certify  the 
saTie. 


II. 

The  Accountant-General,  on  production  of  an  oflloe 
copy  of  the  affidavit,  is  to  give  the  necessary  directions 
for  transfer,  deposit,  or  payment,  and  to  place  the  stock, 
securities  or  money  to  the  account  of  the  particular 
trust,  and  such  transfer,  deposit,  or  payment  is  to  be 
certified  in  the  usual  manner. 


III. 

After  which,        The  trustee  having  made  the  payment,  transfer,  or 

notice  to  be      deposit,  is  forthwith  to  irive  notice  thereof  to  the  several 
given  by  trus-        r      •»  ... 

tee  to  parties    persons  named  in  his  affidavit,  as  interested  in  or  entitled 
interested.        ^^  ^^^  j.^^^ 


Who  may 
apply  by  peti- 
tion. 


IV. 

Such  persons,  or  any  of  them,  or  the  trustee,  may 
apply  by  petition,  as  occasion  may  require,  respecting  the 
investment,  payment  out,  or  distribution  of  the  fund,  or 
of  the  dividends  or  interest  thereof. 

V.The 


ORDERS  IN  CHANCERY.  xix 

1848. 

V. 

The  trustee  is  to  be  served  with  notice  of  any  appli-  On  notice  to 
-tkm  «»de  to  the  Court  «specting  the  fund.  oTL  *™^'*- 
difidends  or  interest  thereof  by  any  party  interested 
therein  or  entitled  thereto. 


VI. 

The  parties  interested  in  or  entitled  to  the  fund  Or  trustee 

ire  to  be  served  with  notice  of  any  application  made  to  noticeto^ 

the  Court  by  the  tnistee,  respecting  the  fund  in  Court,  pvti^in 
or  the  interest  or  dividends  thereof. 


VIL 

No  petitioo  is  to  be  set  down  to  be  heard,  until  the  £very  ped- 
petitiooer  has  6rst  named  a  place,  where  he  may  be  ^  pi^^e  where 
served  with  any  petition  or  notice  of  any  proceeding  or  ^®  "^  ^ 
order  of  the  Court  relating  to  the  Trust  Fund. 


VIII. 

Petitions  presented,  and  affidavits  filed  under  the  Title  of  peti- 

flud  act,  are  to  be  entitled  in  the  matter  of  the  said  act  ^^^^  ^^  ^^^ 
(10  &  U  Fi€i.  c.96.)f  and  in  die  matter  of  the  particular 
trust. 


That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

cottenham,  c 
Lanodals,  M.  R. 


2 


XX  ORDERS  IN  CHANCERY. 


MtA  December^ 

The  Right  Honourable  Charles  CEnusTOPHBB 
LoHD  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistance 
of  Henry  Lord  Langdale,  Master  of  the 
fiollsy  doth  hereby  in  pursuance  of  an  Act  of 
Parliament  made  and  passed  in  the  Session  of 
1 1  &  12  Vict.       ParUament  held  in  the  11th  and  12th  years  of 

c,  94. 

the  Reign  of  Her  present  Majesty,  intituled 
"An  Act  to  regulate  certain  Offices  in  the 
Petty  Bag  in  the  High  Court  of  Chancery, 
the  Practice  of  the  Common  Law  side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court,"  and  in  pursuance  of  all  other  powers 
enabling  him  in  this  behalf,  order  and  direct 
that  all  and  every  the  Rules,  Orders,  and 
directions  hereinafter  set  forth  shall  hence- 
forth be,  and  for  all  purposes  be  deemed  and 
taken  to  be  general  Rules  and  Orders  of  the 
High  Court  of  Chancery  on  the  Common  Law 
side  thereof,  viz. :  — 

INTRODUCTORY. 

Existing  rules  !•  All  former  Rules  and  Orders  regulating  the  prac* 
and  orders       ^j^g  ^^  proceedings  in  the  Petty  Bair  Office,  so  far  as 

not  inconsist-  "^  °  .^        o  ' 

ent  with  the  the  same  are  now  in  force,  and  are  consistent  with  the 
^r^^^^f^  ^^  said  Act  of  Parliament  and  with  these  Orders,  are  to  re- 
force,  main  in  full  force  find  effect. 

II.  These 
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II.  These  Orders  as  to  all  suits,  matters,  and  pro-        1848. 
ceed'iDgs  now  pending  or  hereafter  to  be  commenced,  ^ 

are  (so  ikr  as  the  same  are  applicable  to  the  state  of  such   ^^J  Orders 

matters  and  proceedings)  to  take  eiFect  on  the  first  day   «*«  to  take 
^  effect. 

oXjanuarjfi  1849. 

Official  Attendance  and  Vacations. 

III.  In  the  Office  of  the  Petty  Bag.  Rules  as  to 

1.  The  Office  is  to  be  open  and  closed  on  the  o®<^"^^  »""»<*- 

^  ance  and  vaca- 

same  days — and,  .    tions,  the 

2,  The  Vacations  are  to  be  observed  at  the  R^^i^flnd 

same  times — and.  Writ  office. 

S.  The  Clerk  is  to  attend  in  the  Office  during 
the  same  hours, 

As  are  for  the  same  purposes  and  in  relation  to  the 
same  matters  appointed  by  the  general  Rules  of  the 
Coart  of  Chancery  in  the  Office  of  the  Clerks  of  Re- 
cords and  Writs,  subject  nevertheless  to  such  alterations 
as,  for  some  special,  reasons,  may  be  at  any  time  made 
by  the  Lord  Chancellor,  with  the  advice  and  assistance 
of  the  lllaster  of  the  Rolls. 

Clerk  of  the  Petty  Bag.  J^^  ^-^ 

IV.  The  Clerk  of  the  Petty  Bag  is  to  have  the  care  Clerk  to  have 
and  custody  of  the  Chancery  Common  Law  Seal,  and  is  commoa  Law 
to  use  and  employ  the  same  for  sealing  such  several  ^^^« 
Writs,  and  all  such  documents  and  writings  as  are  by 

the  said  act  authorized  to  be  sealed  with  the  same 
Seal. 

V.  Affidavits,  Affirmations  and   Declarations  to  be   Swearing  and 
ued  in  any  proceeding  on  the  Common  Law  side  of  the  ^'*"|,°^***" 
Court  are  to  be  sworn,  affirmed,  or  declared  before  the 

Clerk  of  the  Petty  Bag,  or  before  a  M&ster  Extraordinary 

of 
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1 848.        of  the  High  Court  of  Chancery,  and  are  to  be  filed  in  the 
Office  of  the  Petty  Bag. 


J)ate  or  teste 
of  writa  &c. 
issued. 


VI.  Every  Writ,  Rule,  or  Document  issued  or  de- 
livered out  of  the  Petty  Bag  Office  is  to  be  tested  cm: 
dated  on  the  day  on  which  the  Writ  is  sealed,  or  the 
Rule  or  other  document  is  made. 


Filing  of  writ 
when  re- 
turned. 


Transcripts  of 
verdicts  or 
judgments  on 
issues,  when  g 
returned,  to 
be  filed,  en- 
tered, and, 
annexed  to 
original  r^ 
cord,  and 
thereupon 
judgment  of 
this  Court  to 
be  entered 
accordingly. 


AHomey, 


VII.  Every  Writ  returned  by  the  Sheriff  is  to  be  im- 
mediately filed,  and  thereupon  the  day  and  hour  of 
the  filing  are  to  be  endorsed  on  the  Writ. 

VIII.  The  Clerk  of  the  Petty  Bag,  upon  receiving 
the  retura  of  the  transcript  of  the  Verdict  of  the  Jury, 
and  proceedings  of  Judgment  of  any  Court  of  Common 
Law  upon  any  Issue  in  Law,  or  in  fact,  is  to  file  the 
same  in  the  Petty  Bag  Office,  and  is  to  cause  an  entry 
to  be  made  of  such  Verdict  and  proceedings  or  Judg^ 
ment,  and  such  transcript  is  to  be  annexed  to  the 
Original  Record  in  the  Petty  Bag  Office,  and  thereupon 
the  Judgment  of  the  Court  of  Chancery  is  to  be  entered 
on,  or  annexed  to,  the  same  Record,  in  conformiQr  with 
the  Judgment  of  the  Court  from  which  the  transcript  is 
returned. 

Attoniei/. 

IX.  Every  Solicitor,  whose  name  is  duly  enrolled  as 


Solicitors  of 

Chancery  may  ^^^^  "^  ^^^  ^^S^  Court  of  Chancery,  may  act  as  an 
act  as  attor-      Attorney  in  any  Action,  Suit,  Matter,  or  Proceeding 

nies  m  this  ,.     "^        ,     •^^  -r  .  ^       ^  \  ^ 

Court.  pending  on  the  Common  Law  side  of  the  same  Courts 

and  is  to  be  therein  named  and  treated  as  the  AtVamcy 
of  the  party  by  whom  he  is  retained. 

So°^^tobe       ^*  "^"y  P*^^^y  changing  or  ceasing  to  employ  his 
notified  to  the  Attorney  in  the  course  of  any  Action,  Suit,  or  Proceed- 
ing is  to  cause  an  entry  of  such  change  or  cessation  of 

employment 
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ciiip\oyiiieiit  to  be  made  and  entered  with  the  Clerk  of        1848. 

tbe  Petty  Bair,  and  to  cause  notice  of  sach  change  or     ""^^Y^^. 
^  ^^'  ,     *•        ,  ^^  thereof 

cessation  of  employment  and  of  soch  entry  to  be  served  made  with  the 

on  ef  ery  party  to  the  Action,  Suit,  or  proceeding,  and 

imdl  sof^  entiy  and  notice  shall  have  been  made  and 

serred,  the  fiirmer  Attorney  is  to  be  deemed  and  taken 

Ibr  all  purpoaes  of  the  Action^  Suit,  or  proceeding,  to  be 

and  zemain  the  Attorney  of  the  Party. 

Sdre  Facias.  Swefacku 

XI.  The  name  and  addition  of  the  Prosecntor  in  an  Form  of  in- 

Action  of  Sdre  facias  may  be  inserted  in  the  Writ,  by  J^d"Son 

adding  after  the  nsnal  words,  ^  We  are  given  to  under-  of  prosecutor 

stand  and  be  informed  **  words  in  the  form  following—  ^    ^  ^" 
▼i:^:  ^*by  ^  A,  of,  &&,"  stating  at  length  the  name, 
addition,  and  place  of  residence  of  the  Prosecutor. 


Xn.  If  the  name  of  a  Prosecutor  be  inserted  in  ^™®  "^d 
a  Writ  of  Scire  fiicias,  the  fiat  of  the  Attorney  General  prosecutor  to 
for  the  issuing  of  such  Writ  is  not  to  be  filed,  unless  the  ^.Y>f««ed  io 

^^  '  wnt  before 

same  contains  the  name  and  address  of  such  Prosecutor,  the  fiat  of 

Attorney  G^ 
neral  be  filed. 

XIIL  The  proceedings  and  trial  in  an  Action  of  Prosecutor  to 
Scire  fiidas  may  take  place  and  be  had  in  such  one  of  ^^  ^ . 
Her  Majes^s  Superior  Courts  of  Common  Law,  as  the  Superior 
may  be  chosen  by  the  party  applying  to  have  the  Writ      ^^' 
sealed. 

XIIL  A  writ  of  Scire  &cias  to  revoke  Letters  Patent  Preliminaries 

is  not  to  be  sealed ;  1,  until  the  Fiat  of  the  Attorney-  fo^^^^T" 

General  is  filed  in  the  Petty  Bag  Office ;  2,  until  the  voke  patent. 

name  of  some  one  of  Her  Majesty's  Superior  Courts  of  ??f^ '°  ^ 

Common  Law  is  indorsed  or  written  thereon ;  8,  until  a  ^^^^  of 

tnie  copy  of  the  Writ  and  of  any  Drawings  or  Plans  Court  to  be 

endorsed* 
annexed  thereto  (to  be  verified  by  affidavit)  has  been  ^      ^ '   . 

filed  in  the  Petty  Bag  Office.  to  be  filed. 

XV.  If 
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1848.  XV.  If  such  Writ  has  been  sealed  before  the  1st  day 

A^^^^^     of  January  1849,  and  the  Record  of  the  Action  has  not 
As  to  wnts  "^ 

sealed  before    been  carried  or  transmitted  into  the  Court  of  Queen's 
18*9       ^'^  ®®°*^^»  ^^®  name  of  some  one  of  her  Majesty's  Superior 

Courts  of  Common  Law  is  to  be  indorsed  on  the  Writ, 
and  a  Memorandum  thereof  entered  with  the  Clerk  of 
the  Petty  Bag  Office  before  any  subsequent  proceeding 
is  taken  in  the  action. 


Trial  and 
other  pro- 
ceedings in 
the  action  to 
take  place  in 
the  Court,   ^, 
endorsed. 

Bond  of  in- 
demnity for 
costs  to  be 
given,  at  re- 
quest of 
Attorney 
General,  by 
such  persons 
and  in  such 
sum  as  he 
shall  name. 


XVI.  The  Trial  and  any  proceedings  in  an  Action  of 
Scire  facias  are  to  take  place  in  the  Court  of  Common 
Law,  the  name  of  which  is  indorsed  or  written  on  the 
Writ. 

XVII.  A  Bond  of  Indemnity  against  Costs,  to  be  in* 
curred  in  the  prosecution  of  an  Action  of  Scire  facias, 
may  (if  so  desired  by  the  Attorney->General)  be  taken 
in  the  name  of  the  Clerk  of  the  Petty  Bag,  but  the  same 
is  not  to  be  deposited  or  filed  in  the  Office  of  the  Petty 
Bag  unless  the  intended  Obligors,  and  the  sums  for 
which  they  are  to  give  security,  be  named  by  the  At- 
torney-General. 


How  such 
bond  is  to  be 
put  in  suit. 


XVIII.  A  Bond  of  Indemnity  filed  or  depiosited  in 
the  Petty  Bag  Office  may,  at  the  request  of  the  Attorney 
General,  be  put  in  suit  under  such  circumstances,  and 
upon  such  terms  and  conditions  as  the  Lord  Chancellor 
or  the  Master  of  the  Rolls  may  approve  of. 


Appearances         XIX.  An  Appearance  is  to  be  entered  by  or  on  be- 

withtn^e^^h♦^  ^^^^  ^^  ^^^  Defendant  who  has  been  summoned  by  the 

dayjs  after  Sheriff  within  eight  days  after  the  Writ  of  Scire  facias 

return  and  ,        ,  ^  i       j  /ii  j 

filin-'  of  writs.  "^^  ^^^"  returned  and  filed. 


FEES. 
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FEE& 

The  Clerk  of  the  Petty  Bag  is,  until  further  Order,  5^' 
to  receive  and  take  the  several  fees  which  are  set  forth  to  Schedule 
in  the  Schedule  hereunder  written,  and  is  to  account  ^^^  received 

and  applied  as 

for  the  same  and  pay  the  amount  thereof  into  the  Suitors'  in  Record  and 
Fee  Fund,  in  the  same  manner,  and  at  the  same  times      ^^      *^^ 
as  the  Clerks  of  Records  and  Writs  receive,  account  for, 
and  pay  the  fees  received  by  them  in  their  Office. 


THE  SCHEDULE  ABOVE  REFERRED  TO. 

Fee$  to  he  received  by  ike  CUrk  of  the  Petty  Bag. 

£    i.    d. 
For  filbg  every  qualification  of  a  Member  of  Parlia- 
ment -  -  -  -  -080 
Od  every  Dedidmus  Protestatem  issued  from  the  Crown 
Office  to  swear  a  Justice  of  the  Peace            -  -    0    2    6 
Od  filing  every  Affidavit,  of  execution  of  Articles  of 
Clerkship,  entering  Affidavit,  and  making  the  endorse- 
ments required  by  the  act  of  Cth  and  7th  Vict.  cap.  73.    0    5    0 
For  striking  every  Solicitor  off  the  Roll,  either  at  his 

own  request  or  otherwise  -  -  -    0    7    6 

For  sitering  the  name  of  every  Solicitor  on  the  Roll      -    0    7    6 
For  every  Certificate  of  striking  a  Solicitor  off  the  Roll, 
sod  for  every  other  certificate  not  herein  specifically 
mentioned  -  -  -  -  -086 

For  enrolling  every  Surrender        -  -  -     J  10    0 

For  the  admission  of  every  Master  in  Chancery  -     1  12    6 

For  administering  every  Oath  and  qualification  in  Court 

(except  on  Admission  of  Solicitors)  «  -    2    2    0 

For  swearing  any  Officer  of  the  Cburt  whose  admission 
is  enrolled  in  the  Petty  Bag  Office  (except  Solicitors) 
and  enrolling  the  admission         -  -  -    5    0    0 

For  attending  with  Records  or  other  documents  in  any 
Court  or  place  (besides  expenses  to  be  retained  by 
the  Officer  to  his  own  use)  per  diem  -  -    2    2    0 

For  filing  the  returns  to  all  Special  Commissions,  Ar- 
ticles of  the  Peace  on  a  Suppliotvit,  and  Commissions 
and  Writs  of  every  kind  returned  and  filed  in  this  Office  0    2    6 
Vou  II.  b  Drawing 
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^^      Drawing  and  signing  the  Certificate  under  the  Officer's 

band  of  any  return  being  filed  in  this  Office  where  no 
Office  Copy  is  taken  -  -  -  •026 

For  every  Cong^  d*^ire  for  an  Archbishop    -  -  19  15    8 

Ditto  for  a  Bishop  -  -  -  -    9  17  10 

For  every  Royal  Assent  for  an  Archbishop    -  -  19  16    8 

Ditto  for  a  Bishop         -  -  -  -    0  17  10 

For  every  Patent  of  Assistance  and  Writs  of  Restitu- 
tion for  an  Archbbhop  -  -  -  30  17    8 
Ditto  for  a  Bishop          -               -                -                -  15    8  10 
For  every  appointment  of  a  Bishop  for  the  Isle  of  Aian  •     9  17  10 
For  preparing  and  issuing  every  Certiorari  other  than 

to  remove  causes  from  the  inferior  Courts  -  "    3    Q    O 

For  preparing  every  Mittimus  and  Transcript  of  Com- 
mission of  Lunacy,  Return  and  Inquisition  thereon  to 
the  Lord  Chancellor  of  Ireland  -  -  -    3    0    0 

For  preparing  and  issuing  every  Special  Commission  to 
seize  Lands  escheated  to  the  Crown,  or  purchased  by 
Aliens,  or  forfeited  by  Felons,  of  one  skin  only  -    6    0    0 

For  every  additional  skin  -  -  -    3    0    0 

For   the  Writ  of  Summons  to  every  Peer  and  Law 

Officer,  and  for  Election  of  Members  -  -    0    7    8 

For  making  out  the  Commission  for  electing  the  Peers 
of  Scotland  -  .  -  . 

For  drawing  and  ingrossing  the  Parliament  Pawn 
Ditto  for  Ireland  -  -  -  . 

The  Bags  for  the  Writs  -  -  -  - 

Fee  from  the  Messenger  to  the  Great  Seal     - 
For  sealing  every  original  Writ  of  Scire  facias  to  revoke 
Letters  Patent  or  Commission  on  Petition  of  Right    - 
For  sealing  every  Alias  or  Testatum  Scire  facias 
For   sealing    every  Scire   facias   on  Recognizance   or 

Traverse     -  -  -  -  -100 

For   examining    and   filing   eyery  Bond  of  Indemnity 
against  Costs  and  Affidavits        ... 
For  filing  a  Traverse  to  an  Inquisition 
Entering  Appearance  for  every  Defendant 
For  entering  every  Rule  requiring  entry  only  • 
For  drawing  up  and  entering  every  other  Rule 
For  drawing  up  and  entering  a  Special  Order 
For  signing  every  Judgment  or  entry  of  Nolle  prosequi  • 
For  filing  a  Record  of  Issue  on  a  Scire  facias  to  revoke 

Letters  Patent  or  Traverse,  and  sealing  the  Transcript    5    0    0 
Ditto  on  a  Scire  facias  on  Recognizance,  or  on  a  Bill 
against  an  Officer  of  the  Court    -  -  -800 

For 
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For  dnwing  and  entering  an  Order  to  vacate  Lettert 
Fiteot        •  •  .  .  . 

For  6]ing  Order  for  delivery  oat  of  Bond 
For  ffweariqg  erery  Deponent  to  an  Affidavit 
For  efcry  Exhibit  thereto  .  .  . 

For  taxing  a  Bill  of  Costa  for  every  aide 
For  filing  every  Affidavit  ... 

For  Office  copy  of  Affidavit,  per  folio    •         •  »• 

On  filing  every  BiU  against  an  Officer  of  the  Coort 
For  prqwring,  ingrossing,  and  perfecting  the  Exemplifica- 

tkn  of  any  Record,  if  one  skin  only 
For  every  additional  akin  ... 

For  every  Search  for  a  predpe  or  Writ  filed  - 
For  aearehing  the  Kalendar  for  every  year 
For  inspection  of  any  Record  besides  the  search 
For  the  Office  copy  of  any  Record,  per  folio  • 
For  Certificate  of  examination  under  the  Officer'a  hand 

sad  the  Office  Seal 
For  the  re-examination  of  the  copy  of  any  Record,  if 
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irioog,  per  folio 

For  sealing  every  Writ  of. 
Audita  querela 
Ad  qnod  damnom 

nr' 

- 
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0    0     1 

0  15  0 
0  10    0 

Accedas  ad  curiam 

- 

- 

- 

0    5    0 

Attachment 

. 

- 

• 

0    5    0 

Cooimission  of  Errors 

m 

- 

- 

0  15    0 

Contumace  capiendo  • 
Coronatore  eligend'  or  amovend' 
0^>ias  ad  ^atisfiidendum 

- 

- 

0  15  0 
0  10  0 
0  15    0 

Certiorari  (except  to  remove  a  conviction  for  felony) 
Dower        -               -               -               -               - 

0  5  0 
0    5    0 

Error 

m 

0  10    0 

Ditto  to  Parliament    - 

- 

8    8    0 

Eicommunicato  capiendo 

- 

0  15    0 

Elegit 

Executione  Judicii 

- 

" 

0  15  0 
0    5    0 

False  Judgment 
Fieri  facios   - 

• 

0  5  0 
0  15    0 

Inquif}  of  damages 
Josticies 

m 

0  15  0 
0    5    0 

Levari  facias 

• 

- 

0  15    0 

Mittimus  uj)on  Certiorari  or 
Ke  exeat  regno 
He  admittoA 

aignificavit 

- 

0  15  0 
0  10  0 
0    5    0 

Pone 
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Pone           -              -  .              .  . 

Procedendo 

Prohibition  -              -  .  .  ! 

<^iare  Impedit            -  .  J  . 

Regardatore  eUgend'  or  amovend' 

Recordari     -               -  .  .  . 

Sapersedeas                 -  .  .  . 

Scire  faciaa  (except  those  specialljr  mentioned) 

Venditioni  exponas      -  -  .  . 

Venire         -              -  .  ,  . 

Ventre  inspiciend'       -  - 

Viridario  eligend'  or  amovend'  ... 

WritofPriiilege         .  -  .  . 

For  reseaiing  every  Writ  -  .  . 

COTTENHAM,  C. 
LANQDALE,  K.  R. 
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CASES 


ARGUED  AND  DETERMINED  ,  ^®*^ 


IN  THE 


HIGH  COURT  OF  CHANCERY. 


BLENKINSOPP  v.  BLENKINSOPP.  Jtify  7. 

nnmS  was  a  motion  to  discharge  an  order  made  by  An  order  for 

the   Master  of  the  Rolls  under  the   thirty-third  i^  panv  abroad 

general  order  of  May  1845,  giving  the  Plaintiff  liberty  "°J^"J^^ 

to  serve  a  subpoena  on  the  Defendant  *^  at  Holyrood  or  it,  merely 

dsewhere  in   Scotland:'     The  affidavit  on  which  the  ^f^,  ^ 

affidavit  on 

order  was  made  merely  stated  that  the  Defendant  re-  which  it  was 

sided  within  the  precincts  of  the  Palace  oi  Holyrood.        only  the  place 

of  the  party's 

residence 

Mr.  Wakefield  and  Mr.  Faber  for  the  motion,  insisted  without  any 

that  the  affidavit  ought  to  have  stated  the  nature  of  the  o'**"  circum- 

n  r^  1        T    1       Stances  to 

suit  so  far  at  least  as  to  satisfy  the  Court  that  if  the  warrant  the 

person  of  the  Defendant  was  out  of  its  jurisdiction,  the  *^'"^- 

subject-matter  of  the  suit  was  within  it.     Until  the  case 

of  Whiimore  v.  Ryan  (a),  it  was  considered  that  the 

order  of  May  1845  applied  only  to  the  cases  provided 

for  by  the  acts  of  2  W.  4.r.  33.»  and  4  &  5  W.  4.  c.  82.; 

but 

(a)  3  ^Toiv,  612. 

Vou  II.  B 
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2  CASES  IN  CHANCERY. 

1846.        but  even  according  to  that  decision  the  exercise  of  the 

^'^'^^^^"'^     authority  given  by  the  General  Order  was  a  matter  of 
Blenkinsopp      .         . 

V.  discretion,  and  consequently  the  circumstances  of  the 

Blenkinsopp.  ^^^  ^^gj^^.  ^^  ^^  ^^^^  j^  ^j^^  affidavit.    They  also  cited 

Buchanan  v.  Sucker,  (a) 

Mr.  Glasse  and  Mr.  Moxon  referred  to  Brawn  v. 
Stanton  (i),  and  Jones  v.  Geddes  (c),  as  cases  in  v^hich 
similar  orders  had  been  made  upon  similar  affidavits. 

The  Lord  Chancellor.  There  is  no  necessary  con* 
nection  between  this  Order  of  May  and  the  previous  Acts 
of  parliament  That  order  leaves  it  to  the  discretion  of 
the  Court  in  what  cases  service  shall  or  shall  not  be 
made  on  Defendants  abroad ;  but  it  does  not  expressly 
require  any  affidavit  of  merits.  The  Court  may  be 
satisfied  by  inspection  of  the  pleadingsi  or  by  any  other 
means.  Therefore  the  absence  of  such  an  affidavit  in 
this  case  is  no  objection  to  the  form  of  the  order.  The 
sole  ground  on  which  I  am  called  upon  to  rescind  it,  is, 
that  by  possibility  the  case  may  be  one  in  which  the  Court 
ought  not  to  have  made  the  order ;  that  the  property 
in  question  may  perhaps  be  situated  abroad.  If  that  be 
the  fact,  it  ought  to  have  been  stated  now  upon  affidavit; 
but  I  cannot  assume  it  for  the  purpose  of  discharging 
the  order.  Whether  the  right  course  was  adopted  in 
the  Court  below  for  the  purpose  of  ascertaining  whether 
the  present  case  was  a  proper  one  for  making  the  order, 
is  not  now  the  question ;  but  I  cannot  discharge  the  order 
upon  a  mere  suggestion  that  the  case  may  possibly  not 
be  of  that  nature. 

Motion  refused  with  costs. 


(fl)  9  East,  192.  (c)  Uid. 

(b)  13  Law  Journ,  Gj« 
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1846. 


ATTORNEY-GENERAL    v.    Corporation    of         July  7, 6. 

WORCESTER. 

^H£  Defeudants  having  been  described  in  the  In«  The  proper 
formatidn  as  the  Mayor,  Aldermen,  and  Burgesses  cipal  corpor- 
of  die  city  of  fVofcester,  and  havincr  put  in  their  answer  *'*?"Vw— -' 

•^  '  ®  '  w the  "Mayor, 

under  the  same  style,  afterwards  applied  to  Vice-Chan-*  Aldermen, and 

cdlor  rVipam  for  leave  to  amend   the   title   of  their  JJ^^"*'"  "^^ 
answer  by  describing  themselves  as  "  the  Mayor,  Al-  '"  Mayor,  Al- 
dermen, and  Citizens  of  the  city  of  Worcester^^  in  the  Butc^'w^'  of 
inforoiation  by  mistake  called  "  the  Mayor,  Aldermen,  the  city. 

and  Burgesses  "  of  the  said  city.  to  amend  the 

title  of  an 
answer  al— 

The  application  was  founded  on  an  affidavit  stating  tbough'the  ap- 
thatthe  former  had  been  the  style  of  the  corporation  plicadon  was 

^  .  opposed  by 

pnor  to  the  passing  of  the  Municipal  Corporation  Re-  the  plaintiff. 

form  Act,  and  that  although  they  had  for  a  short  time 

■rter  the  passing  of  that  Act  described  themselves  by  the 

other  style  under  the  impression  that  the  style  had  been 

changed  by  the  Act,  they  had  since  been  advised  that 

that  was  not  the  case,  and  had  accordingly  resumed 

iheir  old  style^  and  that  the  other  had  been  used  in 

this  instance  by  inadvertence. 

His  Honour  having  refused  the  motion  with  costs,  it 
was  now  renewed  by  way  of  appeal  before  the  Lord 
Chancellor. 

It  was  stated  at  the  bar  that  the  Vice-Chancellor  had 
refused  the  motion  without  going  into  the  question,  what 
was  the  correct  appellation  according  to  the  Municipal 
Corporation  Act  (a),  conceiving  that  the  misnomer,  even 

if 

(a)  5&6JF.4.  C.76. 
B2 


4  CASES  IN  CHANCERY. 

1 846*       if  it  were  one,  was  of  no  practical  importance  in  this  suit 

r^^^^^    ^^  *ny  one  but  the  Atlorney-General,  and  that  if  he  was 

General      satisfied  with  it,  there  was  no  necessity  to  alter  it.     On 

Corporationof  ^^®  present  occasion,  however,  botli  parties  appealed  to 

Worcester,   the  Act,  and  the  argument  turned  exclusively  on  tlie 

question  whether,  according  to  its  true  construction,  the 

proper  style  of  municipal  corporations  in  cities  was  the 

"  Mayor,  Aldermen,  and  Burgesses,"  or  the  "  Mayor, 

Aldermen,  and  Citizens  of  the  city." 

Mr*  RoUf  in  support  of  the  motion,  referred  to  the 
57th,  61st,  lS7th,  and  142nd  clauses  of  the  Act. 

Mr.  Woody  corUra,  relied  on  the  sixth  clause* 

The  Lord  Chancellor,  on  the  following  day,  said 
he  had  looked  at  the  clauses  which  had  been  referred 
to,  and  was  of  opinion  that  it  was  clear  from  the  sixtli 
clause,  taken  in  connection  with  the  interpretation  clause, 
that  in  cities  the  style  of  the  corporation  was  to  be  ^^  the 
Mayor,  Aldermen,  and  Citizens."  If  any  doubt  could 
arise  upon  these  clauses,  it  was  completely  removed  by 
the  lS7th  clause  relating  to  the  two  Universities  of 
Oxford  and  Cambridge,  The  motion  must  therefore  be 
granted,  the  Defendants  paying  the  costs  of  the  motion 
in  the  Court  below,  but  no  costs  of  the  appeal. 


t 
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1846. 

WATSON  V.  PARKER.  July  15. 

was  a  creditor's  suit  against  the  executor  and  p"  '.^®  ^: 

°  hearing  of  a 

ise^  of  the  debtor.     The  Plaintiff's  title  to  sue  creditor's  soil 


•*■  devisegoTthe  debtor.     The  Plaintiff's  title  to  sue  creditor's  suit 
rested  on  ijfedof  covenant  for  the  payment  of  a  ium  of  ^jJiJ^^J?,. 
4BOMf,  which  was  alleged  to  have  been  executed  by  the  ed  as  aangnee 
testotor  in  1811  to  oneTAojnas  Oswald,  whowM  also  a  ^v*nant  d- 
Defendant,  for  securing  payment  of  the  sum  of  SOOO/.9  l^ged  to  have 
and  the  benefit  of  which  Oswald  had  assigned,  without  bythetestator, 

consideration,  to  the  Plaintiff.     The  deed,  which  was  jf  appearing 

,  .        *  ,  from  the  evi- 

alleged  by  the  bill  to  be  in  the  possession  of  the  De-*  denceofone 

fendants,  who  had  had  notice  to  produce  it,  not  being  ^^.^  ^^*^*t 
prodaced  at  the  hearing,  the  Plaintiff  was  driven  to  the  benefit  of 
establish  his  claim  by  secondary  evidence.  ^^j^  ^^  ^^^ 

forthcoming. 

For  that  purpose  he  tendered  the  evidence  of  the  signed  to  him 

Defendant  Oswald,  who  had  been  examined  under  the  ^"hout  con- 
sideration for 
usual  order,  and  who  deposed  to  the  contents  of  the  deed  the  express 

and  the  names  of  the  attesting  witnesses ;  and  though,  on  P"1!?®?  ®^, 

his  cross-examination,  he  admitted  that  he  had  made  covenantee  to 

the  assignment  te  the  Pfaiintitf  solely  for  the  purpose  of  ^^  *  ^^^  j^g 

renderinc;  himself  competent  as  a  witness  for  the  Plain-  contents,  and 

*1«  I  tin* 

tiflf,  he  positively  denied  having  any  personal  interest  in  having  failed 

the  result  of  the  suit.     His  evidence  was  rejected  by  jp^educpre- 

,  limmary  proof 

Vice-Chancellor  ifTm^A/ jBit/c^  (a),  and  there  being  no  oftbeexe- 

sufficient  potion  of  the 
instrument 

(«)  The  suit  was  pending  before  the  passing  of  6  &  7  Vict.  c.85.      *"^  S^  ^^  '°"» 

Chancellor 
rerened  the  decree  of  tbe  Court  below,  by  which  certain  inquiries  were  directed  as 
to  these  points,  and  retained  the  bill  with  liberty  to  the  plaintiff  to  bring  an  action. 

Semble,  If  the  execution  and  loss  of  the  deed  bad  been  duly  proved,  the  covenantee 
voold  have  been  a  competent  witness  to  prove  its  contents,  as  he  swore  positively 
on  his  cross  examination  that  tbe  assignment  was  absolute,  and  that  he  had  no 
personal  interest  in  the  suit,  and  the  suit  being  for  payment  out  of  assets  in  a  course 
of  administration,  and  therefore  not  brought  here  solely  for  the  purpose  of  changing 
themrisdictioo. 

Where  an  objection  is  taken  to  evidence  at  the  hearing  of  a  cause,  the  decree 
ought  to  state  the  objection  and  the  decision  of  the  Court  upon  it,  and  the  evidence 
ought  to  be  entered  as  read  or  not,  accordmijl\ . 

B  S 
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sufficient  evidence,  without  his,  of  the  deed  having  ever 
existed,  of  its  being  lost,  or  of  its  contents,  the  Vice- 
11.  Chancellor,  by  his  decree,  referred  it  to  the  Master  to 

make  certain  inquiries  directed  to  these  three  pointK, 
and  reserved  further  directions  and  costs.  The  De- 
fendants, the  executors  and  devisees,  appealed  from  that 
decree. 

On  the  hearing  of  the  appeal, 

Mr.  Wakefield  and  Mr.  Steei'^  for  the  Appellants,  again 
objected  to  the  competency  of  Oswald  as  a  witness,  on 
the  ground  that  the  assignment  to  the  Plaintiff  would 
not  prevent  him  from  making  a  subsequent  assignment 
to  another  person  for  value,  inasmuch  as  a  subsequent 
assignee  might  gain  a  priority  over  the  Plaintiff  by 
giving  the  first  notice  to  the  parties  liable  to  pay. 
Dearie  v.  Hall,  (a)  They  also  urged  the  inconsistency 
of  allowing  a  mere  legal  demand,  as  this  was,  to  be 
established  in  a  Court  of  Equity  by  evidence  which 
would  not  be  available  at  law,  as  the  witness  himself 
would  then  be  Plaintiff. 

With  respect  to  the  first  of  those  grounds  of  objec- 
tion, the  Lord  Chancellor  observed,  that  this  suit  would 
itself  be  such  notice  to  the  parties  liable  to  pay  as  would 
effectually  prevent  Oswald  from  defeating  the  assignment 
to  the  Plaintiff  by  any  other :  and  as  to  the  second,  that 
the  cause  of  the  Plaintiff's  resorting  to  this  Court  was 
not  merely  that  he  was  assignee  of  a  debt,  but  that  he 
had  a  claim  upon  assets  which  could  only  be  ad- 
ministered here.  His  Lordship,  however,  added  thai 
it  was  premature  to  decide  upon  the  admissibility  of 
Osfwald^s  evidence,  until  it  had  been  proved  in  the 
usual  way  that  the  deed  had  ever  existed,  and  if  so,  that 

it  was  lost. 

The 

(ff)  3iftt«.  1. 
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The  Plaintiff's  counsel  then  proved  the  death  of  one 
of  the  persons  stated  by  Oswald^  in  his  evidence,  to 
have  been  the  attesting  witnesses  to  the  deed ;  but  the 
only  evidence  as  to  the  other  was  that  of  a  person 
named  Rictwoodj  who  stated  that  he  had  formerly  known 
him,  and  that  he  had  heard  from  his  (the  attesting 
witness's)  father  and  sister,  that  he  had  gone,  sixteen 
years  ago,  to  America^  and  had  not  been  since  heard  of. 


1846. 


Mr.  JRusseU  submitted  that  this  evidence,  though  im- 
perfect, was  suflScient  to  entitle  the  Plaintiff  to  an  in- 
quiry.   Cox  V.  Allingham(a),  Hart  v.  Hart,  (A) 

Mr.  Wakefield,  on  the  other  hand,  insisted  that  the 
bill  oQght  to  be  dismissed,  and  that  the  Plaintiff,  being 
a  volunteer,  had  no  claim  to  indulgence.  Martin  v. 
Wickelo.  (c) 

The  LoBD  Chancellor. 

The  object  of  the  suit  is  to  enforce  a  covenant  against 
the  estate  of  the  covenantor.  The  claim  is  properly 
broDgbt  here,  because,  if  made  out,  it  is  to  be  satisfied 
out  of  the  assets  in  a  course  of  administration.  It 
cannot,  therefore,  b^  said  that  the  Plaintiff  comes  here 
only  because  he  could  not  recover  at  law.  The  party 
legally  entitled  has  assigned  his  interest  to  the  Plaintiff 
avowedly  for  the  purpose  of  making  himself  a  witness 
in  support  of  the  claim.  I  certainly  never  saw  a  case 
in  which  that  was  so  distinctly  avowed,  though,  no 
doubt,  the  same  thing  must  have  occurred  in  other 
cases ;  and  though  it  is  a  practice  not  to  be  encouraged, 
I  should  have  felt  great  difficulty  in  rejecting  his  evi- 
dence^ if  the  case  had  arrived  at  that  stage  at  which  it 

could 

(a)  Joe.  337.  (c)  Cr.  *  Pm.  257. 

{b)  1  Hare.  1. 

B  ^ 
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1846.       could  properly  be  tendered.     But  his  evidence  being 

^^^^^"^     *iW  of  a  secondary  nature,  it  was  incumbent  on  the 

r.  Plaintiff  to  lay  a  ground  for  it  by  proving  that  the 

Parker.      alleged  deed  had  ever  existed,  that  it  had  been  executed, 

and  had  been  lost.     In  that,  however,  he  has  failed, 

and  the  only  question  is  how,  under  such  circumstances, 

the  Court  ought  to  deal  with  the  suit. 

In  bills  by  creditors  seeking  payment  out  of  assets  in 
a  course  of  administration,  the  Court  exercises  its  juris- 
diction as  incidental  only  to  the  account;  it  has  no 
original  jurisdiction  over  the  debt.  The  first  question 
in  such  cases  is  as  to  the  debt :  if  there  is  any  doubt 
about  that,  before  the  Court  proceeds  to  administer  the 
estate,  it  requires  the  Plainti£P  to  establish  his  right  at 
law ;  and  for  enabling  him  to  do  so,  it  will  sometimes 
retain  the  bill,  with  liberty  to  him  to  bring  an 
action.  The  question  is,  whether  I  ought  to  do  so 
here,  or  to  dismiss  the  bill  at  once.  It  seems  probable 
that  the  result  will  be  the  same  in  either  case ;  and 
though  it  would  be  much  to  be  regretted,  if  the  party 
who  is  really  entitled  to  have  this  money  should  lose 
it  solely  from  want  of  evidence,  yet  I  do  not  think  I 
ought  to  go  further  than  to  give  him  an  oppoitunity  of 
establishing  his  claim,  if  he  can,  at  kw.  The  only  other 
course  would  be  to  direct  inquiries  before  the  Master, 
as  the  Vice-Chancellor  has  done ;  but  though  that  is 
sometimes  done  where,  owing  to  a  slip,  the  Plaintiff's 
evidence  is  left  incomplete,  I  am  by  no  means  disposed 
to  encourage  a  practice  of  that  sort,  more  particularly 
where  the  Plaintiff's  case  is  founded  on  a  legal  demand. 


In  the  course  of  the  discussion,  the  Lord  Chancellor 
remarked  upon  the  form  of  the  decree,  which  was  as 
follows  — 

This 


Parker. 
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This  cause  coining  on   &c.,   upon  debate  of  the        1846. 
matter  and  hearing  the  answers  of  the  several  Defend-     T^^^*"^ 
ants,  and  the  exhibits  marked  B.  &c.  to  G.  [enumer-*  t>. 

atiog  the  exhibits  and  stating  their  respective  purports], 
and  the  proofs  taken  in  the  cause,  read,  and  what  was 
aU^ed  by  counsel  on  both  sides,  and  all  the  Defendants, 
except  the  Defendant  Thomas  Oswald,  by  their  counsel 
objecting  to  the  evidence  of  the  said  Defendant  Thomas 
Oswald  being  received,  and  also  objecting;  to  a  certain 
exhibit  marked  A.,  purporting  to  be  a  drafl  of  a  deed, 
being  read,  this  Court  doth  reject  the  evidence  of  the 
said  Defendant  Thomas  Oswald,  and  doth  also  reject, 
for  the  present,  the  said  exhibit  marked  A.  as  evidence, 
without  prejudice  to  any  qnestion  whether  the  same 
shall  or  shall  not  be  hereafter  admitted  as  evidence; 
and  it  is  ordered  that  it  be  referred  to  the  Master  to 
inquire,  &c.  (a) 

The  Lord  Chancellor  said  — This  decree  states 
the  objection  to  the  evidence,  and  that  the  Court  rejects 
the  evidence,  as  if  that  were  part  of  the  decree ;  whereas 
it  should  be  merely  preliminary  to  the  decretal  part. 
In  this  case  it  may  be  mere  inaccuracy  of  language, 
bat  I  wish  to  take  this  opportunity  of  observing  upon  a 
form  of  decrees,  of  which  I  have  lately  seen  some  in- 
stances in  the  appeals  to  the  House  of  Lords.  In  one  of 
those  cases  an  objection  had  been  made  to  evidence,  and 
the  decree  noticed  that  the  Court  received  it  de  bene  esse, 
and  stated  that  it  had  been  read,  but  did  not  make  any 
adjadication  as  to  whether  it  was  receivable  or  not. 
The  consequence  of  that  course  is,  that  in  the  House  of 
Lords,  where  we  know  nothing  of  the  evidence  except 
what  appears  upon  the  decree,  we  have  no  means  of 
knowing  whether    the  Court  below  ultimately  acted 

upon 

(a)  Reg.  Lib,  1845,  B^  fol.  489. 
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1846. 


Watson 

V, 

Parker. 


upon  the  evidence  or  not.  The  Court  ought,  in  such 
cases,  to  state  in  its  decree  that  the  evidence  had  been 
tendered,  but  rejected,  if  that  be  the  fact,  and  in  that 
case  the  evidence  should  not  be  entered  as  read. 


Jufy  20. 


In  the  Matter  of  WEBB. 


Where  there     fTlHREE  petitions   were   presented   in  this   matter, 

is  &  contest  I 

between  se-  praying  a  commission  to  inquire  into  the  state  of 

▼eral  parties     mind  of  a  gentleman  of  the  name  of  fVebby  a  bachelor, 

for  the  carnage  , 

of  a  commis-    who  was  resiling  at  a  Maison  de  Sante  at  Monimartre^ 
the"court**^^'  near  Paris^  but  who  was  tenant  for  life  of  real  estates 

considers  only   in  Englatid  producing  a  rental  of  upwards  of  12,000/. 
which  of  them  ^^^  „„„„^  . 
ismostlikelv    per  annum  : — 

to  bring  out  the 
truth,  and  no 
regard  is  paid 
to  proximity 
of  relationship 
or  other  con- 
siderations of 
that  kind, 
though  these 
are  of  im-' 


The  first  of  the  petitions  in  point  of  date  was  pre- 
sented  on  behalf  of  the  infant  tenant  in  tail  in  remainder 
by  bis  mother  as  his  next  friend,  he  being  the  son  of 
a  natural  brother  of  the  alleged  lunatic.    On  that  peti- 
tion coming  on  to  be  heard  before  Lord  Lyndhurst  in 

DOTtaiicewhen  ^^if  ^*^^»  ^^  ^^  opposed   on  the  part  of  a  natural 

the  question  daughter  of  the  alleged  lunatic,  who  had  resided  with 

appointment  b'^  ^^  Paris  up  to  the  time  of  his  confinement,  and 

of  a  com-  ^})o  was  named  as  residuary  legatee  in  a  will  which  he 

In  a  contest  had  made  while  of  sound  mind,  the  ground  of  her  op- 

^^^^^K^\  position  being  a  statement  of  her  belief  that  his  malady 

lunatic,  the  was  of  a  temporary  nature;  and  that  his  removal,  which 

party  who  has 

had  the  car-  ^*^ 

riage  of  the 

commission  is  not  on  that  ground  entitled  to  any  preference. 

Where  the  issuing  of  a  commission  of  lunacy  is  opposed,  or  the  canriage  of  .it 
contested,  the  Court  will  not  prospectively  give  leave  to  any  part)r  to  propose 
himself  as  committee  in  the  event  of  the  subject  of  the  commission  being  found  of 
unsound  mind,  but  in  issuing  tlie  comoiission  will  direct  that  no  proceedings  be 
taken  for  the  appointment  of  a  committee  until  further  order. 
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was  then  contemplated,  to  the  place  where  he  now  wag, 
would  probably  restore  him.  The  Lord  Chancellort 
upon  that  suggestion,  directed  that  the  petition  should 
stand  oyer  until  this  day.  In  the  mean  time  the  state 
of  the  lanatic  being  such  as  in  the  opinion  of  his  medical 
attendants  afforded  very  little  prospect  of  bis  recovery, 
the  second  petition  was  presented  by  the  daughter,  pray- 
ing that  she  might  have  the  carriage  of  the  commission ; 
and  the  third  petition  was  afterwards  presented  for  the 
same  purpose  by  an  Insurance  company,  in  which  the 
lanatic  bad  insured  his  life  in  a  large  sum  of  money. 

Mr.  Bomiily  and  Mr.  Busk  now  appeared  in  support 
of  the  first  petition. 

Mr,  James  Parker  and  Mr.  JValfbrd,  for  the  second. 
Mr.  Bacon$  for  the  third. 

It  being  admitted  on  all  bands  that  the  party  was  a 
fit  subject  for  a  commission,  the  contest  was  solely  for 
die  carriage  of  it;  it  being  urged  on  behalf  of  the 
daughter  that  from  the  affectionate  terms  on  which  she 
had  always  lived  with  the  lunatic,  and  the  interest  which 
on  all  accounts  she  might  be  supposed  to  have  in  the 
prolongation  of  his  life,  she  was  more  likely  to  conduct 
the  inquiry  with  a  due  regard  to  his  feelings  and  com- 
fort than  the  petitioners  in  the  first  petition,  who  had 
never  concerned  themselves  about  him  until  that  oc- 
casion. The  claim  of  the  Insurance  company  was  rested 
on  similar  grounds  of  interest  in  the  duration  of  the 
party's  Wk. 

The  Lord  Chancellor. 

The  argiinients  which  have  been  urged  in  support  ot 
the  second  and  third  petitions  might  be  very  material  if 

the 
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1846.  the  question  were  the  appointment  of  a  committee  of 
^^y^^-^  the  person,  but  the  sole  question  now  is,  who  is  to  have 
Wkbb.  the  carriage  of  the  commission,  and  in  determining  that 
I  have  only  to  consider  which  of  the  parties  is  the  most 
likely  to  bring  out  the  truth.  Now  it  appears  that  the 
issuing  of  the  commission  on  the  first  petition  was  de- 
layed on  a  suggestion  which  turned  out  not  to  be  rea- 
lised, that  the  malady  was  of  a  temporary  nature,  and 
that  the  party  was  likely  to  recover.  I  must  infer  from 
that  that  there  was  an  indisposition  in  the  daughter,  no 
doubt  from  the  most  proper  motives^  to  admit  that  the 
party  was  a  proper  subject  for  a  commission ;  and  look- 
ing to  that  circumstance,  I  think  there  is  more  chance 
of  the  truth  being  brought  out  by  the  first  petitioner,  who 
has  a  very  sufficient  interest,  than  by  the  second.  It 
is  quite  another  question  who  is  to  have  the  custody  of 
the  person :  that  will  have  to  be  deteimined  when  the 
party  shall  be  found  to  be  of  unsound  mind. 

Mr.  Walford  then  stated  that  the  practice  of  the 
Commissioners  was  to  give  a  preference,  in  the  appoint- 
ment of  committee,  to  the  party  who  had  had  the  car- 
riage of  the  commission,  unless  some  grood  reason  were 
shewn  to  the  contrary ;  and  that  practically,  therefore, 
the  two  questions  were  connected. 

The  Lord  Chancellor. 

I  know  of  no  such  rule,  and  I  cannot  recognize  it : 
it  would  be  a  very  improper  rule  if  any  such  existed. 

Mr.  Parker  then  asked  that  his  client  might  be  at 
liberty  to  attend  the  execution  of  the  commission,  and 
to  propose  herself  as  committee  of  the  person  in  the 
event  of  the  party  being  found  of  unsound  mind:  ob- 
serving that  by  the  10th  of  the  new  Orders  in  lunacy 

(27lh 
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(27th  o{  October  1842),  on  a  party  being  found  lunatic,        1846. 
the  Commissioners  proceeded  to  approve  of  committees      ^^"*^ 
without  any  special  order.  Weob. 

Tie  Lord  Chancellob. 

The  new  practice  may  be  productive  of  great  incon- 
Tenience.  Suppose  any  party  disputes  the  finding  of 
the  inquisition,  and  comes  here  to  set  it  aside :  in  the 
mean  time  the  committee  would  be  appointed.  I  can- 
not make  a  prospective  order  on  the  supposition  that 
the  party  will  be  found  of  unsound  mind :  that  would  l)e 
qoite  irregular.  The  only  order  I  can  make  at  present 
is,  that  the  commission  shall  issue  with  liberty  to  Mr. 
Parker's  client  to  attend  the  execution  of  it,  but  that  no 
proceedings  be  taken  for  the  appointment  of  a  committee 
without  further  order,  (a)  There  should  also  be  a  com- 
mission to  examine  witnesses  at  Paris. 

With  respect  to  the  third  petition,  and  the  costs  of  it, 

TheLoKJ}  Chancellor,  addressing  Mr. Bacon,  said—- 
Yoa  have  no  personal  connection  with  the  lunatic ;  your 
right  to  interfere  is  no  better  than  that  of  any  other  in- 
cumbrancer on  his  estate.  What  is  more,  you  do  not 
come  forward  because  no  one  else  will,  but  afler  two 
members  of  the  family  have  applied.  You  come  solely 
for  your  own  protection,  and  ask  mucli  more  than  is 
necessary  for  that  purpose.  If  you  choose  to  present 
such  a  petition,  you  must  pay  the  costs  of  it.  You 
may,  if  you  wish  it,  have  leave  to  attend  the  execution 
of  the  oomm'ission,  but  it  must  be  at  your  own  expense. 

(a)  A  similar  order  was  made  a  few  days  afterwards  under 
sionlar  circumstances,  in  the  Matter  of  Wfstbfvok^ 


14 


CASES  IN  CHANCERY. 


1846. 


Juh)  88. 


TURNER  V.  NEWPORT. 


consisted  of  a 
bond  debt, 
which,  owing 
to  the  insol- 
vency of  the 


Part  of  a  tes-    fTHHIS  was  a  silit  for  the  administration  of  the  estate 

duary  estate  of  Lady  Page  Turner^  who  died  in  the  year  1828, 

having  by  her  will  bequeathed  her  residuary  estate  to 

trustees  in  trust  for  Lady  Barron^  who  was  a  Defend- 

ant|  for  life,  and  after  her  death  for  several  other  per 

debtor's  estate,  sons,  some  of  whom  were  the  Plaintiffs.     Part  of  the 

vered  until       residuary  estate  consisted  of  a  bond  executed  in  1815 

many  years       by  one  HamU  In  the  penal  sura  of  11|985/.   165.,  for 

after  the  tes-  .  •  /.  ,  i    . 

tator*s  death,    secunng  payment  of  5992/.  185.  and  mterest  at  5  per 

when  the  gross  ^^^^  Htmell  died  in  the  year  1819,  and  his  estate, 
sum  recovered  ^    ,   ^ 

which  was  insolvent,  was  administered  by  the  Court  in 

a  suit  of  Cooke  v,  Oswin^  but  his  assets,  owing  td  dif*- 

ficulties  which   occurred  in   realising  them,  were  not 

distributed  until  the  year  18S8,  wh^n  they  were  divided 

rateably  between  the  different  creditors  who  had  proved, 

tenaiu  for  life  ^^^  ^^^  ^^^  ^^  3348/.  175. 6d*  was  paid  to  Lady  Barron 
o^t\i^T&A^Me  jis  personal  representative  of  the  testatrix,  in  respect  of 
remainder,  the  the  sum  of  11,985/.  165i,  the  penalty  of  the  bond,  the 
foraier  WM       principal  and  interest  due  thereon  having  a  few  months 

receive  what     before  reached  that  amount, 
had  actually 
been  reco- 
vered in  re- 
spect of  in- 
terest, but 
only  the 
amount  of  in- 
terest at  4 
per  cent,  on 
the  sum 
which  the 
bond  would 
have  realised 
if  the  debtor*s 
estate  had 
been  administered  at  the  end  of  a  year  after  the  testator*8  death. 


in  respect  of 
principal  and 
mterest  did 
not  equal  the 
amount  of  the 
orisinal  debt. 
Held  that  as 
between  the 


By  the  decree  in  the  present  suit,  the  Master  was 
directed  in  taking  an  account  of  the  monies  which  had 
come  to  the  hands  of  Lady  Barron  as  personal  re-> 
presentative,  to  distinguish  principal  from  interest. 

The  Master  in  his  Report,  dated  the  2d  of  November 
1843,  included  among  the  sums  with  which  he  charged 
Lady  Barron  in  respect  of  interest,  the  sum  of  1005/. 

as 
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as  being  the  proportion  of  the  whole  dividend  received        1846. 
bj  her  from  HaweWs  estate,  which  was  attributable  to     ^^JT*^*^"^^ 
the  amount  of  interest  npon  the  bond  from  the  death  of  v. 

the  testatrix  to  the  time  when  the  principal  and  interest  Newport. 
amounted  to  the  penalty;  and  the  remainder  of  that 
diYidendi  being  attributable  to  the  amount  of  the  principal 
debt  and  interest  accrued  previous  to  the  death  of  the 
testatrix,  he  included  among  the  sums  with  which  he 
charged  Lady  Barron  in  respect  of  the  capital  of  the 
testatrix's  estate. 

To  that  part  of  the  Report  the  Plaintiffs  took  ex- 
ceptions, upon  the  argument  of  which  and  the  hearing  of 
the  cause  for  further  directions  the  Vice-Chancellor  of  /.;.  ^ii«..  J2-. 
England  made  an  order,  allowing  the  exceptions  and 
declaring  that  the  whole  of  the  sum  of  384*8^.  175.  6d. 
reeeived  from  the  estate  of  Howell  was  part  of  the 
capital  of  the  testatrix's  estate.. 

Lady  Barron^  as  tenant  for  life,  appealed  from  that 
part  of  the  order,  and  the  directions  consequent  upon 
it.    And  the  appeal  now  coming  on  to  be  heard, 

The  Lord  Chancellor,  on  the  above  facts  being 
opened,  said  —  As  to  the  exceptions,  I  do  not  see  how 
it  can  be  said  that  the  Master  has  done  wrong ;  he  was 
directed  to  distinguish  principal  from  interest,  and  he  has 
done  so.  The  proof  consisted  partly  of  principal  and 
partly  of  interest,  and  he  has  taken  the  proportional 
parts  of  the  dividend.  He  then  goes  on  to  say,  that 
be  had  been  asked  to  allow  the  1005/.  to  L^dy  Barron^ 
bat  that  he  had  declined  to  do  so,  because  he  was  not 
aaihorized  by  the  decree  to  adjudicate  upon  the  rights 
of  the  parties ;  in  which  he  was  quite  right. 

Mt,  Kenyan  Parker^  and  Mr.  Fletning  appeared  for 
the  Appellant,  and  contended  that  she  ought  to   be 

allowed 
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1846*  allowed  in  her  accounts  the  whole  of  the  sum  of  lOOS/., 
which  the  Master  tiad  found  to  have  been  received  in 
respect  of  interest  accrued  since  the  testatrix's  death. 


^Turner 

V, 

Newport. 


Mr.  James  Parker  and  Mr.  Freelhig  for  the  Plainti£&9 
argued  in  support  of  the  view  taken  by  the  Vice- 
Chancellor ;  contending,  that  as  the  sum  recovered  did 
not  amount  to  the  principal  of  the  debt,  it  was  to  be 
dealt  with  in  the  $ame  way  as  an  ordinary  reversionary 
interest,  not  falling  in  until  some  years  after  the  testa- 
trix's death,  and  in  respect  of  which,  as  it  yielded  no 
interest  until  it  came  into  possession,  the  tenant  for  life 
could  not  claim  any ;  Crawley  v.  Cravdey  (a). 

The  Lord  Cuancbllor.  Do  you  contend  for  it,  as 
a  general  proposition,  that  a  tenant  for  life  who  is 
entitled  to  the  income  of  the  residue  in  its  converted 
state,  is  to  get  nothing  until  the  property  is  converted  ? 
All  that  the  Court  does  is,  to  take  care  that  the  tenant  for 
life  does  not  get  too  much.  In  this  case,  the  debt  fofms 
only  part  of  the  estate,  but  the  principle  b  the  same  as 
if  it  constituted  the  whole. 

Mr.  Pany^  for  one  of  the  Defendants  (a  child  of 
Liady  Batron)  who  was  in  the  same  interest  with  the 
Plaintiffs,  suggested  a  middle  course  between  the  two 
that  had  been  so  cpntended  for,  namely,  a  reference  to 
the  Master  to  ascertain  the  value  of  the  bond  at  the 
expiration  of  a  year  after  the  testatrix's  death,  having 
regard  to  the  time  when,  and  the  amount  at  which  it 
was  ultimately  realised  ;  and  that  the  tenant  for  life 
should  be  allowed  such  part  of  the  3848/*  175.  6d.  as 
should  be  equal  to  the  amount  of  interest  at  4  per  cent* 

on 

{a)  7  Sim.  427. 


CASES  IN  CHANCERY. 


17 


on  sach  Taluation  from  that  period,  until  the  year  1888| 
when  the  debt  was  realised* 

Mr.  Kenyan  Parker  having,  on  the*  part  of  his  clients, 
expressed  himself  satisfied  with  that. 

The  Lord  Chancellor  said — This  case,  though  cer- 
tainly peculiar  in  its  circumstances,  appears  to  me  to 
be  governed  by  one  of  the  most  ordinary  principles 
in  the  administration  of  assets.  A  portion  of  the  tes- 
tatrix's estate  consisted  of  a  debt.  The  debtor's 
estate  was  insolvent,  and,  for  several  years  ader  the 
death  of  the  testatrix,  nothing  was  recovered,  either  in 
the  shape  of  principal  or  interest.  At  length  a  sum  is 
realized ;  and  then,  when]  the  question  arises  what  part 
of  it  is,  as  between  the  parties,  to  be  considered  as  prin- 
cipal, the  tenant  for  life  is  told,  that,  because  the  gross 
sum  recovered  is  less  than  the  amount  of  the  original 
debt,  she  is  to  have  nothing.  Such  a  proposition  is 
contrary  to  the  plainest  principles  of  justice,  particularly 
when  it  is  considered  that  the  Court  itself  has  re- 
strained her  from  getting  in  the  debt  sooner,  in  the 
hope  that  more  might  be  ultimately  recovered.  But 
the  other  proposition  is  equally  untenable  —  that  she 
is  entitled  to  the  whole  of  what  has  been  recovered 
in  respect  of  interest  since  the  testatrix's  death.  For, 
besides  that  there  is  nothing  in  the  will  to  entitle  the 
tenant  for  life  to  the  interest  of  the  residue  in  its  actual 
state  of  investment  at  the  death  of  the  testatrix,  the 
circumstances  of  the  estate  out  of  which  this  debt  was 
to  be  paid,  may  have  been  such  as  to  make  such  a  pro^ 
position  doubly  unfair  towards  the  parties  interested  in 
the  capital.  Suppose,  for  instance,  that  if,  while  interest 
was  accruing  upon  the  debts,  the  fund  for  payment  of 
them  was  producing  no  interest  at  all,  or  a  lower  rate  of 
interest,  it  is  obvious  that  the  longer  the  recovery  of  the 

Vol.  II.  C  debts 
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debts  was  protracted,  the  more  those  parties  would  be 
prejudiced;  for  the  proportion  of  the  fund  which  would 
be  ultimately  attributable  to  the  capital  of  the  debts 
would  be  continually  diminishing. 

I  think,  therefore,  that  the  proper  course  is  that  sug- 
gested by  Mr.  Parryy  —  viz.  to  ascertain  what  the 
bond  would  have  realized  if  the  debtor's  estate  had 
been  administered  at  the  expiration  of  a  year  after  the 
testatrix's  death,  and  to  allow  the  tenant  for  life  interest 
at  4  per  cent,  on  that  amount.  I  have  not  the  means, 
without  knowing  more  of  the  history  of  the  debtor's 
estate  than  I  do,  of  determining  what  that  amount  is  ; 
but  the  Master,  who  knows  all  the  histor}*  of  that  estate, 
will  have  no  difficulty  in  prosecuting  the  inquiry,  and 
coming  to  a  conclusion  upon  it. 

The  order,  therefore,  which  I  shall  make,  will  be  to 
discharge  so  much  of  the  Vice  Chancellor's  order  as 
is  the  subject  of  the  appeal,  neither  to  allow  nor  dis- 
allow the  exceptions,  but  to  refer  it  back  to  the  Master 
to  make  the  inquiry  that  I  have  mentioned. 


Order.  —  Refer  it  back  to  the  Master,  to  inquire  and 
state. what  the  value  of  the  bond  was  at  the  end  of  the 
year  from  the  death  of  the  testatrix,  and  to  calculate 
interest  thereon  at  4-  per  cent,  to  the  date  of  his  report. 
This  appeal  to  stand  over,  and  costs  reserved  till  the 
Master  shall  have  made  his  report- 
Reg.  Lib.  184*5,  B.  f.  1636. 
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NOKES  V.  SEPPINGS.  jt,fy  u. 

HE  Plaintiff  had,  by  an  indenture,  conveyed  and  ^"^^^^^  .i 

assigned  certain  real  estates  and  farming  stock  to  misapplication 

the  Defendant  Seppings^  on  trust  to  cultivate  and  manage  ^onj^g'^jj. 

the  estates,  and  out  of  the  profits  to  pay  certain  raort*  niittcd  by  his 

gige  debts,  one  of  which  was  due  to  himself,  and  sub-  hS'^mlsap^lied 

ject  thereto  in  trust  for  the  Plaintiff.  three  sums, 

and  see  forth 
a  debtor 

The  bill  was  filed  for  the  execution  of  the  trusts  of  ^^  creditor 
,      .    ,  _  ,  ,        ,  .  account,  m 

that  mdenture  and  an  account ;  and,  among  other  thmgs,  which  he  cre- 

it  charged  the  Defendant  with  having  applied  three  sums  Jj^^jf  ^^\ 

of  the  monies  received  by  him,  amounting  in  the  whole  others,  those 

to  1826/.  8^  4rf.,  to  purposes  not  warranted  by  the  trusts.  and^^soTith 

a  fourth  sum 

The  Defendant,  by  his  answer,  admitted  the  alleged  equall/inad- 

tnbappropriations ;  but  stated,  in  justification  of  them,  missible,  bi^ 

that  the  Plaintiff  had,  contrary  to  the  stipulations  of  the  the  balance  of 

deed,  resumed  possession  of  some  of  the  farms  on  the  tl»e  account 

^  in  his  favour. 

estate,  and  had  carried  away  and  sold  some  of  the  crops  On  a  motion 

raised  thereon  by  the  Defendant,  without  accounting  for  ^g  thr^^^'ml 

the  proceeds ;  and,  in  the  schedule  to  hb  answer,  he  set  into  Court, 

forth  a  debtor  and  creditor  account,  in  which  were  in-  plaintiff,  not 

claded,  among  other  items  of  discharge,  the  three  sums  saving  in  his 

,  .-         -,  ,  _         ,1.1     motion  chal- 

aoove  mentioned,  and  also  another  sum  of  274/.,  which  lenged  the 
he  claimed  to  retain  for  commission  and  personal  trouble,  ^?^^  ^?™» 

^  ^  ^  '   the  motion 

by  means  of  which  last  item  he  made  it  appear  that  could  only  be 

there  was  a  balance  of  that  amount  in  his  favour.  T^lf,!!^  ^^ 

extent  to 
which  the 

Upon  that  answer  the  Plaintiff  moved  before  the  ^tt^a  " 
Vice  Chancellor  of  England  for  payment  into  Court  of  balance  after 
the  three  sums  above  mentioned,  which  his  Honour  three  items 

ordered  accordingly.  out  of  the 

"  •^  discharge. 

C  S  Mr. 
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Mr.  James  Parker  and  Mr.  Snn/the  now  moved,  on  be- 
half of  SeppingSj  to  discharge  or  vary  that  order,  on  the 
ground,  first,  that  the  Plaintiff  was  not  entitled  to  this 
summary  relief  for  a  breach  of  trust,  which,  it  appeared 
from  the  answer,  he  had  himself  provoked  by  a  breach 
of  contract  on  his  part ;  and,  secondly,  that  there  was 
no  admission  in  the  answer  that  he  had  a  balance  in 
hand  to  the  amount  of  these  sums.  They  said  that,  with 
reference  to  that  objection,  the  Vice  Chancellor  had  con- 
sidered an  application  for  payment  of  specific  items, 
respecting  which  there  was  an  admitted  breach  of  trust, 
as  distinguishable  from  a  motion  for  payment  of  a  gross 
balance ;  but  they  insisted  that,  in  whatever  shape  the 
motion  was  put,  a  Defendant  could  never  be  liable  to 
pay  in  more  than  he  admitted  having  in  hand. 


Mr.  Walker  and  Mr.  Rogers,  cotiird,  said,  that  where 
an  answer  distinctly  admitted  a  misapplication  of  trust 
monies,  as  to  which  there  could  be  no  contest  in  the 
cause,  they  would  be  ordered  to  be  paid  into  Court, 
notwithstanding  there  might  be  collateral  mattery  in 
dispute  between  the  parties.  And  that,  as  to  the  274/!^ 
for  personal  trouble,  the  claim  was  not  only  unwar- 
ranted by  the  terms  of  the  trust,  but  impliedly  excluded 
by  them :  and  that  it  did  not  follow,  because  they  had 
not  expressly  impeached  that  item  by  their  motion,  that 
it  was  to  be  treated  as  a  valid  claim.  If,  indeed,  they 
had  asked  for  payment  of  this  as  well  as  of  the  other 
sums,  it  might  have  been  said  that  they  were'  asking  for 
more  than  the  Defendant  admitted  to  be  in  hand.  But 
.  they  had  moved  only  for  the  sums  in  question,  on  the 
assumption  that  an  item  which  was  clearly  inadmissible 
for  the  purpose  of  discharge  would  not  be  allowed  to 
stand  in  their  way. 


Mr.  J.  Parker,  in  reply* 


The 
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The  Lord  Chancellor. 

On  the  main  point  I  agree  witli  the  Vice  Chancellor, 
tliat  the  circumstances  relied  on  by  the  Defendant  as 
an  excuse  For  having  departed  from  the  provisions  of 
the  trust  deed  are  no  answer  to  the  motion.     There  is 
a  clear  admission  that  he  has  applied  certain  sums  to 
purposes  not  warranted  by  the  trust.     But  he  says  he 
was  justified    in   doing  so,  because   the  Plaintiff  had 
violated  his  contract.     That  may  or  may  not  be  matter 
of  account  between  the  parties  at  the  hearing.     If  the 
statements  of  the  answer  are  correct,  it  will  be  matter  of 
account;   but  it  furnishes  no  excuse  for  misapplying 
the  monies  which  may  come  to  his  hands  in  the  mean 
time.    It  is  clear,  therefore,  that  the  money  which  had 
been  so  misapplied  could  not  be  allowed  to  remain  in 
the  bands  of  the  Defendant. 
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On  the  other  point,  however,  I  am  as  clearly  of 
opinion  that  the  Vice  Chancellor's  order  is  erroneous. 
The  Defendant,  the  accounting  party,  alleges  a  claim 
against  the  trust  estate  for  his  personal  trouble,  and 
he  has  inserted  the  amount  of  that  claim  as  an  item  of 
discharge  in  his  account.  The  order  of  the  Vice  Chan- 
cellor was  for  the  payment  into  Court  of  a  particular 
sum,  on  the  ground  that  certain  items  in  the  discharge, 
amounting  to  that  sum,  and  which  were  the  only  items 
mentioned  in  the  notice  of  motion,  were  to  be  disal- 
lowed. But  the  effect  of  disallowance  is  only  to  de- 
prive the  Defendant  of  the  benefit  of  so  much  in  his 
discharge :  it  is  clear,  therefore,  that  it  must  be  seen 
what  effect  that  disallowance  has  upon  the  balance. 

It  is  said  on  one  side  that  the  Vice  Chancellor,  in 
making  the  order  which  he  did,  considered  the  Defend- 
ant not  to  be  entitled  to  retain  the  274/.  That  is  dis- 
puted on  the  other  side ;  but  however  that  may  be,  I 

C  3  conceive 
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conceive  that  he  could  not  properly  enter  into  the  ques- 
tion of  the  allowance  or  disallowance  of  that  item ;  for 
it  was  not  challenged  by  the  motion.  The  Plaintiff 
might  have  moved  for  that  item  as  well  as  for  the 
others :  and  he  may  still  do  so  by  another  motion ;  but 
I  am  clearly  of  opinion  thati  upon  the  motion  actually 
made,  it  must  be  taken  that  the  Defendant  is  entitled 
to  retain  the  274/.;  and  consequently  that  the  order 
ought  to  have  been  only  for  the  balance  of  his  account 
after  striking  out  of  the  discharge  the  items  specified  in 
the  motion,  and  that  it  must  be  varied  accordingly. 


On  the  understanding  that  the  latter  point  was  raised 
before  the  Vice  Chancellor,  I  give  no  costs :  otherwise 
I  should  have  given  the  Respondent  the  costs  of  this 


motion. 


Julif  25. 


RANKIN  V.  HARWOOD. 


The  Court 
will  not  re- 
strain accre- 
ditor from 
Eroaecufing 
is  legal  re- 
medy against 
the  personal 
represent- 
atives of  his 
debtor,  unless 
there  is  a 
decree  under 
which  the  cre- 
ditor has  a 
present  right 
to  go  in  and 
prove  his  debt. 


rriHE  original  bill  in  this  cause  was  filed  by  a  mort* 
gagee  for  a  sale  of  the  mortgaged  estate.  On  the  5tb 
otAprilf  before  it  came  to  a  hearing,  the  Defendant,  the 
mortgagor,  died,  and  a  bill  of  revivor  and  supplement  was 
filed  against  his  executor,  and  a  decree  obtained  on  the 
6th  of  Jun^  by  which  it  was  ordered  that  an  account 
should  be  taken  of  what  was  due  on  the  mortgage, 
that  the  estate  should  be  sold,  and  that  if  the  proceeds 
should  be  insufficient  to  pay  the  debt,  and  the  executor 
should  not  admit  assets  of  the  testator  to  make  good  the 
deficiency,  the  usual  accounts  of  the  testator's  estate 
should  be  taken.  Three  days  before  the  death  of  the 
testator,  a  judgment  creditor  of  bis  had  issued  a  writ 
of  ^.  /ct'  to  the  sheriff  of  Smret/^  under  which  a  levy 


was 
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was  made  oq  the  1st  of  Juhf.     On  the  Sd,  notice  of       1846. 
the  decree  was  served   on   the   sherifT,    and   on   the     ^^^^^^^ 
7th  a  motion  was  made  by  the  executor  before  Vice  v. 

Cbaacelior  Wigram  for  an  injunction   to  restrain  the    Harwood. 
Sheriff  from  selling  the  goods  or  parting  with  them  to 
any  one  but  the  executor.      His  Honour  having  re« 
fused  the  motion  with  costs,  it  was  now  renewed  before 
the  Lord  Chancellor. 

Mr.  Romilly  and  Mr.  Pote^  for  the  executor. 

Mr.  Bolt  and  Mr.  Harwood  for  the  judgment  cre- 
ditor. 

The  argument  turned  chiefly  on  the  efiSect  of  the 
issQing  of  the  writ  and  the  delivery  of  it  to  the  sheriff, 
io  divesting  the  debtor  of  his  property  in  the  goods  : 
the  counsel  for  the  executor  relying  on  Giles  v.  Graver  (a), 
in  which  it  was  held^  that  an  extent  by  the  Crown  took 
precedence  of  a  writ  of  ^.  Ja.  previously  delivered  to 
the  sheriff,  on  the  ground  that  the  property  in  the 
goods  was  not  altered  thereby.  While,  on  the  other 
side,  it  was  contended,  on  the  authority  of  fFms.  Saund. 
219^,  that  the  goods  of  the  debtor  were  bound  from 
the  teste  of  the  writ  as  against  every  one  but  a  pur- 
chaser,  and  as  against  him,  by  the  statute,  from  the  de- 
livery of  it  to  the  sheriff:  and  that  it  was  immaterial, 
whether  the  property  in  the  goods  was  altered  to  all 
intents,  provided  they  were  so  far  bound  as  to  enable 
the  creditor  to  prosecute  the  writ  after  the  testator's 
death  without  any  proceeding  against  the  executor, 
which  was  the  case  here :  and  that  this  Court  never 
interfered  with  the  rights  of  a  creditor  by  injunction, 
except  where  he  was  proceeding  against  the  executor. 

They 

(a)  9  Bing,  128. 

C  4 
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They  farther  contended^  however,  that  the  motion 
ought  to  be  refused  on  another  ground,  which  was  not 
taken  before  the  Vice  Chancellor;  namely,  that  the  suit 
was  not,  in  fact,  a  creditor's  suit.  The  bill  did  not  purport 
to  be  on  behalf  of  all  creditors,  and  the  decree  was  only 
contingently  a  decree  for  their  common  benefit. 

The  Lord  Chancellor)  on  that  point  being  raised, 
and  the  form  of  the  decree  being  called  to  his  attention, 
asked  Mr*  Romilly  whether  he  could  cite  any  Instance 
in  which  the  Court  had  interfered  on  such  a  decree ;  and, 
on  his  answering  in  the  negative. 


His  Lordship  said,  that  that  objection  was  a  con- 
elusive  answer  to  the  motion,  for  the  Court  could  not 
interfere,  unless  there  was  in  existence  a  decree  under 
which  the  creditor  had  a  present  right  to  go  in  and 
prove  his  debt,  which  he  could  not  do  here. 

Motion  refused  with  costs. 
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HUNGATE  »•  GASCOYNE.  J^y  29. 

^fllS  was  an  appeal  from   an   order  of  the   Vice  When  an  ap- 
-^  Chancellor  of  England^  giving  the  Plaintiff  leave  to  made  for  leave 

file  a  bill  of  review  on  the  ffroand  of  the  recent  dis-  *?  ^*®  *  ""P" 
-  .,  °  plemental  bill 

oorery  of  new  evidence.  of  review  on 

the  ground  of 
tlie  discovery 
The  Plaintiff  claimed  an  estate  as  lineal  descendant  ofnewevi- 

of  a  WiUiam  Hufigate^  who  died  at  Louvain^  in  the  year  qu^'on^fg 
1719.    On  the  original  hearing  the  Plaintiff's  counsel,  merely 
aoqoiescing  in  an  observation  from  the  Court  that  the  ^idence  is^ 
pedigree  was  not  made  out,  gave  up  the  case  before  the  material,  but 
evidence  had  been  fully  gone  through,  and  the  bill  was  of  such  weight 

dismissed.  as,  when  taken 

in  connection 
with  the  mass 

The  present  petition  was  resisted  chiefly  on  the  irround  ^^^^i^^nce 

,  ,  adduced  on 

that  the  new  evidence,  though  not  wholly  immaterial,  both  sides  at 
wasDot  of  sufficient  weight,  in  comparison  of  the  counter  hMrinc^wo  Id 
evidence  which  had  before  been  adduced  by  the  De-  have  been 

fendant,  to  turn  the  scale.  bee/then  ^ 

brought  for- 
ward  to  have 

t  It  was  stated  at  the  bar  that  the  Vice  Chancellor  had  turned  the 

expressed  as  the  ground  of  his  decision,  that,  on  an  ^^'     ,. 

*^  In  pedigree 

application  of  this  kind,  the  Court  was  not  called  upon  cases  an  old 

to  adjudicate  upon  the  whole  evidence,  but  merely  to  !j?^*f^^»  Y!J'^ 
see  that  the  new  evidence  adduced  was  material  to  the  purports  to 
issue,  and  that  as,  from  the  manner  in  which  the  case  p^^ty  to 
bad  been  disposed  of,  the  Court  had  never,   in  fact,  collateral  rela- 
prononnced  its  opinion  upon  the  evidence,  he  thought  friends,  is  re- 
it  right  that  the  Plaintiff  should  have  an  opportunity  e^^^^  as  very 
i.      .  .  .  strong  evi- 

oF  bringing  it  forward  with  the  addition  of  the  new  denceofhis 

mailer  now  proposed  to  be  introduced.  having  died 

children. 

T/ic 


HUiNGATE 
V, 
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1 846.  The  Lord  Chancellor,  in  giving  judgment,  said,  that 

the  question  on  applications  of  this  kind,  was  not  merely 
whether  the  evidence  was  material^  but  whether^  looking 
Oascotnb.  ^^  ii^Q  case  made  on  the  other  side  and  the  whole  mass  of 
evidence  adduced  on  the  former  hearing,  what  was  now 
brought  forward  would  have  been  likely  to  have  altered 
the  judgment  which  the  Court  then  came  to;  and  being 
clearly  of  opinion  that  that  was  not  the  case  in  the  pre- 
sent instance,  he  must  discharge  the  Vice  Chancellor's 
order.  With  respect  to  the  other  circumstance  which  was 
said  to  have  influenced  the  Vice  Chancellor,  -—namely, 
that  the  Court  had  never,  in  fact,  pronounced  an  opinion 
on  the  evidence,  because  the  Plaintiff's  counsel,  on  seeing 
the  mass  of  evidence  produced  against  him,  had  given 
up  the  case,  — his  Lordship  said,  he  could  not  counte- 
nance such  a  doctrine  at  all.  It  would  be  introducing 
a  totally  new  practice  into  the  Court.  A  Plaintiff,  if  he 
found  he  had  the  worst,  would  always  desire  to  be  non- 
suited, as  it  had  been  called  — though  there  was  no  such 
thing  as  a  nonsuit  in  this  Court — in  order  to  stand 
better  on  an  application  for  leave  to  file  a  bill  of  review. 


Part  of  the  evidence  adduced  by  the  Defendant  was  the 
Will  of  William  Hungate  himself,  by  which^  after  several 
legacies  to  strangers,  he  bequeathed  the  residue  of  his 
estate  to  a  nephew  and  a  friend,  whom  he  appointed 
his  executors.  On  the  question  what  degree  of  weight 
was  to  be  attributed  to  that  evidence, 

TJie  Lord  Chancellor  said,  it  was  the  commonest 
thing  in  the  world  in  Peerage  cases  before  the  House 
of  Lords,  when  the  object  was  to  prove  that  a  man  died 
without  children,  to  produce  his  will,  and  if  be  took  no 
notice  in  it  of  his  family,  but  left  what  he  had  to  leave 

to 
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to  straDgers  or  collateral  relations,  it  was  always  con-        1 84(>. 

adered  very  strong  evidence  of  his  bavins  died  child-  iT^^"^^^ 
lets.  That  a  man  might  quarrel  with  some  one  member  of       .    «. 

bis  own  family,  was  not  very  improbable ;  but  to  account  ^^*<^ovne. 
for  such  a  will  as  that,  he  must  be  supposed  either  to 
hare  no  children,  or  to  have  quarrelled  with  them  all. 


COLUMBINE  V.  CHICHESTER  and  Others.  Jufy  29. 

THE  bill  in  this  case  was  filed  against  the  members  Demurrer  to 
of  the  provisional  committee  and  some  other  mem-  t\epro'£ll 
bers  of  a  company  provisionally  registered  under  the  committee  of 
Dsme  of  **  The  direct  Exeter  Railway  Company,"  pray-  railway  com- 
ing the  specific  performance  of  an  agreement  alleged  to  P^yJ^^  ^^^ 
bive  been  entered  into  by  the  provisional  committee  formanceof 
with  the  Plaintiff,  purporting  to  be  an  agreement  on  be-  J^  deU^to' 
balfof  the  company  to  pay  to  the  Plaintiff,  who  was  a  the  plaintiff  a 
solicitor,  and  the  original  promoter  of  the  undertaking,  {^  of  scrip' 
the  sum  of  812/.,  and  to  deliver  to  him  scrip  certificate  for  certificates, 

allowed ; 
1000  shares  of  5L  each,  on  which  a  deposit  of  IL  7s.  6d.  there  being  no 

should  have  been  paid,  and  to  pay  him  the  sum  of  812/.  ^^^?^wu'" 
as  a  remuneration  for  services  performed  by  him  in  tlie  defendants 
adrertizing  the  project,  collecting  information  as  to  the  p^ession  any 
responsibility  of  parties  applying  for  shares,  and  in  other  scrip  to  de- 
matters  preliminary  to  the  formation  of  the  company.       statements, 

from  which 

The  Vice  Chancellor  of  England  having  over-ruled  a  might  rather 
general  demurrer  to  the  bill,  the  Defendants  appealed.     ^^^"^61?^; 

such  an  agree- 

Among  many  other  points  taken  by  the  Appellant's  ^bjec"  for 
counsel  in  the  argument,  they  contended  that  the  Court  specific  per- 
would  not  enforce  an  agreement  for  the  sale  of  scrip,  Quertf, 

Jackson 
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colombinb 

Crichbster 
and  Others. 


Jackson  V.  Cocker  (a\  though  it  would,  for  the  sale   of 
shares  in  a  company  actually  formed;  Dunatft  v.  ^A- 
br€chtn(b)     And  that,  as  to  the  sum  of  8 12/.  the  Plain- 
tiff's remedy  was  at  law.    They  further  observed  that  the 
bill  contained  no  allegation  that  the  Defendants  had  .in 
their  possession  a  sufficientquantity  of  scrip  to  enablethem 
to  fulfil  their  contract,  even  supposing  the  agreement 
were  one  which  on  other  grounds  the  Court  would  en- 
'Orce.    On  the  contrary,  the  bill  alleged  that  the  number 
of  applications  for  shares  had  exceeded  the  number  of 
shares  in  the  concern :  from  which,  they  contended,  it 
was  to  be  inferred  that  all  the  shares  had  been  actually 
allotted. 


Mr.  J.  Parker  J  for  the^i  Respondent,  being  called  ^on 
by  the  Lord  Chancellor  for  an  answer  to  the  latter  ob- 
jection, submitted  that  it  was  to  be  presumed  that  the 
Committee  had  'retained  a  sufficient  quantity  of  scrip  to 
enable  them  to  fulfil  their  contract :  if  they  bad  not,  it 
might  be  matter  of  defence  by  answer  or  plea,  but  that 
it  was  not  open  to  them  to  suggest  it  on  the  argument 
of  a  demurrer.  He  also  contended  that  the  case  of 
Jackson  v.  Cocker  did  not  apply  to  the  present :  for  here 
the  Plaintiff's  contract  was  not  a  contract  to  take  a 
transfer  of  scrip  from  an  existing  shareholder,  but  to  be 
an  original  shareholder  himself,  which  was  a  different 
thing. 

The  Lord  Chancellor. 

The  presumption  is  always  against  the  pleader,  be-* 
cause  the  Plaintiff  is  presumed  to  state  his  case  in  the 
most  favourable  way  for  himself,  and,  therefore,  if  he  has 
left  any  thing  material  to  his  case  in  doubt,  it  is  as- 
sumed 


(ff)  4  Beav,  59. 


(b)  12  Sim.  189. 
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sumed  to  be  in  favour  of  the  other  party*     Now  you        1846. 

call  on  the  Court  to  compel  the  defendants  to  do  a    ^^^'^^^'^'^ 

certain  thin^  and  instead  of  alleging  that  they  cati  do  «. 

it,  you  state  that  which  leads  to  the  inference,   that  ^d^^SenT 

they  cannot,  for  you  say  more  shares  were  applied  for 

thao  there  were  shares  to  allot.     How  is  the  Court  in 

sach  a  case  to  decree  specific  performance  ?    Are  the 

Defendants  to  be  ordered  to  buy  scrip,  or  to  create 

fictitious  scrip  for  the  purpose  ?     It  is  said,  that  the 

Master  of  the  Rolls  has  in  one  case  refused  to  decree 

specific  performance  of  a  contract  for  the  sale  of  scrip* 

It  is  not  necessary,  however,  that  I  should  express  any 

opioion  on  that  point,  for  this  bill  does  not  contain 

allegation  enough  to  raise  it.     I  think,  for  the  reason  I 

have  mentioned,  that  the  demurrer  ought  to  have  been 

allowed. 

Mr.  Parier  asked  leave  to  amend. 

Tke  Lord  Chancellor. 

It  is  not  a  case  for  that :  you  may  file  another  bill. 

Mr.  &iiar/,  Mr.  Bacon,  and   Mr.  Hetheringfon  ap- 
peared for  the  Appellants. 


so 
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Jtt/y  30. 


DAMER  V.  EARL  OF  PORTARLINGTON. 


Afler  a  suit 
for  the  execu- 
tion of  the 
trusts  of  a 
deed,  by  which 
real  estates 
had  been 
vested  in 
trustees  for 
sole  and  pay- 
ment of  in- 
cumbrances, 
which  were 
very  nu- 
merous, was 
nearly  ripe 
for  hearing, 
the  Court,  at 
the  instance 
of  the  owner 
of  the  estates, 
ordered  all 
the  proceed- 
ings to  be 
stayed  on 
payment  to 
the  plaintiil* 
of  an  his 
pecuniary 
claims  in  the 
suit  and  costs, 
(all  other 
parties  to  the 
deed  consent- 
ing), although 
the  plaintiff 
insisted  that 
the  execution 
of  the  trusts 
in  this  suit  - 
would  inci- 
dentally effect 
other  objects 
in  which  he 
was  interested 
in  reference 
to  the  estates 
comprised 
in  it. 


rilHE  late  Earl  of  Portarlington  was  seised  in  fee  of 
-*•    large  estates  in  Ireland^  which  were  subject  to 
various  mortgages.    In  the  year  1832,  being  desirous  of 
consolidating   those   mortgages,  he  raised  a  loan  of 
344<,OO0/.  which  was  contributed  by  a  number  of  indi- 
viduals in  diiFerent  proportions ;  and  to  secure  the  repay- 
ment thereof,  he,  by  indentures  of  lease  and  release^ 
dated  the  3d  and  4th  September  1832,  conveyed  all  his 
Irish  estates,  except  one  which  he  had  recently  purchased, 
freed  and  discharged  of  the  former  mortgages,  to  three 
trustees,  on  trust  to  enter  immediately  into  the  receipt  of 
the  rents  and  profits,  and,  after  payment  of  outgoings 
and  expenses  of  management,  to  apply  the  clear  pro- 
duce in  payment  of  the  interest  of  the  said  loan  of 
S^^fiQOL  and  next  in  keeping  down  the  interest  of  a 
sum  of  56,000/.  due  to  the  trustees  of  the  Marquis  of 
Lansdownef  and  which  was  primarily  secured  on  the  ex- 
cepted estate ;  and  subject  thereto  to  pay  the  surplus  to 
himself,  his  heirs,  executors,  administrators,  and  assigns. 
And  it  was  provided  that,  if  the  said  loan  should  not  be 
repaid  before  the  month  of  September  1 840,  the  trustees 
should  have  power  to  sell  the  estates,  and  out  of  the  pro- 
ceeds to  pay  the  two  principal  sums  above  mentioned, 
and  the  surplus  to  the  Earl,  his  executors,  &c. 

The  Earl  afterwards  encumbered  the  equity  of  re- 
demption of  the  same  estate,  with  several  mortgages  to 
a  large  amount.  In  the  month  of  August  1842,  two  of 
the  original  trustees  under  the  deed  retired  from  the 
trust,  and  the  Plaintiff,  (who  was  a  brother  of  the  late 

Earl), 
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£Brl)|  and   another  person,  were  appointed,  under  a        1846. 
power  in  the  deed,  trustees  in  their  place.  Dambr 

The  Plaintiff,  besides  being  a  trustee  of  the  deed,    ^kungton. 
was  also  a  contributor  of  500L  to  the  loan  of  344,000/. 
and  one   of  the   subsequent   mortgagees   for  13,000/. 
Shortly  after  his  appointment  as  trustee,  he  filed  the 
original   bill  in   this   suit  against  the  late   Earl,   the 
present  and  former  trustees,  the  several  contributors  to 
the  loan  of  344,000/.  and  some  of  the  subsequent  incum- 
brancers (who  were  very  numerous),  as  representing  all ; 
stating,  among  other  things,  that  his  predecessors,  trus- 
tees of  the  deed,  had  retained  and  otherwise  misapplied 
part  of  the  rents,  and  that  there  were  disputes  as  to  the 
validity  of  his  own  appointment  as  trustee;  and  praying 
that  it  might  be  declared  in  whom  the  legal  estate  of 
the  mortgaged  premises  was  vested,  and,  if  necessary, 
that  his  appointment  as  trustee  might  be  confirmed,  and 
proper  directions  given  for  vesting  the  estates  in  himself 
and  his  two  co-trustees,  and  that  certain  sums,  which  the 
Plaintiff  had  advanced  on  account  of  the  trust  estates 
as  trustee,  might  be  paid  to  him ;  and  that  his  predecessors 
in  the  trust  might  account  for  their  receipts,  and  pay  the 
balance  to  be  found  due  from  them  ;  that  the  trusts  of 
the  indentures  of  September^  1832,  might  be  carried  into 
effect,  and  that  the  estates  comprised  therein,  or  a  com- 
petent part,  might  be  sold,  and  that  the  mortgaged  debt 
of  344,000/.  and  interest  might  be  paid  off.  The  bill  also 
prayed  the  appointment  of  a  receiver,  and  an  injunction 
to  restrain  several  of  the  Defendants  from  interfering 
with  the  trust  estates,  and  for  a  delivery  of  deeds,  &c. 

After  the  late  Earl,  and  the  other  Defendants  who 
were  within  the  jurisdiction,  had  put  in  their  answers, 
and  a  receiver  had  been  appointed,  the  late  Earl  died, 
having  devised  one  of  the  estates  comprised  in  the  deed, 

called 


Earl  of  PoRT- 

ARLINGTON. 
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called  the  Roscrea  estate,  of  the  value  of  upwards  of 
3000/.  to  the  PlaintifT,  with  a  direction  that  it  should  be 
V,  exonerated  of  all  mortgages,  &c.  affecting  it,  out  of  his 

other  estates,  which  he  devised,  subject  to  various  an- 
nuities given  by  his  will,  to  the  Plaintiff  and  another 
person  in  trust  for  the  present  Earl,  his  nephew. 

In  the  month  of  March,  the  Plaintiff  filed  a  bill  of 
revivor  and  supplement  against  the  present  Earl  and 
the  other  parties  who  had  acquired  interests  in  the 
estates  under  the  will.  Shortly  after  that  bill  was  filed, 
the  Defendant,  the  present  Earl,  who  had  himself  in- 
s^tuted  a  suit  for  the  purpose  of  clearing  the  estates 
from  incumbrances  and,  amongst  others,  from  that 
created  by  the  deeds  of  September  18S2,  moved,  before 
the  Vice  Chancellor  of  England,  to  the  effect  that 
the  proceedings  in  this  suit  should  be  stayed  until  he 
should  have  completed  a  loan  for  which  he  was  then  in 
treaty  with  an  Insurance  Company,  to  enable  him  to  pay 
off  the  344,000/.,  and  that  in  the  mean  time  the  trustees 
of  the  deed  might  allow  the  Company  access  to  the  title- 
deeds  for  the  purposes  of  investigating  the  title,  &c. 

That  motion  having  been  refused  witli  costs,  he  after- 
wards gave  notice  of  the  present  motion  before  the 
Lord  Chancellor,  praying  that  the  order  of  the  Vice 
Chancellor  might  be  discharged,  and  that  (without  pre- 
judice to  an  order  under  which  a  receiver  had  been  ap- 
pointed) all  further  proceedings  might  be  stayed;  he^ 
the  Earl,  undertaking  to  pay  forthwith  to  the  Plaintiff 
the  whole  of  the  principal  money  and  interest  due  to 
him  as  one  of  the  contributors  under  the  indenture  of  the 
4th  September  1832,  together  with  all  his  costs,  charges, 
and  expenses,  properly  incurred,  and  the  other  sums, 
payment  of  which  was  prayed  by  ^the  original  bill, 
and  also  undertaking  to  pay  to  the  Defendants/  the 

other 
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other  contributors  to  the  deed,  the  whole  amount  due  1846. 
to  them  respectively,  and  their  costs ;  and  i^so  under-  ^ambb 
taking  to  pay  to  all  the  other  Defendants  their  costs,  v. 

and  sobmitting  to  such  other  terms,  if  any,  as  the  Court 
night  direct. 

Mr.  &fiar/,  Mr.  Js.  Parker^  and  Mr.  FoUeltj  in  support 
of  the  motion,  cited  Hadett  v.  Cliffe  (a),  Hdden  v.  Ky- 

Mr.  LoDcUj  Mr.  Koe,  Mr.  Bagshawe,  Mr.  Totter^  and 
sereral  other  Counsel  appeared  for  different  incum- 
braocers,  all  of  whom  consented  to  the  motion  except 
Mr.  Toiler's  client,  who  was  only  an  annuitant  under 
the  late  Earl's  will. 

Mr.  Bethellj  and  Mr.  Roundell  Palmer  for  the  PlaintiiT. 

The  mere  payment  of  the  Plaintiff's  personal  de- 
mands under  and  in  respect  of  the  deed  will  not  exhaust 
his  interest  in  the  suit,  or  consequently  justify  the  Court 
in  staying  the  proceedings :  for  he  is  interested  in  the 
accoants  prayed  against  the  other  trustees,  and  in  re- 
covering the  balances  due  from  them,  not  only  as  being 
himself  a  subsequent  incumbrancer  to  a  large  amount, 
hot  as  being  liable,  in  his  character  of  trustee,  to  the 
other  subsequent  incumbrancers,  (some  of  whom  are  not 
parties),  if,  without  their  consent,  he  should  forego  the 
prosecution  of  these  accounts. 

[The  Lord  Chancellor.     He  would  be  liable  for 

his  own  acts,  but  not  for  the  acts  of  any  one  else.     He 

would  not  be  liable  for  any  misconduct  of  the  trustees 

prior  to  his  own  appointment,  merely  because  he  did 

not  file  a  bill  against  them,] 

It 
(«)  L.  C^  5  Jtme,  1840,  not         {b)  2  Beav,  204. 
reported. 

Vou  II.  D 
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1846.  It  is  of  importance  to  the  Plaintiff,  as  a  party  inter- 

^^jI^^     ^sted  in  these  estates,  that  all  disputes  as  to  the  trustee- 

o.  ship  should  be  settled,  and  that  is  one  of  the  objects  of 

*^*''"  this  suit,  which  the  other  suit,  instituted  by  Lord  Pori-^ 

arUngtofij  does  not  embrace. 

{The  Lord  Chancellor.  I  have  nothmg  to  do  with 
any  other  suit  If  I  stay  the  proceedings  in  this  suit^ 
it  will  be  on  the  ground  that,  by  what  the  Plaintiff 
offers  to  do,  all  the  objects  of  the  suit  will  be  an- 
swered.] 

If  there  are  two  suits  on  foot  for  the  same  object,  why 
should  the  Court  give  the  preference  to  that  which  was 
last  instituted  ?  The  Plaintiff,  as  devisee  of  the  Boscrea 
estate,  is  at  least  as  much  interested  in  having  the  estates 
cleared  of  their  incumbrances  as  Lord  Poriarltngton  ;  for 
the  surplus  of  the  other  estates,  after  paying  off  all  in- 
cumbrances, will  probably  not  be  of  equal  value  with 
that  estate  which  is  devised  to  the  Plaintiff  clear. 

[7%^  Lord  Chancellor.  This  bill  does  not  seek 
to  have  the  Boscrea  estate  exonerated.] 

Liord  Portarlington,  who  ofiers  to  pay  off  the  Plain- 
tiff is  not  the  owner  of  the  equity  of  redemption,  and 
yet  no  one  else  has  a  right  to  make  such  an  ofier; 
James  v.  Biou  (a).  Garth  v.  TTiomas  (i),  LushingUm  v. 
Price,  (c) 

Mr.  Stuartj  in  reply. 

On  the  conclusion  of  the  argument. 


The 


(a)  3  SwansU  234.  (c)  9  iSSfm.  651. 

\b)  2  &  4-  St.  188.     ; 
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Tke  Lord  Chancellor  said  —  Upon  the   general       1 846. 
principle  there  can  be  no  doabt»  that  where  a  suit  is     ^^JjJI^ 
institnted,  and  the  Defendant  comes  and  tenders  all  that  v 

the  Plaintiff  asks,  there  is  jurisdiction  in  the  Court  to 
pre?ent  the  Plaintiff  firom  going  on.  The  only  question 
is»  whether  this  case  falls  within  that  rule.  I  will  look 
through  the  pleadings  before  I  dispose  of  it. 


Earl  of  Port- 

ARUNOTON. 


The  Lord  Chancellor.  Jufy  31. 

I  stated  yesterday  the  principle  on  which  this  case 
ought  to  be  decided,  which  is  not  at  all  at  variance 
vith  the  Vice-Chancellor's  order :  for  the  motion  made 
before  him  was  quite  of  a  different  character,  and  em- 
braced many  things  which  he  very  properly  thought  he 
could  not  grant  The  present  motion  only  asks  what 
is  in  accordance  with  the  familiar  practice  of  the  Court, 
if  the  allegations  of  the  bill  and  the  objects  of  the  suit 
are  such  as  to  bring  it  within  the  principle. 

I  have  looked  through  the  pleadings,  and  I  cannot 
discern  any  relief  except  what  is  incident  to  the  trusts 
of  the  deed  of  1832.  And  as  the  Defendant  offers 
to  pay  the  Plaintiff  all  that  he  claims  personally,  either 
under  that  deed  or  otherwise,  and  all  the  other  parties 
to  the  deed  consent,  I  think  the  case  is  within  the 
principle  I  have  mentioned.  My  order  will  leave  un- 
touched all  the  other  grounds  of  relief  that  the  Plaintiff 
may  be  entitled  to  as  growing  out  of  his  connection 
with  this  deed,  or  the  estates  comprized  in  it :  it  dis- 
poses only  of  what  arises  immediately  out  of  the  deed. 

The  order  will  be,  that  further  proceedings  be 
stayed,  on  the  Defendant,  the  Earl  oi  Portarlington^ 
paying  to  the  Plaintiff  within  a  fortnight  the   whole 

D  2  of 
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1846.       of  what  is  due  to  him  for  principal  and  interest)  in 

^^^^"'^    respect  of  the  several  items  of  claims  specified  in  the 

V.  bill,  together  with  all  his  costs,  charges,  and  expenses 

'  properly    incurred,,   including  the  costs  of  this  suit. 

The  other  parties  to  the  deed  consenting  to  the  order, 

no  undertaking  with  respect  to  them  will  be  necessary : 

if  there  be  any  one  who  does  not  consent,  he  must  be 

paid* 


ARLINGTON. 


Order — That,  upon  consent  of  the  Defendants  claim- 
ing under  the  indenture  of  the  4th  o(  September  1882, 
and  upon  the  Defendant  Lord  Portarlington  paying 
within  a  month  to  the  Plaintiff  all  the  sums  claimed  by 
the  bill  as  due  to  him  [specifjring  them],  with  interest 
and  his  costs  of  the  suit  as  between  solicitor  and  client, 
subject  to  taxation  as  after  mentioned,  but  without  pre- 
judice to  the  order  made  in  the  cause  for  the  appoint- 
ment of  a  receiver,  further  proceedings  should  be  stayed 
till  further  order.  And  it  was  referred  to  the  Taxing 
Master  to  tax  the  said  costs,  with  a  direction  that  the 
difference  (if  *any}  between  the  amount  so  to  be  paid  as 
aforesaid  in  respect  of  such  costs,  and  the  amount  thereof 
as  taxed,  should  be  paid  by  the  said  Defendant  to  the 
Plaintiff,  or  repaid  by  the  Plaintiff  to  the  Defendant,  as 
the  case  might  be.  And  it  was  referred  to  the  Taxing 
Master  to  tax  the  costs  of  all  the  other  Defendants  of 
the  suit,  including  the  costs  of  that  application,  and  of 
any  pending  applications  in  the  suit  as  between  solicitor 
and  client;  and,  all  further  proceedings  being  stayed, 
it  was  ordered  that  Lord  Portarlington  should  pay  to 
the  said  Defendants  respectively  the  amount  of  such 
costs :  and  any  of  the  parties  were  to  be  at  liberty  to 
apply. 

Reg.  Lib.  1845,  A.  f.  2018. 
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EDWARDS  V.  ABREY,  July  30. 

THE  Defendant  Mrs.  Jbrey  was  entitled,  under  the  A  wife,  bong 
of  UDSoiind 
will  of  her  father,  to  a  sum  of  stock,  part  of  his  mind  and  in 

residuary  estate,  for  her  separate  use  absolutely.    But  as  confinement, 
she  was  of  unsound  mind,  though  not  found  such  by  band  bdng 
inquisition,  the  executor  filed  this  bill  against  her  and  J^le  8o*to^' 
ber  husband,  for  the  purpose  of  bringing  the  fund  into  maintain  her, 
coQTt    By  the  decree  the  costs  of  the  suit  and  the  ordered  that 
legacy  duty  were  directed  to  be  paid  out  of  a  sum  which  the  aurplusin- 
had  arisen  from  dividends   on  the  stock ;   and  it  was  separate  pro- 
referred  to  the  Master  to  inquire  who  had  maintained  P*^?>  "^ 

^  providing  for 

Mrs.  Jbreyj  and  at  what  expense ;  whether  her  husband  her  main- 
was  of  ability  to  maintain  her,  what  was  the  amount  of  ^^fd  be 

ber  fortune,  and  what  was  proper  to  be  allowed  for  her  paid  to  the 

^      J  i.  ^  .   .  husband,  but 

past  and  future  mamtenance.  refused  to 

apply  any 

The  Master  found  that  her  fortune  consisted  only  of  principal  fund 

the  stock  in  question,  yielding  an  annual  income  of  90L ;  *^  "^f  "°^""f 

that  she  had  been  of  unsound  mind  ever  since  the  year  what  he  had 

18S8,  during  the  greater  part  of  which  time  she  had  J|c'"fWy  P^^ 

.  .  .  for  her  past 

been  kept  at  various  private  establishments  for  the  care  maintenance. 

of  lunatics,  at  one  of  which  she  was  now  residing;  that  iftheOTrases 

the  expenses  of  her  maintenance  and  medical  treatment  of  her  past 

in  those  establishments,  amounting  in  the  whole  to  the  )^  y^^^  ^^ 

sum  of  413/.  had  been  paid  by  her  husband;  that  he  unpaid, that 
11  r  -f  •  .  J-       ,rvrvf    circumstance 

was  a  small  farmer,  with  an  income  not  exceeding  100/.  would  have 

per  annum,  including  the  average  profits  of  his  farm;  ™adeany 

uiirerencea 
that  he  had  three  children  by  her;  and  that  he  was  not  Qu, 

of  ability  to  maintain  her.  The  Master  approved  of 
70L  as  a  proper  sum  to  be  allowed  for  \i^v  future  main- 
tenance. 

D  3  The 
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The  case  now  came  before  the  Lord  Chancellor,  on 
the  petition  of  the  husband  founded  upon  that  Report. 

Mr.  Greene,  in  support  of  the  petition,  asked  that  the 
petitioner  might  be  repaid  what  he  was  found  to  have  so 
expended,  by  a  sale  of  part  of  the  stock,  which,  he  said, 
would  leave  sufficient  to  answer  the  70/.  allowed  for 
future  maintenance :  he  cited  Brodie  v.  Barry  (a),  the 
reference  in  which,  he  observed,  had  extended  to  past  as 
well  as  future  maintenance,  but  that  it  did  not  appear 
what  afterwards  became  of  the  case. 

[The  Lord  Chancellor. 

Is  there  any  case  in  which  the  Court  has  repaid  a 
husband  for  maintaining  his  wife?  In  Brodie  v.  Barry 
it  does  not  appear  who  had  had  the  care  of  the  wife :  the 
inquiry  was,  who  had  maintained  her.  That  case  is  no 
authority  for  applying  the  wife's  property  to  reimburse 
the  husband.  If  it  had  appeared  that  the  amount  was 
still  due  to  the  parues  who  had  had  the  care  of  her,  it 
might  be  different;  but  there  is  not  even  a  statement 
that  there  are  debts  of  the  husband  unpaid  arising  from 
his  expenses  on  account  of  his  wife :  he  has  proved,  by 
payings  that  he  was  of  ability  to  pay.  I  am  bound  to 
look  not  only  to  the  future  maintenance  of  the  wife 
under  her  present  circumstances,  but  to  her  maintenance 
in  the  event  of  her  husband's  death.] 

The  will  gave  a  power  to  the  trustees  to  advance 
500/.  out  of  the  fortune  of  each  of  the  testator's  daugh- 
ters on  their  marriage ;  and  though  this  daughter  mar- 
ried in  the  testator's  lifetime,  and  therefore  the  power 
in  her  case  could  not  be  exercised,  the  Court  may  still 
act  on  the  intention.  It  is  obvious  that  the  husband 
must  have  subjected  his  children  as  well  as  himself  to 
great  privations,  in  order  to  enable  him  to  defray  these 

extra- 
(fl)  2  r.  4-  ^.  36. 
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extraordinary  expenses  for  his  wife,  the  reimbarsement  1846. 
of  which  would  enable  him  to  a£Pord  his  children  those 
comforts  and  advantages  of  which  they  have  hitherto 
been  deprived*  The  principle  of  the  Court  in  this  ap- 
plication is  to  consider  what  is  most  for  the  benefit  of 
the  lanatic,  with  reference  not  only  to  herself  person- 
ally, bat  to  the  other  members  of  her  famUy  ;  Ex  parte 
Wkiibread.  {a) 

[TTie  Lord  Chancellor.    That  is  your  difficulty.] 

At  all  events  your  Lordship  will  grant  the  alternative 
prayer  of  the  petition,  that  the  amount  of.  the  costs  of 
the  suit  and  legacy  duty  which  have  been  paid  out  of 
past  dividends  may  be  raised  out  of  the  principal,  and 
that  such  amount,  together  with  the  surplus  of  future  di- 
tideuds,  may  be  paid  to  the  husband,  though  in  that  way 
it  will  be  many  years  before  he  will  be  fully  reimbursed. 

The  Lord  Chancellor. 

I  thinks  as  far  as  r^^ds  the  costs  of  the  suit  and 
l^acy  duty,  they  were  charges  on  the  corpus,  and  the 
amount  of  them  may,  therefore,  be  rsdsed  and  applied 
in  repayment  to  the  husband  of  what  he  has  expended, 
as  &r  as  it  will  go :  but  as  to  the  rest,  it  appears  that 
the  husband  has  actually  maintained  his  wife,  and 
paid  the  extraordinary  expenses  occasioned  by  her  un- 
fortunate condition;  and,  though  his  property  is  very 
small,  it  is  not,  nor  can  it  be,  the  interest  of  the  wife, 
or  probably  of  the  family  at  large,  that  any  further  part 
of  the  corpus  of  the  fund  should  be  so  applied.  As, 
however,  the  income  of  the  fund  would,  if  the  wife  were 
of  sound  mind,  and  living  with  her  husband,  be  enjoyed 
for  their  common  benefit,  I  can  see  no  reason  why  the 
surplus  of  the  income  should  be  led  in  Court,  instead 
of  being  applied  to  the  use  of  either  the  husband  or  wife. 
Therefore  let  the  surplus  be  paid  to  the  husband. 

(a)  2  Meri.  99. 

D  4 
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GURNEY  V.  SEPPINGS. 


5^.jin  consider-  TTN  the  month  of  January  1845,  the  Plaintiffsi  who 
of  10,000/.  ^ere  bankers  at  Normich^  advanced  to  the  Defendant 

^^pA*  dT  Seppings  10,0002.,  and,  to  secure  the  repayment  thereof, 
latter  two  with  interest,  Seppings  assigned  to  them  two  mortgages 
wS^l^held  ^^^  5000A  each,  upon  the  estate  of  the  Defendant  JVbfos, 
upon  an  estate  and  also  executed  to  them  a  mortgi^e  upon  an  estate 

A^.^Midexe-    of  1^*8  ^^^  ^Y  ^^Y  of  further  security, 
cuted  another 

an  estate  of  ^^  ^^^  month  of  October  1845,  the  time  for  payment 

^"  ^Tfi^^h  pi^^cribed  by  the  two  indentures  of  mortgage  from  Notes 

security.  to  Seppings  having  expired,  Seppings  brought  an  action 

^^y^sm^  against  Nokes  upon  the  covenants  for  payment  contained 

gage  debts  be-  in  those  indentures ;  whereupon  the  Plaintiffs  filed  this 

^brought^an  ^^^^  charging  that  both  Seppings  and  Nokes  were  in  em- 

acdon against ^  barrassed  circumstances;  that  the  Plainti£& disapproved 

covenants  in  of  the  action,  as  likely  to  prejudice  their  security;  and 

hwnaortfflg^  that,  if  Seppings  should  be  allowed  to  recover  payment 

G,  filed  a  Inll  of  the  amount  for  which  the  action  was  brought,  it  would 

to  restram.  y^  utterly  lost  to  the  Plain  tif{s ;  and  praying  that  Sep^ 

before  the  pif^s  might  be  restrained  from  prosecuting  that  action, 

c^or  to  dk-  ^^^  '''^"^  commencing  any  other  action  against  Nokes 

charge  an  in-  for  recovery  of  the  two  mortgage  debts  of  5000/.,  ex- 

iiad  be^^  ^^P^  ^Y  ^^  authority  and  consent  of  the  Plaintifl&,  so 

ffjnt^Jbythe  long  as  their  mortgage  debt  of  10,000/.  should  remain 

lor— Held,  due ;  and  that  Nokes  might,  during  such  period,  be  re- 

that  it  ought  strained  from  paying  over  the  mortgage  debts  of  5000/., 

been  granted,  or  the  interest  thereof,  to  Seppings,  or  any  other  person 

except  upon      4^^^  ^1,^  piajntiflfe. 
the  terms  of 

the  Plaintiff  The 

reconveying 

;Si.'8  mortgage  and  releasing  him  from  his  mortgage  debt,  and  the  Plaintiff  now  de- 
clining these  terms,  and  S.  undertaking  that  the  sum  to  be  recovered  in  the  action 
should  be  paid  to  the  Plaintiff,  the  injunction  was  dissolved. 
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The  Plaiotifis  hayiog  obtained  an  ex  parte  injunction 
to  restrain  the  action*  Sqopings  moved  to  dissolve  it  upon 
his  answer ;  but  the  Vice  Chancellor  of  England  refused 
the  modon,  with  costs^  on  the  ground^  as  was  now  stated 
at  the  bar,  and  which  was,  in  fact,  insisted  on  by  the 
aosver  itself,  that  the  Plaintiffs,  by  obtaining  the  in- 
junction, had,  in  effect,  waived  their  rights  against  Sep* 
pings  and  his  estate  in  respect  of  the  mortgage  debt  of 
10,0002. 
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The  motion  was  now  renewed,  by  way  of  appeal, 
before  the  Lord  Chancellor. 

Mr.  James  Parker  and  Mr.  Smythe^  for  the  appeal 
motion,  contended  that  Nokes  and  Seppings  stood  to  the 
Plainti£&  in  the  respective  positions  of  principal  debtor 
and  surety ;  and  that  from  the  moment  when  Nokes's 
debts  to  Seppings  became  due,  Seppings  had  a  right  to 
compel  payment  thereof  to  the  Plaintiff  for  the  purpose 
of  discharging  himself  and  his  own  estate  from  liability, 
which  he  had,  from  the  first,  expressly  informed  the  Plain* 
tifi  was  his  object  in  bringing  the  action.  That  if  the 
effect  of  the  injunction  was  such  as  the  Vice  Chancellor 
had  considered  it,  the  granting  of  it  ought  to  have  been 
aocompanied  with  an  order  for  the  re-conveyance  of 
Sepping^s  estate,  and  a  release  of  his  covenants  with  tl^e 
PIaintifl& ;  for  it  would  be  very  unjust  towards  the  De- 
fendant to  oblige  him  to  institute  a  new  suit  for  the 
purpose  of  getting  a  re-conveyance  of  his  estate,  even 
supposing  the  point  to  be  clear ;  and  not  less  unjust,  but 
rather  more,  if  it  were  doubtful. 


Mr.  Walker  and  Mr.  Rogersj  contra^  contended  that, 
if  the  Defendant's  argument  were  right,  that  Nokes  was 
to  be  considered  as  tlie  principal  debtor,  and  himself  as 
surety,  his  proper  remedy  was  to  file  a  bill  to  compel 

the 
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the  principal  to  pay  the  debt ;  whereas,  by  the  course 
he  had  taken,  he  had  usurped  the  remedy  of  the  Plains- 
tiffs  ;  for,  by  the  assignment  of  his  mortgages,  he  be- 
came a  trustee  of  Nokes^s  covenants  for  the  Plaintiffs, 
and  had  no  right  to  sue  upon  them  without  the  Concur- 
rence of  his  cestuis  que  trust.  That  the  Plaintiffs,  as 
mortgagees,  had  a  right  to  say  that  their  securities 
should  not  be  interfered  with  until  their  debt  were  paid* 
And  that  the  circumstances  of  the  aggregate  of  Noke^s 
two  debts  to  Seppings  being  of  the  same  amount  as 
Seppings^B  debt  to  the  Plaintifis  was  a  mere  accident, 
which  could  not  affect  that  principle.  That,  practically, 
the  only  effect  of  prosecuting  the  action  would  be  to 
send  Nokes  to  prison,  which  would  damp  the  sale  which 
the  Plaintiffs  were  about  to  make  of  his  estates,  and  so 
prejudice  their  security. 


The  Lord  Chancxxlor — (without  calling  for  a  reply.) 

The  Vice-Chancellor's  order  is  not  guarded  as  it 
ought  to  have  been.  The  Gumeys^  as  assignees  of  a 
debt  and  mortgage  from  Nokes  to  Seppings^  have  the 
principal  interest  in  the  money  to  be  paid  by  Nokes  ; 
but,  on  the  other  hand,  Seppings  is  responsible  to  the 
Gumeys  for  his  own  debt,  and,  as  such,  has  also  an  in- 
terest in  the  monies  to  be  recovered  in  the  action.  If 
he  were  a  mere  naked  trustee,  and  had  sold  the  debt 
and  incurred  no  personal  liability,  he  could  not  have 
dealt  with  the  debt  as  against  the  Gumeys.  But  he  is 
much  more  in  the  situation  of  a  surety ;  because  he  is 
liable  for  what  may  not  be  recovered  from  Nokes.  He  is 
personally  liable  to  the  Gumeys  for  10,000/. ;  and  for 
reasons,  whether  good  or  bad,  but  which  appear  good  to 
him,  he  thinks  it  right  to  sue  Nokes  upon  his  covenant. 
The  Gumeys  cannot  both  prevent  him  from  realising  his 
debt  from  Nokes  and  at  the  same  time  hold  him  liable 

for 
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for  his  own  debt  It  is  qaite  clear  that  that  is  the 
equity  between  the  parties.  And  if  the  Gumet/s  think 
righty  for  other  reasons,  not  to  let  the  action  go  on, 
they  must  restore  to  Seppings  his  own  estate,  and  re- 
lease him  from  his  personal  liability  to  them :  on  the 
other  hand,  they  are  entitled  to  prevent  the  money  from 
getting  into  the  hands  of  Seppings. 
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With  respect  to  the  point  of  law  on  which  the  Vice- 
Chancellor  is  said  to  have  founded  his  order,  it  is  not 
aeoessary  for  me  to  give  any  opinion,  except  that  it  is 
not  dear  enough  to  induce  me  to  act  upon  it  as  he  has 
dime.  If  the  Plaintiffi  will  not  take  the  injunction  on 
the  terms  I  have  mentioned,  it  must  be  dissolved, 
bot  the  Defendant  must  give  such  undertaking  as  will 
secure  the  payment  of  the  money,  to  be  recovered  in  the 
action,  to  the  Plaintiffi. 

The  costs  below,  which  I  understand  have  been  paid, 
must  be  returned* 


See  the  two  next  cases. 
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;  July  8.       RIGBY  ©.  The  GREAT  WESTERN  RAILWAY 

COMPANY. 

An  application  "D  Y  an  indenture,  dated  the  18th  of  December  1841, 
tion"to^e^°  "  "^  ^'^  Railway  Company  demised  to  the  Plaluti£P  a 
strain  an  al-  piece  of  land  at  the  Swindon  station,  and  certain  buildings 
of  covenant  which  he  had  already  erected  thereon  upon  the  faith  of 
^^^^  ^^^  *  contract  by  the  Company  to  grant  him  such  lease,  to  be 
stand  over  used  as  refreshment  rooms  for  the  passengers  by  the  rail- 
H"'**  r*^®5*"  way :  and  it  was,  by  the  indenture,  declared  "  to  be  the 
gal  questions  intention  of  the  Company,  and  the  understanding  of  the 
Defenduit.  *  Plaintiff,  that,  in  consideration  of  the  outlay  incurred  by 
On  those  him  in  erecting  the  refreshment  rooms,  the  Company 

bd^g^decided  should  give  every  facility  to  the  Plaintiff  for  enabling 
in  the  Plain-     jjim  to   obtain   an   adequate   return   by  means^  of  the 

and  the  mo^     rents  and  profits  to  be  derived  from  the  rooms;  and 

•        » 

tion  coming      ^[jj^|.  q\i  trains  carrying  passengers,  not  being  express 

Defendant  trains,  or  trains  sent  for  express  purposes,  and  except 

iwedathird  ^^^\^^  ^ot  under  the  control  of   the  Company  which 

tion,  and  the  should  pass  the  station,  should,  save  in  cases  of  emer- 

at  his  request,  g^^^y  ^^  unusual  delay  arising  from  accident,  stop  there 

directed  a  for  refreshment  of  passengers  for  a  reasonable  period 

stated  for  the  <^^  about  ten  minutes ;  and  that,  as  far  as  the  Company 

opinion  of  a  could  influence  the  same,  trains  not  under  their  control 

upon  it,  but,  should  be  induced  to  stop  there  for  the  like  purpose ;  and 

^f  th  ^cSla  the  Company  engaged  not  to  do  any  act  which  should 

in  brineing  it  have  an  effect  contrary  to  the  above-mentioned  intention.*' 
forward,  rp* 

granted  an  ^'^^ 

injunction  in  the  mean  time.  On  appeal,  however,  the  Lord  Chancellor  dissolved 
the  ii^unction,  notwithstanding  that  circumstance,  on  the  ground  of  the  much 
greater  facility  of  indemnifying  the  Plaintiff  than  the  Defendant,*  according  as  the 
one  or  the  otner  might  succec»d  at  law. 

Where  the  interference  of  the  Court  by  injunction  depends  upon  a  Ic^l  right 
which  is  disputed,  the  Court  ought,'  for  its  own  security,  to  put  the  matter  into  a 
course  for  ascertainiug  that  right ;  and  if  that  is  to  be  done  by  sending  a  case  for 
the  opinion  of  a  Court  of  law,  this  Court  ought  not  to  leave  it  to  the  option  of  the 
Defendant,  but  ought  itself  to  direct  a  case  to  be  prepared,  with  a  reference  to  the 
Master  to  settle  it,  in  case  the  parties  differ. 
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The  indenture  also  contained  a  stipulation  that,  in 
case  the  station  should,  during  the  continuance  of  the 
lease,  be  discontinued  as  the  regular  and  general  place 
of  stopping  for  the  refreshment  of  passengers,  the  Com- 
pany should  purchase  the  buildings  from  the  Plaintiff, 
if  sach  discontinuance  should  occur  within  five  years, 
at  the  actual  cost ;  and,  if  after  that  time,  at  an  amount 
to  be  determined  by  arbitration  upon  an  estimate  of  the 
future  profits  that  the  Plaintiff  or  his  assignees  or 
undertenants  would  have  otherwise  derived  from  the 
bo^ness  to  be  carried  on  upon  the  premises. 
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By  another  indenture,  dated  the  24th  of  December 
1841,  the  Plaintifl^  in  consideration  of  6000L  and  an 
annual  rent,  granted  an  underlease  of  the  premises  to 
one  Griffiths^  and,  after  reciting  the  clause  of  the  former 
deed  relative  to  the  stopping  of  the  trains,  the  Plaintiff 
covenanted  "  that  he,  his  executors,  administrators,  and 
assigns  should  and  would,  at  all  times  during  the  con- 
tinuance of  the  term  thereby  granted,  do  all  such  acts 
and  thmgs  as  should  be  necessary  and  proper  for  en- 
forcing the  fulfilment  and  performance  of  the  covenants 
and  agreements  thereinbefore  particularly  recited ;  and 
in  the  said  indenture  of  demise  contained  on  the  part  of 
the  Company,  for  giving  the  full  benefit  and  advantage 
to  Griffiths^  his  executors,  administrators,  and  assigns  of 
the  refreshment  rooms  and  premises  during  the  terms 
thereby  granted  in  the  same  manner  as  if  he  were  the 
assignee  of  the  said  costs.  And  that  it  should  be  law- 
ful for  Griffiths^  his  executors,,  &c.,  in  the  name  of  the 
Plaintifl^  to  commence  and  prosecute  any  action,  suit, 
or  other  proceeding  for  enforcing  those  covenants,  or 
for  recovering  damages  for  the  non^performance  thereof, 
be,  GriffUhSf  his  executors,  &c.  indemnifying  the  Plain- 
'^f  his  executors,  &c.  from  and  against  the  costs  of 
sucu  action,  &c" 

About 
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About  the  beginniDg  of  the  year  1844,  the  company 
having  commenced  running  certain  trains,  which  Grif- 
JUhs  conceived  not  to  be  within  the  exception  of  the 
covenant,  without  stopping  at  the  Swindon  station,  Ortf^ 
JUhs  wrote  to  the  Plaintiff,  informing  him  that  he  was 
losing  SI.  or  6/.  a  day  by  those  trains  not  stopping  at 
the  station,  and  that  he  thought  it  necessary  to  call  the 
Plaintiff's  attention  to  the  fact,  as,  if  the  practice  were 
continued,  it  would  not  be  worth  while  canning  on  the 
rooms.     In  answer,  however,  to  an  inquiry  from  the 
Plaintiff,    whether   Griffiths   would   take   proceedings 
against  the  company  on  being  indemnified,  he  declined 
doing  so.     Under  those  circumstances  the  Plaintiff  in- 
stituted this  suit  against  the  Company  and  GrjffUkSf  for 
the  purpose  of  restraining  the  former  from  running 
any  trains,  other  than  such  as  were  within  the  ex- 
ception in  the  covenant,  without  stopping  at  the  Swindon 
station. 


On  the  first  application  for  the  injunction  in  March 
1844,  Vice- Chancellor  JVigram  ordered  that  the  motion 
should  stand  over,  and  that  the  Plaintiff  should  bring 
two  actions  against  the  Company;  in  one  of  which 
the  Company  were  to  demur  to  the  declaration  for  the 
purpose  of  raising  the  question,  whether  the  clause  re« 
lating  to  the  stopping  of  trains  amounted  to  a  covenant; 
and  to  the  other  the  Company  were  to  be  at  liberty  to 
make  any  other  defence  they  thought  fit,  consistent  with 
an  admission  of  the  deed,  they,  in  the  mean  time,  keeping 
an  account. 


The  Plaintiff  having  succeeded  in  both  these  actions, 
the  motion  was  brought  on  again  before  the  Vice 
Chancellor,  when  the  Company,  for  the  first  time,  in- 
sisted that  the  Plaintiff  had  no  right  to  sue  except  at 
the  instance  of  Griffiths^  who,  it  appeared,  had  never 

required 
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required  him  to  do  so.  On  the  other  hand,  it  appeared 
that  Griffiths^  on  being  applied  to  by  the  Plainti£P  either 
to  indemnify  him  against  the  costs  of  the  suit,  or  to 
release  him  from  all  liability  on  his  covenants  in  the 
imderlease,  had  refused  to  do  either  the  one  or  the 
other.  His  Honour,  under  these  circumstances,  granted 
the  injunction,  with  liberty  to  the  Company  to  take  the 
opinion  of  a  court  of  law  upon  a  Case  (which  was  in- 
corporated in  the  order)  raising  the  question,  whether 
the  Plaintiff  was  under  any  liability,. upon  his  covenants 
with  GriffUht^  for  the  damage  which  the  latter  might 
sustain  from  a  breach  by  the  Company  of  their  covenants 
m  the  lease,  so  long  as  Griffiths  did  not  require  him  to 
take  proceedings  against  the  Company  for  the  preven* 
tioaof  such  breach. 


1846. 
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A  motion  was  now  made  on  the  part  of  the  Company 
U>  dissolve  the  injunction. 

Mr.  StuaH^  Mr.  Bomilly^  Mr.  UrUhank^  and  Mr. 
Stevens,  for  the  appeal  motion,  insisted  on  the  same 
point  that  had  been  taken  in  the  Court  below,'  con- 
tending that,  by  executing  the  underlease  of  the  premises, 
the  Plaintiff  had  divested  himself  of  his  right  to  this 
injunction  against  the  Company,  either  in  his  character 
of  lessee  or  covenantor  in  the  lease,  otherwise  than  with 
the  concurrence  and  at  the  instance  of  Griffiths.  That 
the  clause  above  set  forth  from  the  indenture  of  under- 
lease was  to  be  construed  as  one  entire  covenant,  and 
that,  according  to  its  true  construction,  the  Plaintiff 
was  not  liable  upon  it,  unless  and  until  he  should  be 
called  upon  by  Griffiths  to  take  proceedings  for  his 
protection.  That  the  Plaintiff,  therefore,  was  a  mere 
trustee  of  the  covenant  in  the  lease  for  Griffiths,  and  as 
such,  could  not  sue  in  a  Court  of  Equity  without,  at 
lec^t,  the  concurrence  of  his  cestui  que  trust ;  James  v. 

Biou. 
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Biou.  {a)  They  further  argued  that  the  covenants  in 
the  lease"^  were  not  such  as  a  Court  of  Equity  would 
enforce  or  consequently  prevent  the  breach  of,  inasmuch 
as  the  same  indenture  contained  covenants  on  the  part 
of  the  Plaintiff  with  the  Company,  of  which  tjie  Court 
could  not  decree  specific  performance,  as,  for  instance, 
covenants  to  erect  additional  buildings  on  the  premises  ; 
and  that  a  Court  of  Equity  would  only  interfere  where 
there  was  mutuality  of  remedy,  Gervais  v.  Edwards*  (V) 


Mr.  Wood^  Mr.  Baily^  and  Mr.  Fitzherbertf  contrh^ 
contended  that  it  was  too  late  for  the  Company  to  raise 
new  legal  objections  as  grounds  for  postponing  the 
injunction,  after  the  questions  at  law  on  which  they 
had  originally  rested  their  defence  had  been  decided 
against  them.  It  was  now  beyond  dispute  that  they 
were  wrong  doers  to  somebody;  for  the  first  action 
had  decided  that  the  clause  in  the  lease,  which  they 
had  originally  contended  was  only  a  declaration  of 
intention,  amounted  at  law  to  a  covenant;  and  the 
second  action  had  determined  that  the  trains  in  ques- 
tion were  not  within  the  exception  in  that  covenant. 
Where  was  the  materiality  of  either  of  those  questions, 
if,  whichever  way  they  were  determined,  it  was  now  to  be 
open  to  the  Defendants  to  say,  that  they  were  wrong 
doers,  if  at  all,  to  Griffiths^  and  not  to  the  Plaintiff,  and, 
therefore,  that  the  Plaintiff  had  no  locus  standi  in  Court? 
The  ground  for  applying  for  an  injunction  was,  that 
the  Plaintiff  was  every  day  sustaining  damage  which 
was  irreparable,  because,  from  the  nature  of  the  case,  it 
was  impossible  to  ascertain  its  amount.  The  speedi- 
ness  of  the  remedy,  therefore,  was  of  the  very  essence 
of  it ;  and,  although  that  consideration  did  not  in  general 

induce 


(a)  2S.^  Si.  600. 


(b)  2  Dr.  4-  W.  80. 
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induce  the  Court  to  interfere  without  giving  the  De- 
fendant an  opportunity  of  establishing  any  legal  de- 
fence that  he  might  have  in  a  Court  of  law,  it  was  not 
unreasonable  to  require,  that  he  should  bring  forward 
all  the  grounds  of  that  defence  at  once,  in  order  that 
the  Plaintiff  might  be  as  little  delayed  in  his  injunction 
as  possible. 
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As  to  the  argument  on  the  want  of  mutuality,  they 
contended,  that  the  authorities  cited  had  no  application ; 
for  this  was  not  the  case  of  a  contract  wholly  unexecuted 
on  either  side,  but  that  of  a  contract  which  bad  been 
substantially  fulfilled  on  one  side,  and  which  it  was  the 
object  of  the  suit  to  have  performed  on  the  other.  Lord 
Grey  de  Wilton  v.  Saxon  (a),  Bo^e  v.  Ro^e.  (b) 

The  Lord  Chancellor  (without  calling  for  a  reply). 

It  is  quite  clear,  that  as  far  as  relates  to  the  Plain- 
tiff's interest  in  the  lease,  he  has  no  locus  standi :  for 
the  damage  complained  of  by  the  bill  is  immediate 
damage  to  a  business  which  he  is  not  carrying  on. 
But  that  is  not  the  ground  on  which  he  proceeds :  he 
says,  that  he  is  under  liability  to  Gf-rffii/ts  upon  his 
covenant,  whether  Griffiths  requires  him  to  take  pro- 
ceedings or  not.  That  the  Vice-Chancellor  thought 
a  question  of  some  difficulty,  and  has  accordingly 
directed  a  case  to  be  stated  upon  it  for  a  court  of  law 
It  appears  that  Rigby  is  now  desirous  of  going  on  with 
thai  case,  and  after  what  has  occurred,  I  think  it  should 
be  proceeded  with  :•  for  when  relief  in  equity  depends 
upon  a  legal  right,  the  proper  course  Is  first  to  ascer- 
tain what  the  law  is. 


Jtihf  7. 


The 


(a)  6  Vet.  106. 

Vol.  II. 


(b)  10  Juriti.  6.    Vide  mfr.  p.  62.  note. 
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The  only  question  therefore  now  iS|  what  is  to  be 
done  in  the  mean  dme  —  whether  the  injunction  is  to 
be  continued,  or  some  other  order  made  to  secure  the 
Plaintiff  against  damage  from  what  may  be  done  by  the 
Defendants  until  the  legal  right  is  decided:  and  in 
dealing  with  that  question  the  Court  is  bound  to  con- 
sider  what  means  it  has  of  putting  the  party  who  may 
be  ultimately  successful,  in  the  position  in  which  he 
would  have  stood  if  his  legal  rights  bad  not  been  in- 
terfered with. 


Before  I  continue  the  injunction,  therefore,  I  must 
consider  how  I  can  give  compensation  to  the  Com- 
pany, in  case  the  court  of  law  should  be  of  opinion, 
that  under  the  circumstances  stated  in  the  Case,  Ori/^ 
Jitks  would  have  no  right  of  action  against  the  Plain- 
tiff, and  consequently  that  the  latter  is  under  no 
legal  liability.  Now  I  cannot  conceive  how  I  can,  or 
how  a  jury  could,  ascertain  the  damage  which  the  Com- 
pany may  sustain  by  being  compelled  to  stop  at  certain 
stations.  On  the  other  hand,  if  an  action  lies,  the 
damage  for  which  the  Company  would  be  liable  to  the 
Plaintiff,  would  be  measured  by  the  damages  which 
Griffiths  might  recover  against  him  upon  his  covenant ; 
and  whatever  difficulty  there  may  be  in  ascertaining 
the  amount  of  those  damages  would  be  a  difficulty  in 
the  way  of  Griffiths  and  not  of  Bigly^  and  Griffiths 
declines  to  interfere* 


.Therefore  I  think  that  the  ordor  which  will  most 
effectually  do  justice  between  the  parties  in  the  present 
state  of  things,  will  be  to  dissolve  the  injunction,  the 
Company  undertaking  to  keep  an  account  as  directed 
by  the  former  order,  and  to  pay  such  sum  for  violation 
of  their  covenant,  and  to  be  ascertained  in  such  manner, 
as  this  Court  shall  direct.     That  will  relieve  the  case 

from 
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Mr.  Stuart  then  said,  that  if  the  Case  sent  to  law  was 
to  be  proceeded  with,  it  would  require  some  alteration, 
as  in  its  present  form  it  omitted  some  material  &cts. 

Mr.  Wood^  on  the  other  hand,  said,  that  the  Case 
was  framed  by  the  Court  after  much  discussion  between 
the  counsel  on  each  side,  and  that  having  been  directed 
at  the  Defendant's  request,  and  not  objected  to  at  the 
time*  it  was  too  late  to  object  to  its  terms  now. 

The  Lord  Cuanckxxor. 

The  regular  course  of  the  Court,  where  a  Case  is 
to  be  sent  to  a  court  of  law,  is  to  refer  it  the  Master  to 
setde  it  if  the  parties  differ.  But  here,  I  see,  the  Case 
b  incorporated  in  the  order.  I  cannot  conceive  how 
that  could  have  been,  unless  either  the  parties  agreed 
on  its  terms,  or  the  Court  settled  it  for  itself.  But 
I  think  it  is  immaterial  which  of  these  suppositions  is 
the  fact;  for  where  the  interference  of  the  Court  de- 
pends upon  a  legal  right,  it  is  the  duty  of  the  Court 
itself  to  put  the  matter  into  a  proper  course  for  the  pur- 
pose of  ascertaining  that  right.  It  ought  not  to  be  left 
to  the  option  of  the  Defendant  The  Court  should  do 
it  for  its  own  security.  Therefore  I  now  direct  that  a 
Case  shall  be  prepared,  to  be  settled  by  the  Master 
if  the  parties  differ. 
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DIETRICHSEN  t;.  CABBURN. 


The  jurisdic- 
tion of  the 
Court  to 
restrain  by  in- 
junction an 
act  which  the 
defendant  is 
by  contract 
bound  to 
abstain  from, 
is  not  con- 
fined to  cases 
in  which  there 
are  either  no 
other  execu- 
tory terms  in 
the  contract, 
or  none  which 
a  court  of 
equity  has  not 
the  means  of 
enforcing. 
IfabSl 
states  a  right 
or  title  in  the 
plaintiff  to  the 
benefit  of  a 
negative 
agreement  on 
the  part  of 
the  defendant, 
or  of  his  ab- 
staining from 
a  given  act, 
the  Court  will 
equally  in- 
terfere by  in- 
junction, 
whether  the 
right  be  at 
law  or  under 
an  agreement 
which  cannot 
be  otherwise 
brought  under 
its  jurisdic- 
tion. 


rriHIS  was  an  appeal  from  an  order  of  the  Vice- 
■*■    Chancellor  of  England^  allowing  a  general   de- 
murrer to  the  bill. 

The  bill  stated  that  the  Plaintiff  was  an  extensive 
vendor  of  patent  medicines,  and  that,  from  the  extent  of 
his  business,  he  bad,  at  the  date  of  the  agreement  after 
mentioned,  great  facilities  by  advertisement  on  his 
wrappers,  &c.,  of  giving  publicity  to  the  medicines  sold 
by  him.  That  the  Defendant  having,  in  1840,  discovered 
a  receipt  for  a  particular  medicine  called  CabbuufCs 
AfUidoloric  Oil^  he  applied  to  the  Plaintiff  to  be  his 
wholesale  agent  for  the  sale  of  it,  and  that  thereupon  an 
agreement  in  writing  was  entered  into  between  them, 
dated  1st  October  1840,  whereby  the  Defendant  agreed 
for  twenty-one  years  to  employ  the  Plaintiff  as  his 
wholesale  agent  for  the  sale  of  the  oil,  and  to  supply 
him  with  such  quantities  as  he  should  order,  at  40/.  per 
cent,  discount  upon  the  current  retail  price,  and  that  he 
would  not,  during  that  period,  supply  or  sell  any  of 
the  oil  to  any  other  person,  for  the  purpose  of  selling  it 
again,  at  a  larger  discount  than  25L  per  cent,  upon  such 
retail  price.  And  in  consideration  of  that  agreement  on 
the  part  of  the  Defendant,  the  Plaintiff  agreed  lo 
continue  to  act  as  the  wholesale  agent  of  the  Defendant, 
and  to  pay  for  the  oil  supplied  to  him  every  three 
months  at  the  price  aforesaid. 

The  bill  then  stated,  that  after  the  Plaintiff  had  in- 
curred '  considerable  expense  in  ^advertising  the  oil, 
whereby  it  had  attained  great  celebrity  and  an  extensive 

sale, 
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sale,  and  though  he  had,  in  all  respects,  performed  th^        1846. 
amement  on  his  part,  the  Defendant  became  desirous   S^^^^'^^'^'^ 

^  r       -»  ^  ^  ^  DiETRlCHSBN 

of  evading  the  performance  of  it  as  regarded  himself,      ^    v, 
and  had,  accordingly,  supplied  divers  medicine  dealers 
io  various  parts  of  the  country,  with  large  quantities  of 
the  oil  at  a  higher  rate  of  discount  than  25L  per  cent. 

The  bill  charged  that  the  Defendant  was  a  Wine  and 
Spirit  Merchant,  and  that  he  had  not  at  the  date  of  the 
agreement,  or  since,  any  means  of  bringing  the  Oil  to  the 
notice  of  the  public,  except  through  the  agency  of  some 
person  in  the  Plaintiff's  line  of  business.  And  it 
prayed  an  injunction,  and  an  account  of  the  profits 
realised  by  the  Defendant  from  the  sales  already  made 
by  him  in  violation  of  the  agreement. 

Mr.  J.  Parker  and  Mr.  Glasses  for  the  Appellant,  said 
that  the  Vice-Chancellor  in  allowing  .the  demurrer,  had 
proceeded  upon  the  doctrine  laid  down  by  himself  in 
KembU  v.  Kean  (a),  Kimberley  v.  Jennings  (5),  and  Bald-' 
mn  T.  TTie  Useful  Knaaledge  Society  {c\  viz.,  that  where 
an  agreement  contained  both  a  positive  and  a  negative 
term,  and  the  positive  term  was  of  such  a  nature  that  the 
Court  could  not  compel  performance  of  it,  it  would  not 
interfere  to  prevent  the  violation  of  the  negative  term. 
That,  however,  was  inconsistent  with  the  view  of  the 
subject  taken  by  Lord  Eldan  in  Clarke  v.  Price  (d), 
where,  although  the  agreement  was  such  that  he  had 
DO  power  directly  or  indirectly  to  enforce  it,  he  stated, 
that  if  the  contract  had  contained  a  negative  or  prohibi- 
tive term,  he  would  have  interfered  by  injunction  as  he 
had  done  in  Morris  v.  Colman  {e\  where  Colman  having 

contracted 

(a)  65m».  333.  (d)  2  WiU.  157. 

(h)  IIAL,  340.  (e)  18  Ves.  437.: 

(e)  9  Sm,  393.,  but  see  Hooper 
t.  Brodrkk,  1 1  5X//I.  47. 
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1846.        contracted  to  write  for  the  Hajfmarket  Theatre^  and  for 

N^-V*^/     no  other,  during  a  certain  period,  the  Court  granted  an 

V.  injunction  to  restrain  a  breach  of  the  negative  part  of 

Cabburn.     ^^  agreement,  with  a  view  of  inducing  the  Defendant  to 

perform  the  positive  part,  which  the  Court  bad  not 

otherwise  the  means  of  enforcing.    They  referred  also 

to  Rankin  v.  Huskisson  (a),    Williams  v.  Williams  (6), 

and  Barrett  v.  Blagrave,  {c) 

Mr.  Walker  and  Mr.  Bacons  for  the  Respondent,  aban- 
doned the  ground  attributed  to  the  Vice-Chancellor, 
and  admitting  the  doctrine  of  Chrke  v^  Price  as  applied 
to  cases  of  partnership,  contended  that  it  did  not  apply 
to  other  cases,  or  at  all  events,  to  agreements  which  re- 
mained executory  on  both  sides,  but  only  to  those  which 
had  been  fully  executed  on  one  side,  and  which  remained 
executory  only  on  the  other;  that  in  this  case  the  Court 
could  not  compel  the  Plaintiff  to  act  as  the  Defendant's 
agent,  and  therefore  that  it  had  no  jurisdiction  to  in* 
terfere  at  all ;  HiUs  v.  CroU  (d). 

They  further  contended,  that  in  this  case,  as  in  all 
purely  executory  contracts  not  under  seal,  the  Plaintiff 
would  have  no  remedy  at  law  for  want  of  a  consider- 
ation* And  although  it  did  not  follow,  because  a  party 
had  a  remedy  at  law  upon  a  contract,  that  be  was,  there- 
fore, entitled  to  the  more  effectual  remedy  which  this 
Court  could  give  by  way  of  specific  performance,  Duke 
of  Bedford  v.  Trustees  of  the  British  Museum  (e)f  yet  it 
was  an  invariable  rule^  that  if  the  contract  were  one, 
upon  which,  for  want  of  consideration,  there  would 
be  no  remedy  at  law,  this  Court  would  not  interfere  to 

enforce  it. 

Mr. 

(a)  4  Sim,  13.  {d)  See  a  short  report  of  this 

(6)  2  Sufanst,  253.  case,  pott,  p.  60. 

(c)  5  Ves.  555.  (e)  2  M.  ^  K.  5d2. 
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Mr.  Parker^  in  reply,  observed)  that  partnerships  were        1846. 
cases  of  executory  contractSi  and  yet  it  was  beyond  dis-  jL^^^"V^ 
pote  that  this  Court  would,  in  some  of  those  cases,  in-  c^. 

terfere  to  keep  the  parties  to  their  contract  so  fitr  as  an  ^^bb^^''- 
injanction  would  effect  the  object,  although,  from  the 
nature  of  the  case,  it  could  not  compel  specific  perform-^ 
ance  of  the  whole  contract  on  both  sides*  Suits  to 
mills,  or  sokes,  were  another  instance  of  the  same  kind, 
in  which,  although  the  Court  had  no  means  of  com- 
pelling the  owner  of  the  mill  to  grind  all  the  com  that 
was  brought  there,  it  was,  nevertheless,  in  the  habit  of 
restraining  the  suitors  to  the  mill  firom  carrying  the 
com  to  be  gpround  elsewhere,  so  long  as  the  owner  of 
the  mill  was  willing  to  grind  it.  There  was,  therefore, 
no  ground  for  the  distinction  between  contracts  in  part 
executed  and  wholly  executory ;  and  even  if  there  were 
such  a  distinction,  it  would  not  assist  the  Defendant  in 
the  present  case,  inasmuch  as  this  was  one  of  the  former 
class,  and  not  of  the  latter ;  for  the  benefit  which  the 
Defendant  had  expected  to  derive  from  the  contract 
was  already  complete,  in  the  publicity  given  to  his  medi- 
cine through  the  agency  of  the  Plaintiff.  And  that  cir- 
cumstance was  an  answer  as  well  to  the  argument  of 
non-mutuality  as  to  that  founded  on  the  alleged  want 
of  such  consideration  as  would  support  an  action  at 
law. 


7%^  Lord  Chancellor.  jtd^  20. 

The  agreement,  as  stated  in  the  bill,  imposed  upon 
the  Plaintiff  no  other  obligation  than  that  of  acting  as 
the  Defendant's  agent,  and  accounting  for,  and  paying 
to  him  60/.  for  every  lOOZ.  worth  of  the  medicine  sold  ac- 
cording to  the  retail  price ;  but  upon  the  Defendant  it 
imposed  the  obligation  of  so  employing  the  Plaintiff', 

E  4  and 
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1846.        and  of  supplying  him  with  all  such  quantities  of  the 

medicine  as  he  should  require,  and  of  not  supplying 

™  j^jjy  other  person  with  any  of  the  medicine,  for  the  pur- 

Cabbubn.     pQg^  ^f  resale,  at  any  higher  discount  than  25/.  per  cent., 

the  Plaintiff's  discount  being  40/.  per  cent. 

The  bill  alleges  that  the  Plaintiff  had  regularly  per- 
formed his  part  of  the  agreement,  but  that  the  Defend- 
ant had  not  performed  his  part,  but  had  supplied  other 
persons,  for  the  purpose  of  resale,  with  the  medicine  at 
a  larger  discount  than  25/*  per  cent.  It  then  prays  an 
account  of  the  quantities  so  supplied  to  others,  and  pay- 
ment of  the  profits  made,  and  an  injunction  against  such 
violation  of  the  contract  for  the  future.  And  the  question 
is,  does  the  bill  state  a  case  coming  within  the  jurisdiction 
of  the  Court  ?  The  allowance  of  the  demurrer  assumes 
that  it  does  not;  and  the  ground  stated,  (for  I  have  not 
had  the  benefit  of  seeing  a  note  of  the  Vice-Chancellor's 
judgment,)  is,  that  the  Court  will  not  prohibit  the  vio- 
lation of  a  negative  term  in  an  agreement,  unless  it  has 
the  power  of  enforcing  the  positive  part  of  the  same 
agreement. 

I  cannot  but  think,  that  there  has  been  some  misap- 
prehension of  tlie  meaning  of  the  Vjce-Chancellor,  as 
applied  to  this  supposed  rule :  for  in  the  case  oiKimberley 
V.  Jennings  (a)  his  Honour,  in  stating  that  a  violation 
of  a  negative  term  in  an  agreement  will  not  be  restrained 
in  cases  in  which  the  positive  part  of  the  agreement 
cannot  be  enforced,  exemplifies  it  by  saying,  that,  if  the 
agreement  cannot  be  performed  in  the  whole,  the  Court 
cannot  perform  any  part  of  it.  To  ihe  proposition  so 
explained (£),  I  entirely  assent;  for  it  is  only  applying 

a  well 

(a)  6  ^rni.  340.  an  agreement  which  is]  not  mu- 

(6)  The  Lord  Chancellor,  it      tual. 
18  conceived,  is  here  referring  to 
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a  well  known  rule  in  cases  of  specific  performance,  of    *  1846. 
which  an  injunction  is  in  many  cases  the  instrument.  ^^^^^^^^"^^ 

•*  "^  DiRTRICHSEN 

and  amounts  only  to  this,  that  if  there  be  such  an  in«  v, 

firmity  in  the  agreement,  that  it  cannot  be  performed  Cabburn. 
in  all  its  parts,  the  Court  will  not  by  an  injunction  com- 
pel the  Defendant  to  perform  his  part  of  it :  and  this 
view  of  his  Honour's  opinion  is  confirmed  by  the  case  he 
pot,  of  a  consideration  actually  paid  for  a  negative  agree- 
ment, in  which  case  he  says  that  an  injunction  would 
be  granted.  I  cannot  se^  any  difierence  between  a  con- 
sidemtion  actually  paid,  and  a  performance  alleged  by 
the  Plaintiff  of  all  that  he  had  undertaken  to  do. 

The  equitable  jurisdiction  to  restrain  by  injunction 
an  act  which  the  Defendant  by  contract  or  duty  was 
bound  to  abstain  from,  cannot  be  confined  to  cases  in 
which  the  Court  has  jurisdiction  over  the  acts  of  the 
Plaintiff;  for  if  that  were  so,  it  could  not  interfere  to 
restrain  the  violation  of  contracts  by  tenants,  or  of  duty 
by  agents,  as  in  the  case  of  YanxUt  v.  Winyard  {a)  and 
Green  v.  Folgham  (A),  or  by  an  attorney,  as  in  Ckolmotide^ 
ky  r.  Clinton  (c),  in  none  of  which  cases  was  there  any- 
thing to  be  done  by  the  Plaintiff  which  equity  could 
enforce.  Sudi,  also,  are  cases  of  injunctions  sought  by 
tenants  against  their  landlords,  as  Rankin  v.  Hiiskisson  (cf ), 
where  there  was  a  negative  agreement,  and  Squire  v. 
Campbell  (e),  where  one  was  attempted  to  be  raised  by 
the  exhibition  of  a  plan.  In  none  of  these  was  there 
any  equity  to  be  administered  against  the  Plaintiffs,  and 
yet  the  jurisdiction  was  assumed :  for  although  in  the 
latter  case  the  injunction  was  dissolved,  that  was  be- 
cause I  thought  no  equity  was  raised  by  the  alleged  ' 

exhibition 

(a)  XJ.^W.  394.  (rf)  4  Sim.  13 

lb)  \Sm.iSi.  398.  {e)  1  My.  $  6V.  469. 

(c)  19  Ve$.  261. 
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1846f.        exhibition  of  planSi  which  I  was  of  opinion  could  not  be 
used  for  that  purpose.    The  objection  now  suggested 
Jr  was  not  raised)  or  certainly  v^  not  the  ground  of  the 

Cabbubn.     decision. 

Similar  to  these  are  cases  of  injunction  to  protecst 
legal  rights,  as  patents,  copyright,  services  to  mills  and 
others.  There  is  no  branch  of  the  equitable  jurisdiction 
requiring  more  discretion  in  the  exercise  of  it,  but  cer- 
tainly none  more  beneficial,  than  that  of  injunction ; 
and  I  think  that  the  doctrine  contended  for  by  the 
Respondent  would  tend  greatly  to  limit  its  sphere  of 
action,  and  deprive  many  of  the  benefit  of  it,  whose 
interests  require  it  as  much  as  others. 

If  the  bill  states  a  right  or  title  in  the  Plaintifi^  to  the 

benefit  of  the  negative  agreement  of  the  Defendant,  or 

of  his  abstaining  from  the  contemplated  act,  it  is  not,  as 

I  conceive,  material  whether   the  right  be  at  law  or 

under  an  agreement  which  cannot  be  otherwise  brought 

under  the  jurisdiction  of  a  court  of  equity.    In  Martin 

V.  Nuthin  {a)  an  injunction  was  granted  to  restrain  the 

ringing  of  a  church  bell,  the  Plaintiff  having  put  a 

clock  in  the  church  in  consideration  that  the  bell  should 

not  be  rung  at  five  in  the  morning.     In  Barrett  v.  Bla* 

grave  (A),  the  proprietor  of  Fauxhall  Gardens  obtained 

an  injunction  to  restrain  the  lessee  of  a  public-house  in 

the  neighbourhood  from  selling  liquors  during  the  time 

the  gardens  were  open,  in  violation  of  his  covenant ;  and, 

although  the  injunction  was  dissolved  (c)  upon  theground 

of  acquiescence,  no  objection  was  made  to  the  exercise 

of  the  jurisdiction  for  want  of  mutuality. 


But 


(a)  8  P.  W.  266.  (c)  6  Fes.  104. 

lb)  5  Vet.  555. 
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But  I  consider  the  doctrine  promulgated  by  Lord       1846* 
Eidon  ID  Morris  v.  Colman  (a),  and  in  Clarke  v.  Price  lb\  J'^"'^^'^ 
as  conclusive  upon  this  point.    In  the  former  case  the  v. 

Defendant  was  restrained  from  writing  for  any  other  ^^^v"^* 
but  the  Haymarkei  Theatrej  he  having  entered  into  an 
agreement  to  that  effect ;  but  in  Clarke  v.  Price^  there 
was  not  any  such  negative  agreement,  and  that  Lord 
Eldon  states  to  be  the  ground  of  his  refusing  to  inter- 
fere :  if  there  had  been,  there  cannot  be  a  doubt  that 
he  would  have  granted  the  injunction.  It  has  been  said 
that  Morris  v.  Colman  was  a  case  of  partnership :  Lord 
EUon  does  not  appear  from  the  report  to  have  pro- 
ceeded upon  any  such  ground.  The  present  and  other 
cases  of  the  kind  are  in  the  nature  of  partnership,  being  a 
joint  undertaking  for  the  benefit  of  the  Plaintiff  and  the 
Defendant ;  and  it  does  not  appear  why  cases  of  actual 
partnership  should  be  more  favoured,  in  the  exercise  of 
the  jurisdiction  by  injunction,  than  others. 

It  being  clear  that  the  Court  will  interfere  to  restrain 
a  departure  from  the  contract  of  partnership,  cases  of 
partnership  aflford  additional  instances  of  the  fact  that 
the  Court  is  not  confined  to  cases  in  which  it  has  juris* 
diction  over  the  whole  contract,  the  interposition  of  the 
Court  in  cases  of  continuing  partnerships  having  been 
in  many  cases  considered  as  very  limited. 

Looking,  therefore,  to  the  whole  range  of  cases  in 
which  the  Court  interferes  to  prevent  the  breach  of  a  ^ 

negative  agreement,  I  cannot  find  any  ground  for  the 
argument  contended  for  by  the  Respondent:  and  seeing 
that  the  bill  alleges  sufficient  to  show  that  the  Plaintiff 
is  entitled  to  the  benefit  of  the  negative  agreement  on 
the  part  of  the  Defendant,  and  that  the  Defendant  has 

violated 

(•)  18  Vei^  437.  (b)  2  W^.  167. 
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1846.  violated  that  agreement,  and  will,  if  not  restrained,  con- 

^"^^^t^^^  tinue  to  do  so^  I  am  of  opinion,  that  a  case  is  stated 

DiBTRICHSBN  -.,.  ..  r        ^  r^-  111 

o.  for  the  interposition  of  a  Court  of  Equity,  and  that  the 

Cabbubn.  demurrer  ouffht  to  be  overruled. 


Jim,  Febm 
July,  1845. 


•M 


HILLS  D.  CROLL. ' 

npHE  Defendant  being  the  patentee  of  certain  inven- 
*-  tions  for  manufacturing  and  purifying  gas,  an 
agreement  was  entered  into  on  the  22d  o^  March  1841, 
between  him  and  the  Plaintiff,  whereby,  in  consideration 
of  200L  paid  by  the  Plaintiff  to  the  Defendant,  it  was 
agreed  that  the  Defendant  should,  for  the  term  of  fourteen 
years,  purchase  of  the  Plaintiff  and  of  no  other  person, 
without  the  Plaintiff's  consent  in  writing,  all  the  acids 
that  he  should  require  for  the  manufacture  of  muriate 
or  sulphate  of  ammonia,  paying  for  the  same  according 
to  the  regular  course  of  trade,  at  the  average  price  of 
the  day,  to  be  ascertained  as  therein  mentioned;  and 
that  he  should,  during  the  same  period,  sell  to  the 
Plaintiff  (unless  the  Plaintiff  should  refuse  to  purchase 
the  same)  all  the  muriate  or  sulphate  of  ammonia 
which  he  should  manufacture  by  his  said  patent  pro- 
cesses  at  the  average  price  of  the  day,  to  be  ascertained 
as  therein  mentioned.  Then  followed  an  express  cove- 
nant on  the  part  of  the  Plaintiff  to  deliver  to  the  De- 
fendant all  the  acids  he  might  require  for  his  said 
manufacture,  he  paying  the  Plaintiff  for  the  same  at  the 
average  price  of  the  day,  to  be  ascertained  as  aforesaid, 
and  to  pay  the  Defendant  for  tlie  said  muriate  and  sul- 
phate of  ammonia  at  the  rates  aforesaid ;  and  a  like 
covenant  on  tlie  part  of  the  Defendant  that  he  would 
/  not 

6  t4^ 
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not  daring  the  said  term  use  in  his  manufacture)  or        1845. 

parchase  of  any  other  persons  to  be  used  therein,  any  ^^T^^^ 
acid  except  acid  to  be  purchased  of  the  PiaintifFi  with-         ^  «. 
oat  his  consent  in  writing. 

After  this  agreement  had  been  acted  on  for  a  con- 
siderable time,  the  Defendant  refused  to  abide  by  it 
any  longer,  and  proceeded  to  purchase  acids  for  his 
manufacture  from  other  persons  than  the  Plaintiff: 
whereupon  this  bill  was  filed  praying  a  specific  per- 
fonnance  of  the  agreement,  and  an  injunction  to  re- 
strain the  Defendant  from  purchasing  acids  elsewhere 
than  from  the  PlaintiflT. 

A  motion  for  an  injunction  having  been  refused  by 
the  Vice-ChaQcellor  of  Englandf  it  was  renewed  by  way 
of  appeal  before  the  Lord  Chancellor  (Lyndhurst). 

Mr.  Wakefield^  Mr.  J.  Parker^  and  Mr.  Torriaiio  ap- 
peared for  the  Plaintiff. 

Mr.  Sethell,  Mr.  BomiUjfj  and  Mr.  JVelford  for  the 
Defendant. 

All  the  authorities  cited  in  Dietrichsen  v.  Cabbum 
were  ]:eferred  to  in  the  argument. 


The  Lord  Chancellor,  in  giving  judgment,  said :  —         July, 

There  is  a  stipulation  on  the  part  of  HiUs,  that 
he  will  supply  the  acids,  and  there  is  a  stipulation  on 
the  part  of  CrdUj  that  he  will  purchase  acids  from 
HiUs  and  from  no  other  person.  Has  the  Court  any 
power  to  compel  HiUs  to  fulfil  his  part  of  the  agree- 
ment?    Can  the  Court  order  him   to  continue  the 

manufacture  ^ 
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manufiicture  of  adds,  or  to  purchase  tbem  dsewherey 
for  the  purpose  of  supplying  the  Defendant?    It   is 
clear,  I  apprehend,  that  the  Court  has  no  such  power. 
In  the   case  of  Colman  v.  Morris^   Mr*  Colman  was 
restrained   from  writing   for  any    other   theatre,   the 
Court  inferring  that  that  would  compel  him,  or  have 
n  tendency  to  compel  him,  to  write  for  the  Hca/markH 
Theatre:  but  in  this  case,  the  Court  has  no  power 
to  compel  the  Plaintiff  to  supply  the  Defendant  with 
acids,  by  ordering  him  not  to  supply  any  other  per- 
son :   that  is  not  the  agreement,  nor  was  it  ever  in- 
tended that  it  should  be  the  agreement:  therefore  it 
is  clear,  that  the  Court  cannot  either  directly  or  in- 
directly compel  him  to  perform  his  part  of  the  agree- 
ment*   And  it  has  been  laid  down  again  and  again, 
and  very  recently  in  a  case  before  Sir  Edward  Sugdm 
in  Ireland  (a),  that  unless  the  Court  can  decree  specific 
performance  of  the   whole   of  a   contract,  it  will  not 
interfere  to  enforce  any  part  of  it.     When,  therefore, 
this   cause  comes  to  a   hearing,    the   Coort   will   not 
have  jurisdiction  to  restrain  the  Defendant  from  pur- 
chasing acids  elsewhere,  because  it  will  not  be  able 
to  compel   the  Plaintiff  to  furnish  all  the  acids  that 
may  be  necessary  for  the  manufacture  carried  on  by 
the  Defendant.     If  it  cannot  do  this  at  the  hearing, 
it  follows  of  course  that  it  will  not  do'  it  in  the'  mean 
time  upon  an  interlocutory  application.     The  decision 
of  the  Vice-Chancellor  must  therefore  be  affirmed.  (6) 


(a)  Gervait  v.  Edwardt,  2  J)r, 
4-  W.80. 

(b)  The  following  observ* 
ations  on  this  case  are  suggested 
by  that  o£Dittriduen  v.  Cabbttm 
(wpr,  p.  68). 

Considering  the  sum  of  money 
actually  paid  by  the  plaintiff 
at  the  time  of  the  agreement, 


and  that,  for  any  thing  that  ap- 
peared to  the  contrary,  his  acids 
were  of  the  ordinary  kind,  and 
that  the  defendant  was  to  pur- 
chase them  at  the  ordinary  price 
of  the  day,  there  seems  to  haye 
been  some  ground  for  contend- 
ing (though  it  is  believed  that 
the  point  was  not  taken)  that  the 

contract 
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eontnet  amounted  to  noditng 
more  than  a  purdiase  by  the 
pbiatifl^  for  the  sum  of  200/.,  of 
the  ezdunre  right  of  supplying 
the  ddcndant  with  adds  for  his 
mannfictnre,  and  buying  of  him 
m  letorn  all  the  ammonia  which 
ihodd  be  manufiu:tnred  there- 
from, during  die  term  of  his 
patent  right,  without  involving 
aay  redprocal  obligation  on  the 
part  of  the  plidntifi*  to  continue 
such  course  of  dealing  longer  than 
it  sdted  him  to  do  so. 

If  such  a  construction  of  the 
oootract  be  admissible,  there  is 
of  course  an  end  of  the  argu- 
meot  of  non-mutuality.     But 
even  supposing  that  the  obliga- 
tion oi  the   contract  was  re- 
ciprocal, the  Court  appears  to 
ha?e  overlooked  the  distinction 
between  contracts  which  remain 
wholly  executory  and  those  which 
have  been  executed  or  acted  on 
to  such  an  extent  as  to  give  to 
one  of  the  parties  an  equity  aris- 
mg  from  part  performance  of  the 
coDtfact,  to  insist  upon  an  ad- 
herence to  its  tenns  by  the  other* 
So  long  as  a  contract,  which 
is  not  mutual  in  point  of  reipedy, 
reits  merely  in   covenant,  the 
maxim  that  the  Court  will  not 
enforce   a   part    of  an   agree- 
ment where  it  cannot  compd 
performance   of  the   whole  — 
in  other  words,  will  not  give 
onesided  relief — is  undoubtedly 
true,  and  applies,  it  is  coned ved, 
as  much  to  the  jurisdiction  by 
way  of  injunction  as  to  that  by 
specific  performance ;  for  where 
the  Court  does  interpose  by  in- 
junction to  restrain  the  violation 
of  a  negative  term  in  a  contract, 


it  is,  in  many  cases,  avowedly 
done  with  a  view  of  thereby  in- 
ducing the  Defendant  to  perform 
some  other  term  which  the 
Court  has  no  direct  means  of 
enfordng.  But  it  seems  per- 
fectly consistent  with  this,  that 
when  such  a  contract  has  been 
executed  or  acted  upon  so  far 
as  to  have  altered  the  relation 
between  the  parties,  and  to  have 
given  to  one  of  them  an  equity 
arising  out  of  those  dealings,  as 
distinguished  from  his  original 
right  under  the  contract  itself^ 
the  Court  will,  notwithstanding 
the  original  non-mutuality  of  the 
contract,  give  effect  to  that 
equity  dther  du^tly  by  a  de- 
cree for  specific  performance,  or 
partially  and  indirectly  by  an 
iijunction,  according  as  the  na- 
ture of  the  case  may  admit  of 
the  more  or  less  complete  mea^ 
sure  of  relief. 

Whether  the  dealings  which 
may  have  taken  place  under  a 
contract  not  originally  mutual  in 
its  nature,  have  or  have  not 
given  to  the  Plaintiff  such  an 
equity,  and,  whether,  supposing 
that  they  have,  the  jurisdiction 
of  the  Court  can  in  other  re* 
spects  be  safely  and  property 
exercised,  is  a  question  of  dis- 
cretion which  must  be  deter- 
mined by  the  particular  circum- 
stances of  each  case.  And  the 
two  preceding  cases  are  autho- 
rities, among  others,  to  shew 
that  the  mere  drcumstance  of 
a  portion  of  what  the  Plain- 
tiff may  have  agreed  to  do  re- 
maining executory,  and  being  of 
such  a  nature  that  this  Court 
has  no  means  of  enforcing  it, 

will 
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will  oot  prevent  the  Court  from 
interferiog  in  his  behalf,  if  he 
appear  to  have  so  far  performed 
the  contract  on  his  part  as  to 
render  it  inequitable  for  the  De- 
fendant to  withdraw  from  it. 
Whether  such  was  or  was  not 
the  case  in  Hills  v.  CroU  the 
writer  of  these  remarks  does  not 
presume  to  offer  an  opinion : 
but  that  the  question  was  t>ne 
which  deserved  consideration 
can  hardly  be  doubted.  And  it 
18  because  that  question,  and  the 


exerdse  of  discretion  connected 
with  it,  appear  to  have  .been  ex- 
cluded by  the  view  which  the 
Court  took  of  the  case,  that  the 
decision,  whether  right  or  wrong 
in  the  result,  cannot  furnish  any 
guide  in  other  cases  of  a  similar 
kind;  and  on  that  account  it 
was  not  reported  until  the  cita- 
tion of  it  in  the  case  o£Dielrick$en 
V.  Ca66iim  rendered  some  notice 
of  it  necessary.  —  Note  by  the 
Reporter*"^^ 


^^^il^^^s^  4^^ 


Jvfy  18.  22. 
Novn  14. 


A  sum  of 
money  was 
bequeathed  in 
trust  for 
several  te- 
nants for  life 
in  succession, 
with  re-1 
roainder  to 
such  person 
or  persons  as 
one  of  them, 
who  was  a 
married  wo- 
man,  should 
by  will  ap- 
point, and  in 
default  of 


ATTORNEY-GENERAL  v.  MALKIN. 

TmOM AS  BRAND,  by  his  will,  bequeathed  the  sum 
of  1 2,000/.  to  trustees,  in  trust  for  his  wife  for  her  life, 
and  after  her  death  to  Addison  Carr  and  his  wife  (who 
was  the  testator's  daughter)  for  their  joint  lives  and  the 
life  of  the  survivor ;  and  after  the  death  of  the  survivor, 
for  such  person  or  persons  as  Mrs.  Carr  should  by  will 
appoint ;  and  in  default  of  appointment,  "  to  and  for 
the  benefit  of  her  executors  or  administrators.'' 


Mrs.  Gzirdied  without  having  made  any  appointment, 
leaving  her   husband    surviving.     He   died    in  August 

1888,  without  having  taken  out  administration  to  bis 
such  appomt-       .- ,  t»     i  .       ..i    i  i.   « 

ment, "toand  wiles  estate.     13y  his  will  he  gave  all  his  property  to 

for  the  benefit  .i 

of  her  ex-  ^"® 

ecutors  or  administrators."  The  lady  died  without  making  any  appointment.    Held 
that  her  personal  representative  took  the  reversionary  interest  iu  the  fund   not 
beneficially  nor  in  trust  for  her  next  of  kin,  but  as  part  of  her  estate.  ' 
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the  defendant^  Mrs.  Maliin  (bis  only  daughter),  and 
appointed  her  and  her  husband  his  executors,  who  ac- 
cordingly proved  his  will. 

On  the  death  of  Mrs.  Brandy  the  testator's  widow 
and  first  tenant  for  life  of  the  fund,  in  1841,  Mrs* 
Maliin  took  out  administration  to  her  mother's  estate, 
and  claimed  the  legacy ;  whereupon  the  question  arose, 
which  this  Information  was  filed  to  determine,  what 
probate  and  legacy  duties  were  payable,  it  being  con- 
tended by  Mrs.  Malkin  that  under  the  limitation  **  to 
and  for  the  benefit  of  the  executors  or  administrators  ** 
of  her  mother  Mrs.  Carr,  she  (the  defendant)  was 
entided  to  the  fund,  either  as  sole  next  of  kin  of  her 
mother  or,  by  personal  designation,  as  her  adminis- 
tratrix ;  and  therefore  that  only  one  probate  duty  and 
one  legacy  duty  were  payable:  while,  on  the  other 
hand,  it  was  contended  on  the  part  of  the  Crown  that, 
under  that  limitation,  the  reversionary  interest  in  the 
fond  became  part  of  Mrs.  Carr*s  estate  at  her  death, 
and  that  Mrs.  Malkin* s  beneficial  title  to  jt  was  derived 
from  the  will  of  her  father,  and  consequently  that  it  was 
liable  to  two  probate  and  two  legacy  duties. 

The  cause  was  heard,  by  special  leave,  before  the 
Lord  Chancellor. 
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1846. 

Attorney 
Gjenbral 

V. 

Malkin 


Mr.  Romilh/  and  Mr.  Matde^  for  the  Attorney-Oeneral, 
relied  on  Daniel  v.  Dudley,  {a) 

Mr.  Tinney  and  Mr.  Gardner^  for  the  Defendants, 

cited  Sanders  v.  Franks  (6),  fFallis  v.  Tcn/hr  (c),  Btdmer 

T.  Jay{d)y  Smith  v.  Dtidley.  {e) 

77ie 

(a)  1  PhiL  }.  (d)  45Sm.48.Bnd  3  My.^  K. 

(6)  2  Madd,  147.  197. 

(r)  8  JSm.  241.  {e)  9  Sim.  125. 
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1 846.  T%e  Lord  Chakcblloiu 

The  gift  under  Thomas  Brandos  will,  subject  to   a 
life  estate  to  his  widow  and  to  life  estate  to  Mr.  and 
Mrs.  Carr  and  the  survivor,  with  power  of  appoint- 
ment to  Mrs.  CarTf  which  was  not  executed,  was  in 
trust  to  pay  and  apply  the  funds  in  question  unto  and 
for  the  benefit  of  the  executors  or  administrators  of 
,Mr.  Carr.    Mrs.  Carr  died  first,  then  Mr.  Carr  s  and 
after  the  death  of  both,  the  testator's  widow,  who  was 
entitled  for  life,  died ;  and  the  question  is,  whether  these 
funds  were  part  of  the  estate  of  Mr.  Gzrr,  that  is,  whether 
they  were  part  of  the  estate  of  Mrs.  Carr;  for  although 
they  were  a  reversionary  interest  which  never  could  fall 
into  possession  during  the  coverture,  yet,  as  the  hus- 
band survived,  he  became  entitled  to  such  reversionary 
interest  if  it  formed  part  of  his  wife's  estate. 

Does,  then,  a  gift  to  the  executors  or  administrators 
of  one  of  several  tenants  for  life  of  a  fund  constitute 
part  of  the  estate  of  such  tenant  for  life,  or  is  it  a  gift 
in  trust  for  the  next  of  kin  of  such  person  ?  It  seems 
strange  that  this  should  be  made  a  question.  The  title 
of  the  tenant  for  life  was  admitted  and  assumed  in 
Saberton  y.  Skeeh  (a),  and  Walton  v.  Matin,  (b)  It 
was  precisely  the  case  I  had  to  consider  in  Daniel  v« 
Dudley  {c);  and  although  there  was  not  a  formal  de- 
cbion  of  the  point,  I  formed  and  expressed  a  very 
decided  opinion  in  the  aflSrmative  of  the  proposition. 
The  Vice  Chancellor  had  in  that  case  decided  that  the 
next  of  kin  of  the  wife  were  entitled,  founding  that 
opinion  upon  what  he  conceived  to  be  a  clear  manifesta- 
tion of  intention  to  exclude  the  husband,  —  a  circum- 
stance most  material  if  there  had  been  expressions  from 

which 

(a)  1  Rust.  4-  M.  587.  (c)  1  PhU.  1 

lb)  6  Sim.  148. 
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which  a  gift  to  the  next  of  kin  of  the  wife  could  have 

been  supported.    Resting  as  the  decision  does  upon 

this  ground,  it  is  no  authority  in  support  of  the  affirma* 

tive  of  the  general  proposition.     Upon  the  same  prin- 

dple  the  Vice  Chancellor,  in  Smiih  v.  Dudley  (a),  held 

that  an  ultimate  trust  of  the  wife's  property  for  the 

executors  or  administrators  of  the  wife,  of  her  own 

bmily,  was  a  gift  to  her  next  of  kin ;  but  in  that  case  his 

Honour  held  that  an  ultimate  trust  of  the  husband's 

property  to  his  executors  or  administrators,  of  his  own 

family,  gave  him  the  absolute  property.  So  far,  thereforei 

from  that  case  being  an  authority  for  the  affirmative  of 

the  general  proposition,  it  decided  that  the  addition  of 

the  words  "  of  his  own  family  **  did  not  prevent  the 

^  to  the  executors  or  administrators  of  the  husband 

taking  effect  as  a  gifl  to  himself.     In  Bulmer  v.  Jc^  (6), 

both  the  learned  judges  who  decided  that  case,  but 

particalarly  Lord  JSrongfAam*  founded  their  opinion  upon 

particular  terms  and  provisions  of  the  settlement,  as 

controlling  the  ordinary  and  natural  meaning  of  the 

words.    In  Daniel  v.  Dudley^  Graffley  v.  Humpage  (c) 

was  cited  as  favourable  to  the  claim  of  the  next  of  kin ; 

bat  so  bras  it  is  applicable  at  all  to  the  present  question, 

it  is  an  authority  against  it.    The  decision  of  the  Master 

of  the  Rolls  assumed  that  the  reservation,  after  a  life 

estate  to  the  wife,  to  her  executors,  administrators,  and 

assigns,  gave  the  property  to  her  surviving  husband, 

bat  that  it  was  controlled  by  the  husband's  covenant  to 

settle  all  the  vnfe's  property  for  the  benefit  of  her  next 

of  km. 


184^ 


Attornbt- 
General 

Malkih. 


It  appears,  then,  that  in  all  the  cases  in  which  the 
next  of  kin  have  been  held  entitled,  the  decision  has 

proceeded 


(a)  9  Sm.  125. 

(6)  4  Sm.  4a,  and  S  Myl  ^ 


(c)  1  Beav.  46. 
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•Attobnet- 
Obnbral 

Malkin. 


proceeded  upon  a  supposed  intention  derived  from  pe- 
culiar terms  and  provisions  of  the  instrument  controlling 
the  admitted  ordinary  and  legal  meaning  of  the  words 
used.  Whether,  in  all  these  cases,  there  was  sufficient 
evidence  of  such  intention,  is  immaterial  for  the  present 
purpose,  for  all  the  cases  assume  that  without  evidence 
of  such  intention  the  next  of  kin  would  not  be  entitled. 


T  cannot,  however,  abstain  from  observing  that  such 
evidence  ought  to  be  rery  strong  to  justify  a  construc- 
tion inconsistent  with  the  ordinary  and  legal  meaning 
of  the  words  used.  That  such  cases  may  exist  cannot 
be  doubted,  for  the  words  being  only  the  media  through 
which  the  meaning  is  conveyed,  it  is  immaterial  what 
words  are  used  if  we  are  sufficiently  informed  what 
meaning  they  are  intended  to  bear ;  but  the  actual  pro- 
bability, that  the  author  of  the  instrument  intended  that 
the  words  used  should  be  understood  according  to  their 
ordinary  and  legal  meaning,  is  so  strong,  that  slight  cir- 
cumstances cannot  be  considered  as  sufficient  evidence 
of  a  contrary  intention.  Too  easy  a  departure  from  the 
ordinary  meaning  leads  to  unceitainty,  and  tends  to 
make  every  case  the  subject  of  unsatisfactory  specula- 
tion as  to  the  author's  intention. 


In  the  present  case,  the  testator  might  have  had  one 
of  three  objects :  first,  to  give  it  to  the  executors  or 
administrators  of  Mrs.  Carr'  for  their  own  use  and 
benefit,  or,  secondly,  in  trust  for  his  next  of  kin,  or, 
thirdly,  to  Mrs.  Carr  herself,  or  rather  to  throw  it 
into  her  estate.  The  first  is  the  most  improbable,  the 
second  not  much  less  so ;  and  if  that  had  been  his  in- 
tention, would  he  have  taken  this  method  of  effecting 
his  purpose  ?  But  if,  as  appears  to  have  been  the  fact, 
Mrs.  Carr  was  the  object  of  his  bounty,  what  can  be 
more  natural  than  that^  after  providing  for  the  life 

estate 
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estate  and  giving  to  Mrs.  Carr  all  the  powers  over  the 
fand  necessary  to  secure  the  enjoyment  of  property  by 
a  married  woman,  he  should  give  to  her  all  that  might 
not  be  exhausted  by  those  other  provisions. 


6d 


1846. 


Attorney- 
General 

V, 

Malkin. 


The  construction,  therefore,  which  I  put  upon  this 
iostroment  preserves  the  ordinary  legal  meaning  of  the 
words  used,  is  in  accordance  with  the  great  weight  of 
aQthority,  and  is  most  consistent  with  the  apparent  and 
probable  intention  of  the  testator.  I  am  of  opinion 
that  the  husband  became  entitled  to  this  reversionary 
interest  jure  mariiij  and  that  the  probate  and  legacy 
duties  are  payable  upon  it  as  part  of  his  estate.  J 


In  re  PENDER. 


Nov.  2,  3, 4. 


T 


HIS  case  came  before  the  Court  upon  an  appeal  The  provi- 

peUtion  and  an  appeal  motion.  37(Sf  cUiSe 

of  the  6  & 
7  Ftrf.  c.  73. 
The  appeal  petition  sought  to  discharge'  an  order  of  for  the  au-  ' 

the  Master  of  the  Rolls,  obtained  upon  a  special  peti-  thentication 

*  by  signature 

tioD,  presented,  with  notice,  by  Jane  Glasson^  as  admi-  of  a  solicitor's 

nistratrix,  with  the  will  annexed,  of  her  father  jrtlliam  ^'"^^/''SS 
'  are  inteDdea 

Glasson,  for  the  taxation  of  four  bills  of  costs  which  had  for  the  proteo- 
been  delivered  by  Messrs.  P.  and  G.  after  the  death  cUent  only, 
of  WiUiam  Glasson^  for  business  done  by  them  as  his  ^<^  therefore 

vpilppA  a  bill 

solicitors  in  a  certain  suit  in  this  Court,  and  in  other  has  been  de- 
matters,  ^^^e'^ed  with- 
out such  au- 
The  thentication, 
that  circum- 
Btance  is  no  objection  to  an  application  by  the  client  for  its  taxation. 
The  decision  in  Ex  parte  Gmtikell,  in  which  it  was  held  that  applications  for  the 
taxation  of  bills,  in  the  second  class  of  cases  provided  for  by  the  thirty-«eventh 
Kction  of  the  statute,  do  not  require  notice,  connrmed. 
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1846.  The  appeal  motion  sought  to  discharge  an  ex  parte 

-^^^^^    order  of  the  Master  of  the  Rolls,  made  upon  an  appli- 
Pbndsb.^     cation  by  the  same  Jane  Glasson  for  the  taxation  of  three 
other  bills  which  had  been  delivered  to  her  by  Messrs 
P.  and  G.  for  business  of  the  like  kind  done  for  her  per- 
sonally subsequently  to  the  death  of  her  father. 

The  circumstances  relating  to  the  four  bills  were 
these :  -—  William  Olasson  having  died  in  March  1843, 
the  bills  were,  in  the  month  of  Jufy  following,  delivered 
to  his  widow,  who  was  named  one  of  the  executors  in 
his  will,  but  who  afterwards,  together  with  the  other 
executors,  renounced  probate.  On  the  10th  of  March 
1844,  Jane  Glasson  obtained  letters  of  administration  to 
her  father's  estate :  the  bills  were  then  in  her  possession, 
having  been  handed  to  her  by  her  mother  at  her  re- 
quest in  tlie  previous  month  of  February.  Various  sums 
were  from  time  to  time  paid  on  account  of  them  to 
Messrs.  P.  and  G.  by  different  members  of  the  family, 
and  some  by  Jane  Glasson  after  she  obtained  the  letters 
of  administration.  On  the  16th  of  November  1844,  she 
obtained  an  order  ex  parte  for  the  taxation  of  these 
bills ;  but  soon  after,  being  advised  that  that  order  was 
irregular,  she  abandoned  it,  and,  in  the  month  of 
February  1845,  she  presented  a  special  petition,  which 
came  on  to  be  heard  on  the  10th  of  April  following, 
when  the  order  above  mentioned  was  made.  In  the 
(  meantime,  Messrs.  P.  and  G.,  on  being  served  with 
the  first  order,  had  sued  out  a  writ  in  an  action  against 
her  for  the  amount  of  the  bills,  but  which  action  they 
did  not  further  prosecute. 

The  three  other  bills  were  delivered  to  Jane  Glasson 
personally  in  November  1844,  and  the  order  made  for 
their  taxation,  which  was  dated  the  10th  of  February 
1846,  directed  that,  on  payment  of  what  should  be 

found 
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found  dae  in  respect  of  them,  Messrs.  P.  and  G.  should        1846. 
deliyer  up  all  papers  &c,*in  their  hands  belonging  to  her. 

None  of  either  set  of  bills  were  signed  by  Messrs.  P. 
and  G^  or  accompanied  by  any  letter  referring  to  them 
so  signed ;  and  Messrs.  P.  and  G.  now  stated  on  affi- 
dafit  that  the  bills  had  not  been  delivered  with  any 
view  to  taxation,  but  with  a  view  to  their  being  settled 
amicably. 

Mr.  /,  Parker  and  Mr.  James  appeared  for  th^  Ap* 
peOants. 

Mr.  BcupeU  and  Mr.  Goodeve^  for  the  Respondent 

The  principal  point  insisted  on  by  the  Appellants 
was,  that  the  bUls,  not  being  authenticated  by  signature, 
*  in  the  manner  required  by  the  stat.  6  &  7  Vict,  c.  7S.9 
were  not  taxable;  it  being  contended  that  the  words 
<*sach  bill*^  in  the  thirty-seventh  and  subsequent 
danses  must,  according  to  their  grammatical  construc- 
tion, be  taken  to  mean  a  bill  so  authenticated,  the  sen- 
toice  immediately  preceding  that  in  which  the  words 
first  occurred  having  provided  that  the  bill  should  be 
signed  by  the  solicitor  or  accompanied  by  a  letter  re- 
ferring to  it  which  was  so  signed ;  and  that  it  was  im- 
possible to  hold,  as  the  Master  of  the  Rolls  had  done, 
tiut  an  unsigned  bill  was  taxable  at  the  instance  of  the 
client,  without  ako  holding  that  sudi  authentication  was 
immaterial  for  the  purpose  of  the  remedies  given  by  the 
statute  to  the  solicitor,  which  would  be  contrary  to  the 
imperative  requisition  of  the  thirty-seventh  d&use,  that, 
for  that  purpose  at  least,  the  bill  should  be  so  authetiti- 
cated ;  and  the  cases  of  Doe  v.  Roe  (a),   Gerrard  v. 

Arnold 

(a)  4  DowL  95. 
F  4 
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1846.        Arnold  {a)f   and  Peters  y.  Sheekan  {b)^  were  cited   as 

^^^"V^^     shewing  that  signature  had    always   been   consideied 

Pbndbr.      essential  to  make  a  bill  taxable  under  the  stat  2  G.  2. 

c.  23.  which  being  in  pari  tnaterid  with  the  present,  the 

two  statutes  ought  to  receive  a  similar  construction. 

On  the  other  side  it  was  stated  that  it  had  been 
ascertained  by  inquiry  at  the  Rolls  that,  upon  appli* 
cations  under  that  statute  in  this  Court,  the  signature  o( 
the  bill  had  never  been  considered  material,  and  that 
the  authorities  above  referred  to  did  not  prove  a  dif- 
ferent practice  to  have  prevailed  in  courts  of  common 
law,  but  that  Biggs  v.  Maxwell  (c)  rather  implied  the 
contrary.  It  was  further  argued  that  the  construction 
contended  for,  by  the  Appellants,  of  the  words  '^such 
bill''  in  the  thirty-seventh  clause  of  the  present  statute 
was  irreconcileable  with  several  of  the  subsequent  sec- 
tions— 38th,  S9th,  40th,  and  41st, —  in  which,  although 
the  same  term  was  used,  it  was  evident  that  the  bill 
referred  to  was  not  necessarily  a  signed  bill.  In  re 
D(rwnes{d):  and  that  the  provision  requiring  the  au- 
thentication of  a  bill  by  the  signature  of  the  attorney 
was  introduced  solely  for  the  protection  of  the  client, 
and  might  consequently  be  waived,  as  it  had  been  here. 

Another  objection  to  the  order  of  the  10th  of  April 
1845,  was,  that  there  had  been  no  delivery  to  Jaiie 
.  Glasson  of  the  bills  therein  referred  to,  or  at  least  no 
delivery  within  twelve  months  previous  to  the  appli- 
cation for  their  taxation,  and  consequently  that  the  case 
was  one  of  the  third  class  provided  for  by  the  thirty- 
seventh  clause,  in  which  special  circumstances  were  to 

be 

(a)  6  Dowl.  336.  (c)  3  Dowl.  497. 

(6)  10  Me€8.  ^  WeU.  213.  (d)  5  Beat.  425.     • 
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be  shewn  as  the  foundation  of  the  order,  which  had  not        1846. 
been  done  here.     But  upon  that  v^y-^/ 


^  Tie  Lord  Chancellor  observed  that  it  was  difficult 
for  the  Appellants  to  contend  that  there  had  been  no 
delivery  of  those  bills  to  Jane  Glassofiij  after  they  had 
actually  commenced  an  action  against  her  upon  them ; 
and  that,  if  delivered  to  her  at  all,  they  must  be  taken 
to  have  been  delivered  afler  she  obtained  administration, 
becaose,  until  that  time,  she  was  not  the  party  chargeable 
therewith,  nor  capable  of  making  any  application  for 
their  taxation* 

With  respect  to  the  order  of  the  10th  of  Feh-uary 
1845  for  the  taxation  of  the  three  bills  (which  was 
throughout  the  argument  treated  by  the  Appellants  as 
an  order  made  under  the  statute),  it  was  insisted,  in*ad- 
dition  to  the  objection  for  want  of  signature,  that,  being 
made  more  than  a  month  after  the  bills  had  been  de- 
livered, it  fell  within  the  second  class  of  cases  provided 
forby  the  thirty-seventh  section,  and  that  in  cases  of  that 
class  the  order  for  taxation  was  not  an  order  of  course, 
but  one  requiring  notice ;  and  it  was  contended  that  the 
decision  of  Lord  Lyndhurst  on  that  point  in  Ex  parte 
GaiUkeU  [a)  was  erroneous.     But 

The  LfORD  Chancellor,  after  referring  to  the  grounds 
of  that  decision  as  reported,  expressed  his  concurrence 
io  it,  and  the  point  was  not  further  pressed. 

A  further  objection  taken  by  the  Appellants  to  the 
Order  of  the  10th  of  Fehrtiary  184?5,  was,  that  it 
directed  the  Appellants,  on  payment  of  the  amount  of 
their  bills  when  t/i\ed,  to  deliver  up  all  the  documents 

m 

m 

(fl)  1  PhU.  576. 


Pender. 
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1846.  in  their  custody  belonging  to  Jane  Glasson,  which  they 
^^^^^^^  •observed  would  embrace  documents  belonging  to  her 
Pbndbb.  as  administratrix  of  her  father,  and  on  which  there  would 
be  a  lien  for  the  amount  of  the  other  four  bills:  and 
that  the  circumstance,  that  the  language  of  the  common 
order  (a)  was  inapplicable  to  a  case  in  which  the  party 
applying  filled  two  characters,  shewed  that  such  a  case 
required  a  special  application. 


Nov.  4!.  TTie  Lord  Chancellor,  in  giving  judgment,  ex- 

pressed himself  to  the  following  effect :  — 

I  have  looked  at  the  Act  in  this  case,  and  at  the  au- 
thorities which  have  been  referred  to.  The  cases  cited 
have  very  little  application,  and  therefore  it  is  necessary 
to  consider  the  question  upon  the  construction  of  the 
Act. 

Two  constructions  have  been  suggested ;  one  is,  that 
the  provisions  as  to  signature  are  to  be  considered  as 
included  in  the  term  "  such  bill,"  wherever  it  occurs ; 
the  other  is,  that  those  provisions  are  to  be  considered 
as  distinct  from  the  rest  of  the  enactment,  and  that 
where  a  bill  is  mentioned  again,  it  means  a  bill  without 
reference  to  whether  it  is  signed  or  not  The  ques- 
tion is,  whether  a  bill  delivered  unsigned  is  or  is  not 
taxable. 

In  this,  as  in  all  other  cases  where  an  Act  is  sus- 
ceptible of  two  constructions,  if  there  already  exists  a 
practice  founded  on  a  particular  construction,  that  is 
a  strong  inducement  to  the  Court  to  come  to  a  con- 
clusion conformable  to  that  practice.  Another  con- 
sideration 

(a)  SeUm.  Dear.  p. 333. 
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sideration  which  the  Coart  will  also  attend  to,  is  the        1846. 
result  which  the  one  construction  or  the  other  is  likely  .   ^-^r^^-^ 
to  produce.    Now,  as  to  the  first  of  these  considerations,      PuNDsa. 
I  have  been  informed  by  the  officer  at  the  Rolls  whose 
daty  it  b  to  attend  to  orders  of  this  kind,  that  it  has  not 
hitherto  been  considered  material,  on  applications  by  a 
client  for  the  taxation  of  a  bill,  whether  the  bill  has 
been  signed  or  not     And  with  respect  to  the  second, 
there  is  an  obvious  reason  for  requiring  that  a  bill 
should  be  signedf  as  a  protection  to  the  client  against 
the  solictor,  in  order  that  there  may  be  no  doubt  as 
to  the  nature  and  extent  of  the  demand :  but  I  cannot 
oooceiTe  what  benefit  could  arise  from  requiring  that 
it  should  be  signed  for  the  purpose  of  taxation  at  the 
instance  of  the  client :  on  the  contrary,  such  a  con- 
struction of  the  Act  might,  as  the  Master  of  the  Rolls 
observed  in  his  judgment,  lead  to  great  malpractices. 
For  the  solicitor  is  by  the  act  subjected  to  this  penalty, 
that  if  he  delivers  a  bill  too  large  by  one-sixth  of  its 
amount,  he  pays  the  costs  of  the  taxation;  and  it  is 
obvious,  that  it  would  open  the  door  to  very  improper 
practices  if  the  solicitor,  having  informed  the  client  of 
the  amount  and  particulars  of  his  demand  by  the  delivery 
of  an  unsigned  bill,  should,  when  the  client  applies  to 
have  it  taxed,  be  allowed  to  protect  himself  from  that 
penalty,  by  saying  that  the  bill  was  not  signed.     There 
is,  therefore,  a  very  sufficient  reason  why  the  Court 
should  require  a  bill  to  be  signed  before  the  solicitor 
can  take  any  proceedings  upon  it,  but  no  reason,  why 
a  bill  should  go  for  nothing  when  the  client  comes  for 
taxation,  merely  because  it  is  not  signed. 

These  considerations  would  have  great  weight  with 

.me  in  determining  the  construction  of  the  Act  if  its 

terms  were  ambiguous,  but,  after  looking  tlirough  its 

provisions,  I  cannot  see  that  there  is  any  ambiguity 

in 


16  CASES  IN  CHANCERY. 

1S46*        iti  theni,  and  I  think  that,  upon  the  langnage  of  the  Act 
^'^^^^^'^     itself,  the  construction  of  the  Master  of  the  Rolls  is 

In  re 

PsNDER.       the  correct  construction. 

The  question  is,  whether  the  words  "such  bill'* 
(for  all  turns  upoi\  the  construction  of  these  words), 
means  a  bill  containing  the  demand,  or  a  bill  contain- 
ing the  demand,  and  signed.  Now  the  clause  provides, 
"  that  no  attorney  or  solicitor  shall  commence  any  action 
or  suit  for  the  recovery  of  any  fees  &c.  until  the 
expiration  of  one  month  after  he  shall  have  delivered 
to  the  party  to  be  charged  therewith  a  bill  of  such 
fees  &c.,  and  which  bill  shall  be  either  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor,  or  be 
enclosed  in,  or  accompanied  by,  a  letter  subscribed  in 
like  manner  referring  to  such  bill."  It  provides,  there- 
fore, for  two  modes  of  authentication:  the  solicitor 
may  either  sign  the  bill,  or  accompany  it  with  a  letter 
signed.  And  then  it  proceeds  —  "  and  upon  the  appli- 
cation of  the  party  chargeable  by  such  bill  within  such 
month,  it  shall  be  lawful  for  &c.,  [the  several  Courts 
therein  mentioned],  and  they  are  hereby  required 
to  refer  such  bill  &c."  Here,  then,  is  a  provision  re* 
ferring  to  a  bill  which  on  the  face  of  it  may  not  be 
signed ;  and  therefore  "  such  bill "  cannot  mean  neces- 
sarily a  bill  signed,  for  such  a  construction  of  the  words 
would  exclude  from  all  the  provisions  where  they  occur 
the  case  of  a  bill  not  signed  on  the  face  it,  but  only 
contained  in,  or  accompanied  by,  a  letter.  It  is  clear, 
that  where  two  modes  of  delivery  are  prescribed,  in 
one  of  which  the  bill  would  contain  on  the  face  of  it  the 
signature  of  the  attorney,  and  in  the  other  not,  you 
must  adopt  the  construction  of  "such  bill,"  which 
will  include  both. 

I  have 
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I  bare  looked  at  the  other  secdons  that  were  referred        1846. 
to,  but,  while  they  are  quite  consistent  with  this  con-     ^^r^^^'^ 
struction,  they  do  not  appear  to  me  to  carry  the  argu-      Pjwubr. 
ment  farther.     It  is  quite  sufficient,  however,  for  me 
to  see  that  in  this  first  passage  where  the  words  are 
used,  they  so  clearly  warrant  the  construction  which  I 
ha?e  put  upon  them. 

This  question  only  applies  to  the  four  bills  for 
business  done  for  the  testator  during  his  lifetime ;  for 
the  other  three  bills  were  taxable  under  the  ordinary 
jurisdiction  of  the  Court  The  case  in  Meeson  and 
/Ffb^  settles  that  beyond  all  doubt.  And  that  also 
disposes  of  the  point  raised  at  the  bar  as,  to  the  time 
of  the  delivery  of  the  latter  bills.  It  was  contended 
indeed  as  to  them,  on  the  assumption  that  the  order  for 
their  taxation  was  an  order  made  under  the  statute, 
that  the  case  was  one  of  the  second  class  provided 
for  by  the  thirty-seventh  section,  and  that  in  such 
cases  the  Court  had  no  jurisdiction  to  make  an 
ex  forte  order.  I  disposed  of  that  point  during  the 
argument,  and  I  only  advert  to  it  now  as  bearing 
upon  another  part  of  the  case.  [His  Lordship  then 
read  that  part  of  the  thirty-seventh  clause  and  pro- 
ceeded.] 

During  the  month  then  the  Court  has  no  discretion 
upon  the  matter ;  the  order  is  an  order  of  course,  a  simple 
order  for  taxation  of  the  bill ;  but  after  the  expiratran 
of  the  month,  the  provision  is  no  longer  peremptory, 
but  a  duty  is  imposed  upon  the  Court  to  qualify  its 
order  according  to  the  circumstances  stated  upon  the 
petition,  and  to  impose  such  terms  as  may  appear 
necessary  to  do  justice  between  the  parties.  That  dis* 
cretionary  power  is  not  inconsistent  with  a  jurisdiction 

to 
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1846. 


In  re 
Pbmobb.' 


to  make  an  ex  parte  order,  but  it  i3  an  answer  to  die 
argument  so  much  pressed  at  the  bal*,  that  the  pro- 
visions as  to  signature,  if  held  to  be  essential  for  the 
remedies  given  to  the  solicitor,  must  be  equally  so  for 
the  remedies  given  to  the  client ;  for  there  is  nothing  to 
prevent  the  CSourt,  in  the  exercise  of  this  discretionary 
power,  from  requiring  of  the  solicitor  an  observance  of 
this  provision,  when  he  comes  himself  for  taxation  of 
his  bill,  as  one  of  the  terms  of  granting  his  application ; 
and  this,  it  appears,  is  what  the  'Master  of  the  Rolls,  in 
the  forms  of  orders  which  he  has  prepared  for  such 
cases,  has  done.     But,  for  the  reason  to  which  I  have 
before  adverted,  there  is  no  necessity  for  imposing  such 
a  restriction  in  the  case  of  the  client.     He  has  merely 
the  bill,  informing  him  of  what  the  solicitor's  demand  is, 
and  all  he  wants  is  the  taxation  of  it,  in  order  that  he 
may  know  how  much  of  it  he  is  bound  tapay. 


The  only  other  objection  to  the  orders  applied  to 
the  three  bills,  as  to  which  it  was  said,  that  the  order 
was  too  extensive  in  requiring  the  delivery  of  all  papersy 
without  .distinction,  which  the  solicitor  held,  belonging 
to  the  petitioner ;  but  I  cannot  recognize  any  such  ob- 
jection. There  are  the  bills  relating  to  the  afiairs  of  the 
testator,  and  the  bills  relating  to  the  affairs  of  the  peti- 
tioner personally.  Both  are  to  be  taxed,  and  one  or 
other  embrace  all  the  transactions  between  the  parties : 
all  the  bills  being  paid,  all  the  papers  must  be  delivered 
up.  It  is  said  that  only  part  of  the  papers  belong  to 
the  petitioner  in  her  own  right;  but  there  is  no  evidence 
of  that,  and  I  cannot  treat  the  order  as  irregular  upon 
a  mere  suggestion  that  by  possibility  it  may  be  so.  If 
the  solicitor  is  asked  to  deliver  up  any  papers  under 
that  order  which  he  thinks  he  has  a  right  to  retain,  he 
may  apply  to  the  Court 


This 
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This  disposes  of  all  the  objections  that  were  made  to        1846. 

these  orders,  and  the  result  is,  that  both  the  petition  ^'^^^^f^ 

aad  the  motion  must  be  refused  with  costs.  Pender. 


HEMING  i;.  SWINNERTON.  y^f,.  e. 

npHERE  being  a  suit  pending  in  this  Court  between  The  Court  of 

the  Plaintiff  and  Defendant,  they  entered  into  an  QJ^^  q£^^ 

agreement,  out  of  Court,  to  refer  all  matters  in  dif-  "  ^"'f*,®^ 

ference  between  them  in  that  suit  to  arbitration;  and  which  the  stat. 

it  was  one  of  the  terms  of  the  acrreement.  that  the  refer-  ^  *  ^^.  ^*  ^' 

ence,  and  the  award  to  be  made  in  pursuance  of  it,  summary  ju- 

might,  at  the  instance  of  either  party,  be  made  an  order  ^^^^^ 

of  this  Court  mentof 

awards. 
The  Stat 
After  the  award  was  delivered  out,  but  before  the  excludes  every 

submission  had  been  made  an  order  of  the  Court,  this  interfere  with 
bill  was  filed,  alleging  various  defects  in  the  award,  and  ^®  execution 
praying  that  it  might  be  set  aside,  and  that  the  De«  made  under  it, 

fendant  mic^ht  be  restrained   by  injunction  from  pro-  ®*ceptthe 
o  ^  •'       •'  ^         summary  ju- 

ceedbg  to  make  the  submission  an  order  of  the  Court,     risdiction  ex- 

Eressly  given 
Y  it.    And  a 

To  that  bill  the  Defendant  put  in  a  general  demurrer,  bill  will  not  lie 
for  want  of  equity  which  the  Vice  Chancellor  of  Eng-^  J^J.S^Je"' 

famf,  on  argument,  allowed.  under  the 

Stat  whether 
the  submission 

This  was  an  appeal  from  that  decision.  under  which  it 

was  made  has 
01^  has  not 

Mr.  J.Parker  and  Mr. Daniel,  for  the  appeal,  stated,  ^  ™*<^®  « 

*^*  rule  or  order 

that  the  Vice  Chancellor's  judgment  was  founded  on  the  of  court  before 
circumstance  of  the  submission  not  having  been  made  * 

an  order  of  Court  before  the  bill  was  filed  $  but  that 

when 
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lBi6.       when  the  reference  was  under  the  statute,  which  they 

tJ"^^^""^     contended  this  was,  {Nichols  v.  Chalie  (a),  Gwinnett  v. 

V.  Bannister  {b)y)  that  circumstance  had  by  Sir  J.  Leack 

SwiNNERTox.  j^^gjj^  ^jj  ^^^  occasions,  Davis  v.  Getty  {c),  and  Dawson  y. 

Sadler  {d)f  decided  to  be  insufficient  to  give  this  Court  a 
jurisdiction,  which  was  expressly  ousted  by  the  stat. 
9  Si  10  W.S.  c.  IS.;  and  that  the  only  exception  to  the  ' 
uniform  current  of  authority  upon  that  point  was  the 
decision  of  the  Vice  Chancellor  himself  in  Nichols  v* 
Roe  (e),  but  which  had  been  reversed  upon  appeal  by 
Lord  Brougham,  {g) 

Mn  Rdt  and  Mr.  Wright^  for  the  Respondent,  con- 
tended, that  the  *'  Courts  of  Record,"  to  which  alone 
the  statutory  jurisdiction  was  given,  did  not  include  the 
Coart  of  Chancery,  and,  therefore,  that  this  case  was  not 
within  the  statute ;  in  support  of  which  they  referred  to 
Miles  V.  Presland  (g),  in  which  it  was  held,  that  tliis 
Court  was  not  one  of  the  Superior  Courts  at  fVesi^ 
minster  within  the  meaning  of  the  1  &  2  Vict.  <:.  110. 5.  IS. 
and  they  submitted,  that,  whatever  inference  might  be 
drawn  to  the  contrary  from  the  second  section  of  the 
statute,  was  not  sufficient  to  supply  the  want  of  an 
express  grant  of  the  jurisdiction  in  the  first 

IThe  Lord  Chancellor. 

I  do  not  see  how  the  provision  of  the  second  section 
is  to  be  explained  according  to  the  Respondent's  con- 
struction of  the  first.  It  is  not  safe  always  to  rely  on 
one's  general  impressions,  but  it  is  certainly  quite  a  new- 
proposition  to  me,  that  this  Court  has  not  jurisdiction 
to  make  orders  under  the  statute.] 

Mr. 

(a)  U  Ves.  263.  (e)  5  Sim.  156. 

(b)  lb.  53.  (g)  3  MyL  ij  A'.  451. 
(e)  I  S.  4-  5'^411.  (A)  4  Mt/l.  *  Cr.  431. 
Id)  lb.  537. 
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Mr.  Parker^  in  reply,  referred  to  Ptmnall  v.  King  (a), 
and  the  other  cases  collected  in  the  note  to  In  re  Joseph 
and  Webster  {b)j  and  the  observations  of  Lord  Eldon  in  v. 

Gmnnett  v.  Bannister,  as  shewing  that,  if  the  question  Swinnerton. 
had  never  been  decided  on  argument,  the  Court  had 
always  recognized  the  jurisdiction  and  acted  accord- 
ingly. 

t 


The  Lord  Chancellor.  ^^^  ®- 

•  I  have  read  this  bill  for  the  purpose  of  seeing  whether 
there  was  any  charge  in  it  which  would  save  it  from  the 
question  of  jurisdiction. 

The  bill  states  the  dispute  between  the  parties,  and  that 
there  had  been  a  reference  to  arbitration  and  an  award ; 
and  it  alleges  certain  objections  to  the  award  as  not  finalf 
not  mutual,  &c.,  and  prays  an  injunction  to  restrain  the 
Defendant  from  making  the  submission  an  order  of  the 
Court  It,  therefore,  raises  the  question 'whether  the 
cose  is  within  the  statute,  and  whether  this  Court  has 
jurisdiction  to  interfere  in  this  form.  I  am  sorry  not 
to  have  a  more  accurate  note  of  the  Vice  Chancellor's 
judgment;  but  from  the  note  with  which  I  have  been 
furnished,  I  collect  that  he  proceeded  on  this, — that  the 
reference  had  not  been  made  an  order  of  Court  at  the 
time  when  the  litigation  commenced,  and  when  the  de- 
murrer brought  the  matter  beforcrhim. 

If  that  be  the  ground  of  his  Honour's  judgment^  it 
reduces  the  question  to  a  very  narrow  compass,  viz. 
whether  the  cases  of  Davis  v.  Getty,  Dawson  v.  Sadler^ 

and 

(«)  6  Vci.  10.  Qi)  1  2?.<J-  Mif.  496.    , 
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1 846.       and  NiehoUs  v.  Boe^  as  decided  by  Lord  Brougham  on 
appeal)  are  to  be  considered  as  the  law  of  the  Coart^  or 
whether  the  opinion  of  the  Vice  Chancellor  expressed 
SwwNBRToif.  j^  ifichMs  V.  Boe  was  correct,  that  the  jurisdiction 

was  not  ousted  by  the  statute,  where  the  reference  had 
not  been  made  an  order  of  Court  before  bill  filed. 

It  is  not  necessary  for  me  to  enter  into  the  soundness 
of  the  doctrine  one  way  or  the  other :  for  it  is  sufficient 
that  the  rule  recognised  in  the  cases  to  which  I  have 
referred  has  been  the  established  doctrine  of  the  Court 
for  a  considerable  length  of  time,  and  that  it  has  recently 
been  affirmed  on  appeal  in  NichoUs  v.  Boe^  when  the* 
question  was  distinctly  brought  before  it  in  consequence 
of  the  expression  of  a  contrary  opinion  by  the  Vice 
Chancellor.  It  is  not  to  be  expected  that  in  a  ques- 
tion of  this  kind  upon  a  statute,  the  Court  should  go 
back  again  from  the  construction  which  has  pre- 
vailed in  this  branch  of  it  for  so  many  years.  But 
I  have  no  disposition  whatever  to  shake  the  authority 
of  those  cases,  or  to  interfere  with  the  doctrine  which 
I  find  existing;  and,  therefore,  so  far  as  regards  the 
ground  on  which  the  Vice  Chancellor  seems  to  have 
proceeded,  I  think  that  NichoUs  v.  Boe  ought  to  have 
been  the  guide  of  his  decision,  and  that  the  opinion  he 
has  expressed  upon  that  point  is  erroneous. 

But  another  ground  is  now  suggested,  and  it  is  said, 
that  the  Court  of  Chancery  is  not  one  of  the  courts 
upon  which  the  summary  jurisdiction  given  by  the  first 
section  of  the  9  &  10  ^.  3.  c.  15.  is  conferred,  under 
the  title  of  ^^  Courts  of  Record."  And  it  certainly  does 
appear  that  it  has  been  a  matter  of  some  doubt,  though 
I  cannot  say  I  was  aware  that  it  was  one  on  which  doubt 
could  be  entertained.    But  after  the  cases  of  Joseph  and 

Webstetj 


SWINNBBTON. 
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WAsUr  (a),  and  Pcnmall  y.  King  {b\  where  Lord  Udm        1846. 
actually  ordered,  after  the  pablication  of  the  award,  that     ^^^^ 
the  sabmission  should  be  made  an  order  of  this  Court,  v, 

it  can  no  longer  be  questioned  that  this  Court  is  within 
the  provisions  of  the  statute.  And  I  think  the  second 
section  of  the  statute  shews  it  also. 

A  third  point  was,  that,  supposing  the  case  to  be 
withm  the  statute,  there  was  no  reason  why  the  juris- 
diction to  set  aside  the  award  should  not  be  exercised 
in  this  form,  by  bill:  but  it  appears  to  me  that  the 
jurisdiction  by  billis  excluded  by  the  statute;  for  it  was 
evidently  intended,  if  it  is  not  done  in  express  terms,  to 
exclude  any  jurisdiction  to  interfere  with  the  enforce- 
ment of  an  award,  but  that  which  is  specially  provided 
by  the  statute. 

Being  therefore  of  opinion  that  the  case  is  within  the 
statute,  and  that,  that  being  so,  the  jurisdiction  by  bill 
is  excluded,  I  think  that  this  demurrer  ought  to  have 
been  allowed,  and  that  the  decision  of  the  Vice  Chan- 
cellor must  be  reversed. 

(a)  \R.ifM.  496.  (h)  6  F^r.  10. 
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Nov.  3.  In  the  Matter  of  CATHERINE  ROBSON  and 

ISABELLA  AINSLIE. 

ChLidbr  IVf^'  ^^Sr£y  applied  upon  a  Petition  of  Right,  on 
will  not  make  •^***-  which  the  Royal  indorsement  of  "  Let  right  be 
eommiSon'*  done"  had  been  made,  that  a  commission  might  issue 
upon  a  Peti-     to  enquire  into  the  allegations  of  the  petition. 

without  notice 

^  the  Attor-        In  answer  to  an  enquiry  by  the  Lord  Chancellor, 

whether  the  Attorney-General  had  had  notice  of  the  ap- 
plication, Mr.  Anstey  stated  that  he  had  not,  as  it  was 
considered,  since  his  Lordship's  decision  {a)  in  the  cases 
of  the  Baron  de  Bode  and  of  Lord  Canterbury^  that  the 
commission  being  a  matter  of  right,  the  granting  it  was 
of  course,  and  that  the  application,  therefore,  did  not 
require  notice. 

JTie  Lord  Chancellor. 

If  you  can  get  the  writ  without  commg  to  the  Court, 
I  shall  not  interfere  with  you ;  but,  if  you  come  here  for 
it,  I  shall  make  no  order  without  notice  to  the  Attorney- 
General. 


Notice  was  accordingly  given  to  the  Attorney-General, 
and  upon  his  appearing  on  a  subsequent  day,  and  offer- 
ing no  opposition  to  the  motion,  the  order  was  made. 

(a)  See  the  next  case. 
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1840. 


In  the  Matter  of  BARON  DE  BODE. 
In  the  Matter  of  Viscount  CANTERBURY.  ^^^  ^^^ 

A  PPLICATIONS  similar  to  that  in  the  last  case  The  first  step 

•^*-  were  made  in  these  cases  in  the  years  1839  and  *"  P''oceedingg 

^  upon  a  Peti- 

1840.   Both  were  disposed  of  together,  on  the  XSikaJviy  tion  of  Right 
1840,  when  the  following  judgment  (a)  was  delivered  on  Rjj^J'aul^dowe 
the  case  of  the  Baron  de  Bode,  which  stood  first  in  the  ment  has  been 

made  is,  to 
P*P^^'  ascertain  the 

facts  on  which 

Tke  Lord  Chancellor.  tioner's  claim 

,  is  founded : 

Th'is  case  comes  before  me  upon  a  Petition  of  Right,  and  a  com- 

with  the  usual  indorsement  by  the  Queen,  "  Let  right  Sirt  puroose 
be  done;  '*  and  it,  is  an  application  on  the  part  of  the  is  of  course, ' 
petitioner,  that  what  is  alleged  to  be  the  usual  course  torney-Gene-' 
may  be  taken,  and  that  a  commission  may  issue.     It  ^^  ^  willing 
was  opposed  by  the  Attorney-General,  who  contended,  facts  as  al- 

tbat  in  that  stase  of  the  case  it  was  competent  to  raise  ^®§®^»  ^^  *® 

.  1  1.  r  1  take  issue 

before  me  objections  to  the  relief  prayed  by  the  peti-  upon  them  by 

tion,  or,  I  should  say,  to  the  case  stated  upon  the  pe-  "®™**"'c''»  . 

tition,  the  object  of  the  petition  being  rather  for  liberty 

to  go  on  with  the  proceedings  than  for  any  specific 

relief  to  be  administered  by  this  Court. 

m 

In  support  of  that  proposition,  although  I  have  had 

the  benefit  of  two  arguments,  one  upon  this  petition, 

and  the  other  on  Lord  Canterbury*s^  no  case  has  been 

cited  in  which  the  Court  has  adjudicated  on  or  enquired 

into 

(a)  Thisjudgment  having  been  has  been  prepared  with  the  as- 
delivered  before  the  present  He-  sistance  of  the  short-hand  writer's 
porter  entered  upon  his  duties  note,  for  which  the  Reporter  is 
io  that  capacity,  the  report  of  it  indebted  to  Mr.  Anttey, 

G  3 
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1840.       into  the  merits  of  the  case  stated  upon  the  petition.  The 

^"^^^^^    exercise  of  such  a  jurisdiction,  if  any  such  existed,  would 

Baron  db    obviously  be  attended  with  great  difficulty,  and  liable  to 

^''^'       serious  objection.     There  is,  in  fact,  nothing  before  me 

V1SC9UNT     but  the  petition  of  the  party,  praying  for  liber^  to 

'  interplead  with   the  Attorney-General,  and  to  adopt 

those  proceedings  which,  according  to  the  course  which 

has  been  followed  in  other  cases,  are  necessary  to  be 

pursued,  in  order  to  bring  the  question  to  an  issue 

between  the  party  claiming  and  the  Crown.    If  I  were, 

on  the  discussion  of  the  merits,  to  form  an  opinion  in 

favour  of  the  petitioner's  claim,  it  is  not  very  obvious 

how  a  remedy  is  to  be  applied  for  that  which,  in  such 

a  case,   the  petitioner  would  have  ''established  as  his 

grievance.     If,  on  the  other  hand,  I  were  to  form  an 

opinion  against  the  claim,  I  apprehend  it  is  quite  certain, 

that  the  petitioner  would  have  no  means  of  questioning 

the  propriety  of  that  decision  elsewhere,  because  there 

would  be  no  record. 

It  would,  therefore,  be  doing  any  thing  rather  than 
that  which  the  Crown  by  its  indorsement  on  the  peti- 
tion has  directed  to  be  done :  it  would  not  be  ^^  doing 
right ; "  for,  although  the  adjudication  upon  the  merits 
might  be  correct,  it  would  be  precluding  the  party  from 
that  which  is  the  right  of  the  subject,  to  have  such  claims 
as  he  thinks  proper  to  make,  asserted  in  due  course  of 
litigation,  with  the  means  of  ultimate  appeal  in  case  the 
judgment  be  not  satisfactory. 

In  the  absence  of  any  case,  or  any  authority  in  sup- 
port of  the  argument  of  the  Attorney-General,  I  thought 
it  expedient  to  direct  that  a  search  be  made  in  the  re- 
cords of  the  Petty  Bag  Office,  in  order  to  see  whether 
any  record  remained  in  that  Office  of  Petitions  of  Right. 
Because  if  the  Chancellor,  to  whom  the  petition  is  sent 

by 
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by  the  Crown,  had  in  former  times  exercised  any  juris*        1840. 
diction,  or  expressed  any  opinion,  on  the  merits  of  the     ^T"^^""^^ 
case,  those  proceedings  would  certainly  be  found  in  the     Baron  db 
Pet^  Bag  Office,  if  his  judgment  bad  been  against  the        ^^'* 
claim  of  the  petition.     In  the  event  of  his  opinion  being     Viscount 
in  favour  of  the  claim  of  the  petition,  the  case,  no  *^^''*"*"^»^- 
doubt,  would  have  taken  the  ordinary  course,  and  found 
its  way  to  a  Court  of  Law:  but  if  the  judgment  had 
been  against  the  claim  of  the  petitioner,  it  would  have 
stopped  in  the  Petty  Bag  Office. 

On  that  search  being  made,  no  record  has  been  found 
of  any  sach  proceedings :  from  whence  it  seems  necessa* 
nly  to  be  inferred  that  the  proceedings,  passing  through 
this  Court,  have  in  all  instances  been  forwarded  to  a 
Court  of  Law,  for  the  purpose  of  adjudication  on  the 
rights  of  the  parties. . 

Now  it  is  supposed,  and  there  seems  very  good  reason 
for  the  supposition,  that  this  proceeding  by  Petition  of 
Right  was  adopted  on  account  of  the  inconsistency  which 
there  would  be  in  having  a  suit  instituted  against  the 
Crown  by  the  Crown's  own  writ,  and  the  obvious  im- 
propriety of  having  the  Crown  brought  into  litigation 
with  the  sabject  without  its  own  inuMdiate  consent. 

Assuming  that  to  be  the  origin  of  the  proceedings, 
one  would  naturally  suppose,  that  on  this  petition  com- 
ing to  the  Court  of  Chancery  with  the  consent  of  the 
Crown  indorsed,  it  has  been  viewed  by  this  Court  in 
the  nature  of  an  application  for  an  original  writ.  If 
that  be  so^  then  this  Court  ought  to  deal  with  it  as  it 
does  with  applications  for  original  writs ;  and  I  find  that 
in  Brock^s  Abridgemenij  tit  Petition^  pi.  S4.,  the  Petition 
of  Right  is  viewed  precisely  in  that  light. 

G  4  Havini^, 
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1840.  Havings  then,  to  consider  this  case  in  the  absence  of 

-^"^^^-^     any  authority  in  support  of  the  argument  of  the  At- 
Baron  de      torney-General,  and  finding  that  there  is  no  record  left 
Li^re         ^^  ^^^^  Court  of  proceedings  of  this  nature,  I  have  now 
VisoouMT      to  enquire  into  some  of  the  authorities  which  are  to  be 
found  in  the  books  on  the  other  side  of  the  question  » 
and   it  is  very  satisfactory  to  observe   that   these   au- 
thoritiesi  which  are   all  of  ancient  date  (for  the  pro- 
ceeding is  very  unusual   in   modern  times),  seem   to 
confirm  the  view  which  I  had  taken,  namely,  that  in 
the  present  state  of  the  proceedings,  I  as  Chancellor 
bad  no  jurisdiction  to  investigate  the  merits  of  the  case. 

In  StawtfortTs  Pleas  of  the  Crcnxm^  fo.  72.,  c.  22,^ 
this  is  stated :  —  *^  After  the  petition  is  indorsed,  it 
shall  be  delivered  to  the  Chancellor  of  England,  and 
then  shall  there  be  a  commission  awarded  out  of  the 
Chancery  to  find  the  right  or  title  of  him  that  suelh  the 
petition ;  which  being  found  by  inquest,  then  he  may 
interplead  with  the  King,  and  not  before."  Now  that 
is  a  very  distinct  authority  that  there  is  no  record,  no 
suit,  nothing  but  that  which  stands  in  the  place  .of  the 
writ,  until  there  be  a  finding  by  inquisition  in  favour  of 
the  party  suing,  or,  which  comes  to  the  same  thing, 
until  the  Attorney-General,  on  the  part  of  the  Crown, 
not  asking  that  an  investigation  should  take  place,  con- 
fesses the  facts  as  stated  on  the  petition. 

In  the  same  book,  fo.  73.,  c.  22.,  this  is  stated:  — 
'^  In  every  petition,  whether  it  be  sued  in  the  parlia- 
ment or  elsewhere,  writs  of  search  shall  be  awarded  to 
search  the  King's  title  'ere  the  party  shall  interplead 
with  the  King." 

According  to  this  authority,  before  a  party  can  inter- 
plead with  the  King,  there  ought  to  be,  not  only  a  com- 
mission 
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mission  to  enquire  into  the  title  of  the  party,  but  also  a  1840. 

writ  of  search  to  ascertain  the  title  of  the  King ;  whereas,  ^•^'"V*^^ 

^  In  Tc 

the  argument  on  the  part  of  the  Attorney-General  in  Barox  de 

this  case  is,  that  the  party  is  to  interplead  with  the  King  -Bode. 

not  pnly  before  there  is  a  writ  of  search,  but  before  Viscount 
any  commission  has  issued. 


Canterbury. 


It  is  on  the  same  principle  that  Blackstojie^  Sd  vol. 
p.  256.,  states  the  course  of  proceeding,  —  "  That  upon 
the  answer,  *  Let  right  be  done,'  a  commission  shall 
issue  to  enquire  of  the  truth  of  the  suggestion,  after  the 
return  of  which,  the  King's  Attorney  is  at  liberty  to 
plead  in  bar,  and  the  merits  shall  be  determined  on 
issue  or  demurrer,  as  in  a  suit  between  subject  and 
subject.'* 

[His  Lordship  then  referred  to  Lord  Somers'  argu- 
ment in  the  fiflw^^/V  Case,  H  Slaie  Trials^  59.;  Brookes 
Abr,y  tit.  Petition^  pi.  26. ;  and  Viner's  Abr.  tit.  P;r- 
rogathTf  Q.  IS.  S.  as  authorities  to  the  same  eflfiect.] 

0 

From  all  these  authorities  it  appears  that  in  the 
present  stage  of  this  case,  that  is,  on  the  bringing  into 
Chancery  of  the  petition  with  the  Royal  indorsement, 
"  Let  right  be  done,"  there  is  no  suit  or  proceeding 
upon  which  any  judgment  can  be  given  until  the  com- 
mission be  returned  and  found  for  the  petitioner,  or 
the  facts  stated  by  him  be  admitted  by  the  Attorney- 
General.  Until  this  take  place  he  has  no  locus  standi 
as  against  the  Crown.  ' 

I  am,  therefore,  of  opinion  that  the  whole  duty  I 
have  to  perform,  in  the  present  stage  of  the  case,  is  to 
permit  the  party  to  pursue  the  usual  course  for  the 
purpose  of  prosecuting  his  suit ;  and  as   I  am  not  at 

liberty 
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1840. 


In  re 
Baron  db 

BODB. 

In  re 

Viscount 


liberty  to  adjudicate  upon  the  meritss  I  wholly  abstain 
from  expressing  any  opinion  upon  them. 

The  other  case,  of  Lord  Canterbwyy  is  precisely  the 
same  in  point  of  principle,  and  therefore  of  course  the 


^  '  same  order  must  be  made. 


Commissions  were  ordered  to  issue  in  both  cases,  but 
that  in  the  first  only  was  executed,  it  having  been 
arranged  in  the  second  that  the  petition  should  be 
amended  in  such  a  manner  as  to  enable  the  Attorney- 
General  to  admit  its  allegations  and  demur.  See 
1  Phill.  506. 
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1846. 


KIDD  V.  NORTH.  •'^t^  ««• 

Uec.  5, 

rilHE  question  in  this  case  was,  whether  a  legacy  of  A  legacy  given 

■*"  500/.  given  by  an  incomplete  testamentary  paper,  ^{J^  incom- 

piece  lescft" 
which  had  been  admitted  to  probate  with  a  will  and  mentaiy  paper 

three  codicils  of  prior  date,  was  in  addition  to  or  sub-  gljJftii^ti^  " 
stitotion  for  legacies  of  larger  amount  given  by  those  for  two  lega- 

ainount  given 
to  the  same 

The  wQl,  which  was  dated  the  19th  of  Mh/  18S0,  p^ouItiU 
oommeDced  as  follows:  —  "This  is  the  last  will  and  and  codicil, 
testament  of  me,  John  Kidd  of  Liverpool,  in  the  county  piete  testa. 
olLoncaster:  First,  I  direct  the  payment  of  all  my  just  ^*^^?*P^* 
debts,  my  funeral  and  testamentary  expenses,  and  the  ihel^t  January 
charges  of  the  probate  of  this  my  will,  out  of  my  personal  jiJft^^"'^ 
estate,  which  I  confidently  hope  will  be  much  more  than  dence  of  an 
sufficient  for  that  purpose :  then  I  give  and  bequeath  to  j^^^  w  en- 
my  son  WUUam  Kidd  the  sum  of  202.,  to  be  paid  to  ^J.  °ew  dis- 
him  within  one  month  next  after  my  decease,  whose  forthat'pur- 
receipt,  notwithstanding  he  may  not  have  attained  his  JJ^ia* h^° 
iige  of  twenty-one  years,  shall  be  a  good  discharge  to  been  done  by 
my  executors  hereinafter  mentioned:  I  give  and   be-  completewill 
qaeath  unto  James  L/me  of  Liverpool  aforesaid,  so-  the  Court  will 
licitor,  and  WiUiam  Simpson  of  the  same  place,  at  pre-  te^^ 
sent  under  articles  to  me  as  an  attorney,  the  sum  of  position  as  hr 

...  .  -I  ,  .      as  It  goes,  in 

5001.  m  trust,  to  pay  to  my  said  son  50/.  every  six  substitution 

months,  until  he  has  received  the  said  sum  of  500/.,  the  for/he  former, 
^  '  but  will  treat 

first  payment  to  commence  and  be  made  at  the  end  of  the  former 

nx months  after  my  decease.    I  give  and  bequeath  unto  ative^wT^as 
the  said  William  Simpson  all  my  law  books,  office  desks,  ^o  substituted 
stools,  and  iron  book  cases,  except  the  large  iron  chest  pi^dded^hi  Us 
which  runs  upon  wheels,  which  I  direct  my  trustees  and  P^^<^ 
executors  to  keep  for  the  safe  custody  of  my  various 

title- 
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title-deeds,  until  the  whole  of  my  real,  copyhold,  and 
leasehold  estates  are  sold  and  disposed  of;  and,  after 
the  same  shall  be  so  sold  and  disposed  of,  I  give  and 
bequeath  the  same  iron  chest,  v«ith  the  two  keys  there- 
unto belonging,  unto  the  said  James  Lorce :  I  give  and 
bequeath  to  the  said  James  Lowe  and  William  Simpson 
the  sum  of  100/.  each  to  be  retained  by  them  at  the  end 
of  six  calendar  months  next  after  my  decease :  I  give 
and  bequeath  unto  John  Shais)  Leigh  my  gold  watch, 
gold  chain,  and  the  gold  seals  appended  thereto,  and  the 
gold  kpy,  in  trust,  for  such  of  his  sons  who  shall  first 
attain  the  age  of  fourteen  years,  then  to  be  delivered  to 
him :  I  also  give  and  bequeath  unto  such  female  servants 
who  may  be  in  my  service  at  the  time  of  my  decease,  the 
sum  of  BL  a  piece  for  mourning." 


The  testator  then  devised  and  bequeathed  all  his  real 
and  personal  estates,  not  thereinbefore  disposed  of, — "  in 
which  personal  estate,"  he  said,  "  I  do  hereby  expressly 
include  all  the  property  bequeathed  to  mc  by  my  late 
brother  William  Kidd^  and   I  do  hereby  declare  that 
the  reason  why  I  have  mentioned  this  circumstance  is, 
because  it  has  been  erroneously  and  impertinently  re- 
ported thnt  I  have  no  power  to  dispose  thereof;"  —  to 
his  friends  the  said  James  Lats)e  and  William  Simpsofi^ 
their  heirs,   executors,  &c.,  in  trust,   to  convert   the 
whole  into  money,  and  to  invest  the  proceeds  in  manner 
therein  mentioned,  and  to  stand  possessed  thereof,  and 
of  the  securities  in  which  the  same  should  be,  from 
time  to  time  invested  upon  certain  trusts  therein  men- 
tioned for  Elizabeth  Kidd  and  Maria  Kidd,  whom  he  de- 
scribed as  the  widows  of  his  two  relatives  William  Kidd 
and  Thomas  Kidd,  and  their  respective  children.     The 
will  then  contained  the  usual  devise  of  estates  vested  in 
the  testator  as   mortgagee  or  trustee,  and   the  usual 
power  to  appoint  new  trustees  and  clause  of  indemnity, 

and 
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and  concluded  with  the  appointment  of  James  hottxie  and        1846. 
JViBiam  Simpson  as  executors. 

The  first  codicil,  which  bore  date  the  6th  February 
1832,  was  as  follows :  — ''  This  is  a  codicil  to,  and  to  be 
taken  as  part  of,  the  last  will  and  testament  of  me  &c., 
bearing  date  the  19th  July  18S0,  whereas,  I  have  by  my 
said  will  devised  and  bequeathed  all  my  real  and  per- 
sonal estates  unto   James  Lowe  and  William  Simpson^ 
their  heirs,  &c.,  on  the  trusts  therein  mentioned  ;  now  I 
do  hereby  give  and  bequeath  to  Bridget  Bibby  of  &c., 
in  consideration  of  her  faithful  services  to  my  late  aunt 
and  myself,  the  sum  of  2000/.,  which  I  hereby  direct 
mj  executors  to  pay  to  her  within  six  months  after  my 
decease,  and  to  pay  the  duty  imposed  upon  legacies  out 
of  the  residue  of  my   estate   and    effects,   and   I   do 
hereby  confirm  my  said  will." 

The  second  codicil,  which  bore  date  the  10th  No^ 
xmber  1852,  and  commenced  with  the  same  introductory 
words  as  the  first,  merely  revoked  the  legacy  given  by 
the  will  to  WiUiam  Simpson  and  the  appointment  of  him 
as  one  of  the  executors. 

By  tlie  third  codicil,  which  bore  date  the  10th  March 
1831,  and  had  the  same  introductory  words,  after  re- 
citing from  the  will  the  bequest  of  200/.  to  L&we  and 
Simpson  in  trust  foi  his  son  WiUiam^  and  the  general 
residuary  devise  and  bequest  to  the  same  parties  in 
trust,  and  the  appointment  of  them  as  executors,  and 
further  reciting  the  death  of  James  Lowey  and  that 
William  Simpson  had  not  conducted  himself  to  his  (the 
testator's)  satisfaction,  the  testator  revoked  all  the  gifts 
&c.,  in  his  will  contained,  to  William  Simpson  as  trustee 
and  the  appointment  of  him  as  executor;  and  devised 
and  bequeathed  all  his  real  estates  and  all  his  personal 

estate, 
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1846.  estate^  not  given  or  bequeathed  by  his  will»  to  his 
friends  Join  North  and  Ambrose  Lace,  their  heirs,  &c«9 
on  the  trusts  in  the  will  contained,  with  all  the  powers 
authorities  and  indemnities  which  would  have  vested 
in  the  said  I/noe  and  Simpson,  in  case  they  had  been 
living  at  his  death,  and  this  codicil  had  not  been  made; 
and  in  every  other  respect  he  confirmed  his  will,  and 
gave  to  John  North  and  Ambrose  Lace  200L  each,  for 
their  trouble  as  executors. 

The  will  and  all  the  codicils,  except  the  first,  were 
signed  and  duly  attested  by  three  witnesses ;  the  first 
codicil  was  signed,  but  not  attested. 

The  unfinished  testamentary  paper  which  had  neither 
date,  signature,  nor  attestation,  was  in  these  words :  — • 
''  This  is  the  last  will  and  testament  of  me  John  Kidd^ 
late  of  Liverpool^  but  now  of  Boby  in  the  county  of 
Lancaster,  gentleman,  as  follows :  —  First,  I  direct  the 
payment  of  all  my  just  debts,  and  particularly  any  I 
may  owe  to  my  servants  who  may  be  living  with  me  at 
the  time  of  my  decease,  my  funeral  and  testamentary- 
expenses,  and  the  charges  of  the  probate  of  this  my  will^ 
out  of  my  personal  estate,  which  I  confidently  hope  will 
be  much  more  than  sufficient  for  that  purpose;  then  I 
give  and  bequeath  unto  my  son  William  Kidd  the  sum 
of  192.  195.  to  be  paid  to  him  within  ten  days  after  my 
decease :  I  also  give  and  bequeath  unto  Bridget  Bibby, 
my  present  servant,  if  she  shall  be  in  my  service  at  the 
time  of  my  decease,  the  sum  of  500/.,  and  to  my  servant 
Joseph  Batcliffe^  if  he  shall  be  in  my  service  at  the  time 
of  my  decease,  the  sum  of  500/.,  to  be  paid  to  each  of 
them  at  the  end  of  nine  calendar  months  next  after  my 
decease,  free  and  clear  fi*om  any  duty  now  or  hereafter 
to  be  imposed  upon  legacies,  which  duty  I  direct  and 
authorbe  my  executors  hereinafter  named,  to  pay  out 
of  my  personal  estate:    I  give  and  bequeath  unto  my 

friends 


North. 
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fneDds  Ambrose  Lace  and  my  partner  William  EatoUi        1 846. 
bodi  of  Liverpool  aforesaid,  gentlemen,  the  sum  of  SOO/.     ^*^^'"^^ 
each ;  and  to  the  said  William  Eaton,  ail  my  law  books,  v. 

office  desks  and  stools,  and  iron  book  cases  and  the  keys 
thereto  respectively  belonging,  and  direct  them  to  pay 
the  Ii^acy  daty  on  such  lq;acies  out  of  my  personal 
estate:  I  also  give  and  bequeath  unto  [  |]  my  gold 
watch  with  the  gold  chain,  seals  and  key  appendant 
thereto^  to  be  delivered  to  him  free  firom  legacy  duty  . 
I  also  give  and  bequeath  unto  such  of  my  friends  whom 
I  shall  name  to  attend  my  funeral,  and  who  shall  attend 
the  saroe^  the  sum  of  19/.  195;  each  for  mourning;  and 
as  to  all  my  lands,  tenements,  hereditaments,  whether 
real,  copyhold,  or  leasehold,  or  of  whatsoever  or  nature 
the  same  may  be,  and  also  as  to  all  the  residue  of  my 
personal  estate  and  effects,  of  what  nature  or  kind 
soever  and  wheresoever  the  same  may  be,  over  which  I 
have,  or  at  the  time  of  my  decease  may  have,  a  control- 
ling power,  and  also  such  term,  estate,  and  interest  as  I 
may  have  in  any  leasehold  estate  at  the  time  of  my 
decease  (and  I  do  hereby  declare  that,  in  the  bequest  of 
the  residue  of  my  personal  estate,  I  mean  to  include 
whatever  property  I  became  possessed  of  under  the  will 
of  my  late  brother  William  ;  and  I  have  thought  it  ne- 
cessary to  make  this  declaration  on  account  of  a  certain 
person  having  very  impertinently  and  frequently  re- 
ported that  I  have  no  power  to  dispose  thereof)  unto  my 
friends  the  said  Ambrose  hace  and  William  Eaton,  their 
heirs,  administrators,  and  assigns,  according  to  the 
nature  and  quality  thereof  respectively,  upon  trust,  that 
they  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators  or  assigns  of  such  survivor,  shall  and  do 
stand  seized  and  possessed  thereof,  and  of  every  part 
hereof,  to,  for,  and  upon  the  several  uses,  trusts,  ends, 
interests,  and  purposes  hereinafter  mentioned,  expressed 
and  declared  of  and  concerning  the  same;  that  is  to  say  • .  • 
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1846.  Bridget  Bibby  remained  in  the  service  of  the  testator 

until  his  death,  which  happened  in  March  18^.   /c^SS^ 

The  bill  was  filed  by  the  residuary  legatees  named 
in  the  will,  against  the  trustees  and  the  particular  le- 
gatees under  the  several  instruments,  for  the  administra- 
tion  of  the  estate. 

^  The  question  came  before   the  Vice  Chancellor   of 

****'  England  upon  exceptions  taken  to  the  Master's  Report 
under  the  decree  ;  when  his  Honour  held,  overruling  the 
exceptions,  that  the  legacy  of  nineteen  guineas,  given  by 
the  incomplete  instrument  to  the  testator's  son  fViUiam, 
was  a  substitution  for  the  legacy  of  20/.  given  to  him 
by  the  will,  and  that  the  legacy  of  500/.  given  by  the 
same  instrument  to  Bridget  Bibln/t  was  a  substitution 
for  the  legacy  of  5/.  given  to  her  by  the  will,  and  for 
the  legacy  of  2000/.  given  to  her  by  the  second  codicil. 

This  was  an  appeal  by  Bridget  Bibby  from  that  deci- 
sion. 

Mr.  J.  Parker  and  Mr.  Freeling^  for  the  Appellant, 
relied  upon  the  difference  in  the  amounts  of,  and  the 
motives  for,  the  two  gifts  of  2000/. and  500/.,  the  one  being 
absolute  and  apparently  regarded  as  a  remuneration  for 
past  services ;  the  other  contingent  on  the  legatee's  re- 
maining in  the  testator's  service  until  his  death.  They 
also  insisted  on  the  danger  of  treating  a  legacy  given  by 
an  incomplete  instrument  as  a  substitution  for  a  legacy 
of  larger  amount  in  a  prior  perfect  will,  on  account  of 
the  possibility  that  if  the  testator  had  completed  the  in- 
strument, he  might  in  a  subsequent  part  of  it,  have 
made  some  further  disposition  in  favour  of  the  legatee. 

Mr.  Bacon  and  Mr.  Tillotson  for  the  Respondents, 
the  residuary  legatees. 

Mr. 
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Mr.  Hoffman  for  the  trustees.  1846. 

The  following  cases  were  cited. 

Hemrning  v.  Gurrey  (a),  Heming  v.  Cbdterbuck  {b\  SL 
AlbafCs  ^i.Beauclerk  (c),  AUomey-'General  v.  Harley{d)^ 
Jackson  v.  Jackson  {e)j  RusseU  v.  Dixon  {g\  Suisse  v. 
Lord  Lonother  (A),  Fraser  v.  Byng  (i),  Walsh  v.  Giirf- 


The  Lord  Chancellor.  JOfc.  5. 

When  the  testamentary  papers  of  which  probate  is 
granted  appear  to  give  several  legacies  to  the  same 
persons,  it  b  often  extremely  difficult  to  ascertain  what 
was  the  rpal  intention  of  the  testator ;  and  to  attain  that 
object  as  far  as  possible,  certain  rules  have  been  laid 
down  and  nice  distinctions  taken ;  but  such  rules  and 
distinctions  are  applicable  only  to  cases  in  which  there 
is  no  internal  evidence  of  intention ;  for  where  that  is  to 
be  found,  it  roust  prevail.  Such  is  the  preseat  c&se ; 
for  I  conceive  it  to  be  clear,  that  the  last  testamentary 
paper  was  intended  to  be  in  substitution  for  all  the 
others,  and  to  supersede  the  provisions  contained  in 
them.  It  is,  indeed,  incomplete ;  but  the  Ecclesiastical 
Court  having  granted  probate  of  it,  no  question  can  be 
nmde  as  to  its  being  testamentary,  and  operative  as  such 
sofiir  as-it  goes. 

It  is  reasonable  to  give  such  effect  to  the  incom- 
plete instrument,  if  it  contains  within  itself  evidence 

of 

(a)  2S.Sf  St.  311.  (g)  \  Con.  j-  Law,  284. 

(&)  1  BL  N.  S.  479.  (A)  2  Hare,  424. 

Ic)  2  Atk.  636.  (0  I'R.  *  M.  90. 

(rf)  4  Madd.  263.  (k)  13  Sim.  261,.  1  PhiU.  2^. 

(0  2  Cor,  35. 
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oF  an  intention  to  make  im  entirely  new  disposition^  and 
for  that  purpose  to  undo  all  that  bad  been  done  before  ; 
but  if  the  new  disposition  applies  only  to  part  of  the 
subject-matter,  the  instrument  being  upon  the  face  of  it 
incomplete,  and  not  applying  to  other  parts,  it  is  con- 
sistent mth  all  principle  to  give  effect  to  this  intention, 
so  far  as  it  is  expressed,  but  to  consider  the  first  dis- 
position as  operative,  so  fiur  as  no  substituted  disposition 
is  provided  in  its  place. 

Many  authorities,  to  which  I  propose  shortly  to  refer, 
establish  this  doctrine ;  but  the  first  matter  for  consider- 
ation b,  does  the  last  testamentary  paper  contain  within 
itself  evidence  of  an  intention  to  make  an  entirely  new 
disposition,  and  for  that  purpose  to  undo  all  that  had 
been  before  done?  It  appears  to  me  very  clear  that 
such  was  the  testator's  intention. 

,  The  first  testamentary  paper  is  described  as  his  last 
will  and  testament,  and  begins  by  directing  payment  of 
bis  debts,  and  makes  a  small  provision  for  his  sou.  By 
it  he  gave  nothing  to  the  Appellant,  except  as  she  might 
ansWer  the  description  of  a  female  servant  living  in  the 
testator's  service  at  the  time  of  his  death,  in  which 
capacity  she  might  have  been  entitled  to  5/«;  but  he 
gave  his  law  books  to  one  Simpson^  and  his  watch  and 
seals  to  one  Leigh^  and  disposed  of  his  real  and  personal 
estate  for  the  benefit  of  Hizabeth  and  Maty  Kidd  and 
their  children. 


.  The  second,  third,  and  fourth  testamentary  papers 
are  described  as  codicils,  and  directed  to  be  taken  as 
part  of  his  will,  and  in  the  second  and  fourth  he  in 
terms  confirms  his  will,  except  as  thereby  altered,  fiy 
the  second  of  these  he  gave  2000^  to  Bridget  Bibby 
for  her  faithful  services  to  her  late  aun(  and  to  himself. 

The 
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He  third  and  fourth  related  to  the  appointment  of  his        1646. 
ezecotois  and  trustees. 

The  last  testamentary  paper,  upon  which  the  question 
arises,  began,  as  did  the  first,  with  the  words  **  This  is 
the  last  will  and  testament  oF  me^"  and  again  directs 
psyment  of  all  his  debts.  He  gave  19L  I9s.  to  hb  s<ni, 
sod  to  Bridget  Bibbyy  if  she  shall  be  in  bb  service 
at  the  time  of  hb  death,  500£  To  Eaton  all  hb  law 
books,  and  hb  watch  to  ,  not  filling  up  the 

name,  and  all  hb  real  and  personal  estate  upon  trust  to 
sell  and  *<  to  hold  same  upon  the  trusts  hereinafter  men- 
tioned ;  that  is  to  say,''  —  and  there  it  stopped. 

Of  thb  paper  probate  has  been  granted.  It  must 
therefore  be  considered  as  testamentary,  and  an  efiectual 
declaration  of  the  testator's  intention ;  and  the  question 
is,  did  he  intend  thb  to  be  an  addition  to  hb  former 
testamentary  dispositions,  as  all  the  intermediate  papers 
were  declared  to  be,  or  did  he  intend  to  substitute  thb 
last  paper  for  all  the  former?  for  if  he  did,  then,  so  lar  as 
it  contains  a  declaration  of  his  intention,  it  is  to  be  con- 
sidered as  a  revocation  of  his  intention  as  before  de- 
cbred  as  to  the  particular  matters,  and  as  a  substitution 
of  the  new  disposition  in  its  place. 

As  to  the  direction  for  payment  of  his  debts,  and  the 
gift  of  hb  watch  and  law  books,  and  the  gift  of  the  re- 
sidue of  hb  real  and  personal  estate,  the  substitution  is 
beyond  all  doubt.  And  could  he  have  intended  that  the 
former  disposition  should  stand  only  as  to  the  legacy  of 
SOOOiL  to  Bridget  Bibby^  and  perhaps  some  other  small 
legacies  ?  If  so,  the  last  paper  could  not  have  been  his 
last  will  and  testament,  which  he  tells  us  he  intended  it 
should  be  considered.  In  Jackson  v.  Jackson  {a)  Mr.  Jus- 
tice 

(a)  2  Cox,  35. 

H  2 
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1846.        tice  Buller  thought  it  too  clear  for  argument,  that  when 
""^^f^y^     a  testamentary  paper,  incomplete  as  a  will,  appeared 
V.  on  the  face  of  it  to  be  intended  as  a  substitution  for  a 

former  complete  will,  the  legacies  given  by  the  latter 
paper  only  were  to  take  effect.  That  case  indeed  con- 
tains many  of  the  circumstances  of  the  present.  It  iSf 
as  to  the  facts,  the  case  most  in  point  with  the  present ; 
but  the  principle  is  recognized  in  many  others,  as  the 
AUomey^General  v.  Harley  (a),  Hemitig  v.  Clutterbuck 
in  the  House  of  Lords  (6),  and  Fraser  v.  Byng.  (c) 

So  far  as  this  question  depends  upon  the  latter  in* 
strument  being  incomplete,  it  cannot  arise  upon  any 
instrument  made  after  the  1st  of  January  18S8;  but 
whether  legacies  are  to  be  considered  as  additional  or 
substitutional,  questions  may  arise  upon  completed  in* 
struments. 

I  am  of  opinion  that  the  Vice-Chancellor's  judgment 
was  right,  and  that  the  appeal  must  be  dismissed  with 
costs. 


(a)  4  Madd.  263.  (c)  1  Rutt.  4*  My.  90. 

ih)  1  Bl.  N.  8.  479. 
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1846. 


CARMICHAEL  v.  CARMICHAEL.  iVar.7 

rriHIS  was  an  appeal  from  a  decree  of  the  Vice-  A  party  sued 
-*-  Chancellor  of  England^  pronounced  in  the  year  "  ®^^^ 
1894,  in  a  suit  for  the  administration  of  a  testator's  estate,  jointly  with 
The  persons  named  as  executors  having  all  renounced  exec^or 
probate,  the  testator's  widow  took  out  administration  stated  by  his 
with  the  will  annexed.   The  bill  was  filed  by  a  daughter  had,  before  the 

of  the  testator,  who  was  beneficially  interested  under  ***^^  ^"  ^^» 
1.        Ml  .1  1  /    1  .1        accounted  for 

his  will,   agamst   her  mother,   and  also  agamst  her  his  receipts 

brother  as  executor  de  son  iortj  the  bill  alleging  that  he  *"  h^^i^d^ 

had,  before  administration  was  granted  to  the  widow,  fendant  and 

and  without  authority,  collected  a  considerable  part  of  ^^  ^^^  ^ 

the  estate  in  Demerara^  in  respect  of  which  it  prayed  balance:  Held» 
^  •     ^  i_-  11         ^u  1  ^  that  such  set- 

an  account  against  him,  as  well  as  the  usual  account  element  would 
against  the  widow.  n®^  ^  ^?*"^ 

°  on  the  Plain- 

tiff who  was 

The  brother,  by  his  answer,  admitted  that,  being  in  J^J^Sin  S^ 
Demerara  at  the  time  of  the  testator's  death,  he  had  estate,  and 
collected  the  efiects  and  payed  the  debts  of  the  testator  Court^pdii8«l 
in  the  colony;  but  stated  that  he  had,  before  the  bill  to  insert  in  the 
was  filed,  accounted  for  his  receipts  and  payments  and  usual  direc- 

paid  over  the  balance  to  his  mother  as  administratrix :  tionastonot 
'^  disturbing 

and  he  submitted  that  he  was  not  accountable  to  the  settled  or 

pontiff.  H^SLts. 

Such  a  di- 

No  evidence  was  given,  at  the  hearing,  of  the  settled  pu^i"  only" 
account,  and  his  Honour  made  the  usual  decree  for  an  to  an  alleged 

settlement  of 
account  accounts 

between  Plain- 
tiff and  Defendant,  and  not  to. one  between  Co-defendants. 
An  executor  de  son  tori  is  subject  to  all  the  liabilities,  but  entitled  to  none  of  the 
priTileges,  of  an  ordinary  executor. 

H  S 
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1846.        account  against  both  the  Defendants,  with  liberty  to 

i,^^'*"*^^     the  Master  to  state  special  circumstances. 
Carhichael 

V. 

CABifficHABL.       After  the  decree  the  brother  died,  and  the  suit  was 

revived  against  his  personal  representative. 

The  Master,  in  proceeding  under  the  decree,  gave 
effect  to  the  settled  account,  and  accordingly  found  that 
nothing  was  due  from  the  brother's  estate;  but  exceptions 
taken  to  his  report  having  been  allowed,  on  the  ground 
that  he  had  no  authority  to  treat  the  account  as  settled^ 
the  personal  representative  of  the  brother  presented 
this  Petition  of  rehearing,  insisting  that  the  decree 
ought  to  have  contained  a  direction  to  the  Master,  in 
case  he  should  find  any  account  to  have  been  settled 
between  the  brother  and  the  administratrix,  not  to 
disturb  the  same,  but  with  liberty  to  the  Plaintiff  to 
surcharge  and  falsify. 

Mr.  Wood  and  Mr.  Campbell^  for  the  Appellant* 

The  administratrix,  being  the  legal  hand  to  receive 
the  balance,  was  competent  to  give  a  valid  discharge  for 
it,  and  to  settle  the  account  on  which  it  arose ;  and  con- 
sequently, if  the  Appellant  had  proved  the  settlement 
of  account  at  the  hearing,  he  would  have  been  entitled 
to  have  the  bill  dismbsed  as  against  him ;  but  that  the 
suggestion  in  the  answer,  though  unsupported  by  evi- 
dence^ is  sufficient,  according  td  the  ordinary  practice, 
to  entitle  him  to  the  enquiry  which  he  now  asks. 

[7%^  Lord  Cham[cellor. 

That  is  not  an  uncommon  practice,  where  the  ac-' 
count  is  alleged  to  have  been  settled  between  the  Plain- 
tiff and  Defendant ;  but  have  you  any  authority  for  it 
in  the  case  of  an  alleged  settlement  of  accoMnt  Jsetween 
Co-defendants  ?  I  want,  to  know,  too,  how  you  dis- 
tinguish 
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■ 

dngtush  this   case  from  one  in  which  there  are  two        J  846. 
executors,  and  one  dies,  and  his  representative  accounts  QAuuicuAEh 
for  his  receipts  with  the  survivor?     That  does  not  dis-  «. 

charge  him  from  liability  to  account,  in  a  suit  for  the  ^*"'**'"^*'* 
administration  of  the  estate:  and  the  authorities  shew 
that  an  executor  de  son  tort  cannot  say  he  is  8o»  as 
against  those  who  charge  him  as  executor.  He  has  all 
the  liabilities,  but  none  of  the  privileges,  that  belong  to 
that  character.] 

At  law,  an  executor  de  son  tort  is  discharged  if  he 
pays  over  what  he  has  received  to  the  rightful  ad- 
mmbtrator  before  action  brought ;  Padget  v.  Priest  (a), 
Curtis  V.  Vernon,  (i)  There  is  no  reason  why  there 
should  be  a  different  rule  in  this  Court  In  the  case 
put  by  your  Lordship  of  the  representative  of  a  de- 
ceased executor,  it  has  never,  we  believe,  been  decided 
that  a  settlement  of  accounts  between  him  and  the  sur- 
viving executor,  if  made  fairly  and  before  bill  filed, 
would  not  be  binding  upon  the  parties  beneficially  in- 
terested :  if  It  were  otherwise,  the  estate  of  a  deceased 
executor  could  never  be  discharged  without  a  suit, 
which  would  be  a  great  inconvenience.  In  this  case 
the  hardship  is  obvious,  of  calling  upon  the  Appellant 
to  account  over  again  to  the  Plaintiff  for  all  his  receipts 
iod  payments  in  Demerara^  after  he  has  settled  with 
theadmini$tratriX|  and  delivered  up  to  her  the  vouchers- 
for  bis  payments  before  any  suit  was  thought  of* 

Mr,  Bacon  and  Mr.  Chapman^  for  the  Plaintifl^  re* 
ferred  to  Oxenham  v.  Clapp  (c),  Webster  v.  Webster  (d)j 
and  Sharland  v.  MUdon.  (e) 


Mr. 


(fl)  2  T.  R.  97.  Id)  10  Vet.  93. 

(*)  3  T.  R.  587.  (e)  10  Jur.  171. 

Ic)  2  B.  ^  Ad.  300. 

H  4 
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Mr.  Wood  in  reply. 

Cabmichabl        xhg  Lonu  Chancellor. 

Carmichabl.        Jjj  ^jjjg  ^j^g  jj^g  decree  which  is  the  subject  of  appeal 

was  made  so  long  ago  as  the  year  1834.  The  bill  was 
filed  against  the  administratrix  and  a  son  of  the  testator, 
a  brother  of  the  Plaintiff,  and  who,  being  at  Demerara 
at  the  time  of  the  testator's  death,  collected  the  testator's 
property  there,  brought  it  to  this  country,  and  paid  it 
over  to  his  motlier,  who  was  then  the  legal  personal  re- 
presentative. It  seeks  an  account  not  only  against  the 
mother,  but  also  against  the  son,  as  having  acted  with* 
out  authority. 

It  appears  that  the  son  not  only  paid  over  the  amount 
of  the  property  in  bis  hands,  but  also  accounted  to  the 
personal  representative,  and  it  is  said  that  the  result  of 
that  account  is  binding  upon  all  persons  claiming  under 
the  testator's  will.  The  decree  took  no  notice  of  that 
settlement,  but  directed  the  ordinary  account  against 
the  son  as  being  responsible  to  the  Plaintiff.  The 
parties  proceeded  before  the  Master  under  that  decree, 
and,  until  the  time  when  this  appeal  was  presented, 
took  no  steps  for  the  purpose  of  altering  it ;  but  finding, 
on  exceptions  to  the  Master's  report,  that  the  Court 
considered  the  Master  as  not  justified  in  treating  the 
account  as  settled,  they  have  now  appealed  from  the 
decree,  and  ask  that  a  direction  may  be  introduced 
into  it  to  the  effect  that,  if  the  Master  shall  find  any 
account  to  have  been  settled  between  the  Defendants, 
he  is  not  to  disturb  it,  except  by  allowing  the  Plaintiff 
to  surcharge  and  falsify. 

Now,  in  the  first  place,  this  appears  to  me  to  pro- 
ceed  on  an  erroneous  view  of  the  practice  of  the  Court. 
It  is  quite  true,  that  where  the  accountability  of  the 

Defendant 


CASES  IN  CHANCERY.  105 

Defendant  to  the  Plaintiff  is  established,  and  a  settled        1846. 

or  stated  account  is  su£»?ested  by  the  answer,  it  is  the    ^^^^'^^'^ 

**°  -^  .       .        Carmichael 

practice  of  the  Court  to  introduce  such  a  direction  v. 

as  is  now  asked,  because  in  such  a  case  the  direc*  Carmichael. 
tion  does  not  go  to  the  root  of  the  accountability  of 
the  party;  but,  assuming  him  to  be  accountable,  it 
merely  enables  the  Master  in  a  certain  event  to  qualify 
the  mode  of  taking  the  account.  But  here,  the  ac- 
count is  alleged  to  have  been  settled  not  with  the 
Plaintiff  but  with  a  Co-defendant,  and  the  result  of 
iotrodncing  such  a  direction  in  a  case  of  that  descrip- 
tion would  be,  that  there  would  be  a  decree  directing 
accoants  against  two  Defendants,  and  at  the  same 
time  directing  the  Master  to  enquire  into  a  fact  which, 
if  established,  would  shew  that  the  Court  was  wrong  in 
decreeing  an  account  against  one  of  the  Defendants 
at  all. 

Another  objection  to  what  is  asked  is,  that  it  would 
be  establishing  this  proposition,  that  an  executor  de 
son  tortj  by  settling  with  the  personal  representative, 
cao  discharge  himself  from  liability  to  the  parties  bene- 
ficially interested  in  the  testator's  estate,  {a)  And  before 
I  can  do  that,  I  should  require  it  to  be  shewn  that 
one  personal  representative  can  discharge  another  from 
responsibility  to  the  parties  beneficially  interested,  by 
settling  accounts  with  him ;  for  an  executor  de  son 
iwt  is  subject  to  all  the  liabilities  of  an  ordinary 
executor. 

If,  therefore,  the  case  were  quite  new,  and  the  suit  were 
DOW  before  me  for  the  first  time,  I  should  refuse  the 
enquiry  as  not  warranted  either  by  practice  or  prin- 
ciple.   But  if  these  objections  had  not  existed,  I  should 

have 
(a)  See  and  distbguish  Tifkr  v.  Bell^  2  Mi/.  ^  Cr,  89. 
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1846.       have  hesitated  long  before  I  acceded  to  such  an  ap- 

J*^*^^""^^     plication   after  the  lenMh  of  time  that  has  elapsed 
Garmichabl   ^  ^  "^^ 

0.  since  the  decree  was  made,  without  any  explanation 

i^ARMioHiXL.  b^ing  given  of  the  delay.     For  whether  the  enquiry  was 

not  asked  for  at  the  hearing,  or,  being  asked  for,  wa  s 
refused,  is  immaterial.     In  either  case,  the  party  has 
been  guilty  of  great  negligence  in  not  coming  sooner* 
The  introduction  of  enquiries  of  this  kind  into  decrees 
is   any  thing  but  a  matter  of  course ;  and  though  the 
Court  in  a  proper  case  will  do  it,  still  it  is  a  matter 
of  discretion ;  and  in  this,  as  in  all  other  cases  of  dia* 
cretion,  the  Court  must  take  'care  not  to  destroy   its 
jurisdiction  and  defeat  the  general  ends  of  justice,  from  a 
desire  to  do  justice  in  a  particular  instance.    In  this 
case,  however,  the  decree  authorizes  that  which  is  8u& 
ficient  to  do  justice  between  the  parties,  and  bring  the 
whole  case  before  the  Court  on  further  directions ;  for 
the  Master  is  to  take  the  accounts  and  to  be  at  liberty 
to  state  any  circumstances  specially.    And  if  the  Master 
should  state,  as  a  special  circumstance,  that  an  account 
was  settled  between  the  Co-defendants,  with  all  the  &cta 
connected  with  such  settlement,  the  Court  would  be  in 
a  condition  to  determine  what,  under  all  the  circum- 
stances of  the  case,  justice  required  should  be  done. 

Appeal  dismissed  with  costs* 


CASES  IN  CHANCERY.  10* 

1845. 


GOMPERTZ  V.  GOMPERTZ.  J>ec.  a 

THE  question  in  this  case  arose  on  the  construction  Illustration  of 
of  the  residuary  clause  in  the  testator's  will,  which  JJ^^J^^J?" 
wss  in  these  words :  —  *^  The  residue  of  my  effects  I  dis*  rectioQ  in  a 
pose  of  as  follows ;  my  sons  to  have  two  shares  each,  odesTo'cut 
and  my  daughters  to  have  one  share  each ;  the  children  down  or  qua- 
of  my  late  daughter  l^izabeth  Cohen  to  have  one  share  solute  gift, 

smoofi:  them  for  their  mother's  one  share ;  but  if  my  *°^  ^^^  yiYnch 

^  only  goes  to 

sons  should  think  proper  to  give  my  daughters  3000/.  regulate  the 

sterling  to  each  of  them,  for  one  share  of  the  residue,  I  ^^h  iSt^  fc!aU 

give  my  sons  the  option  either  to  give  my  daughters  be  dealt  with 

SOOOt  or  one  share ;  but  my  son-in-law  A.  B.  Cohen  *"   ^Joy«i. 

shall  have  the  benefit  of  the  children  of  my  late  daughter 

Elizabeth  Cohen^  either  to  take  one  share  or  SOOO/.  for 

her  children  for  the  residue  share.    And  that  I  give  to 

my  sons  and  daughters  of  the  residue,  it  is  my  will  to 

be  in  this  manner :  —  my  daughters  only  to  have  the 

interest  of  the  one  share  during  their  lives  and  after 

their  deaths  shall  become  to  their  lawful  heirs,  and  one 

share  of  the  two  shares  of  each  of  my  sons  of  the 

residue  shall  only  have  the  interest  of  their  one  share 

dnrmg  their  lives,  and  after  their  deaths,  shall  become  to 

their  lawful  heirs.     My  sons  shall  have  time  to  consider^ 

three  years,  if  they  will  give  my  daughters  one  share  or 

3000JL  eacb,  which  is  meant,  the  interest  of  the  said  sum 

only.    The  two  shares  of  my  sons  of  the  residue  is 

meant  one  at  their  own  disposal,  and  the  one  share  only 

the  interest  during  their  lives,  and  my  daughters  only  ^ 

the  interest  of  theur  own  share  of  the  residue,  or  of  the 

8000/.  of  the  residue."  (a) 

(a)  ThiB  k  extracted  Kterally  from  the  copy  of  the  will  oa^  at 
thehearing.    --  ,  . 

The 
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The  testator  had  five  sons  and  five  daughters.  By  the 
decree  in  a  former  suit,  the  share  of  Mrs.  Hollander^  one 
of  the  daughters,  who  had  then  no  children,  had  been 
directed  to  be  carried  over  to  her  separate  account,  the 
interest  to  be  paid  to  her  for  life,  with  liberty  to  any 
party  to  apply.  On  her  death,  without  children,  in 
Jub/  184>4,  the  question  arose,  whether  her  share  be- 
longed to  her  husband  as  her  administrator,  or  to  the 
next  of  kin  of  the  testator,  lliis  suit  was  instituted 
by  the  next  of  kin,  to  decide  that  question.  At  the 
hearing  of  the  cause  before  the  Vice*Chancellor  of 
England^  his  Honour  decreed  the  fund  to  the  next  of 
kin. 


This  was  the  husband's  appeal  from  that  decision. 

Mr.  Walker^  for  the  Respondents,  having  briefly  stated 
the  case,  the  Lord  Chancellor  called  upon  the  Counsel 
for  the  Appellant. 

Mr.  «7.  Parker  2X\i\  Mr.  Speed ,  for  the  Appellant,  con- 
tended that  there  was  an  absolute  gift,  in  the  first  in- 
stance, of  an  integral  share  to  each  of  the  testator's 
daughters,  and  that  the  subsequent  directions  as  to  their 
children  were  not  added  with  a  view  to  reserve  any  con- 
tingent benefit  to  his  own  estate,  in  the  event  of  any  of 
the  daughters  dying  without  children,  but  merely  for 
the  purpose  of  carrying  out  more  effectually  his  inten- 
tions of  bounty  towards  his  daughters  and  their  children, 
if  they  should  have  any ;  and  they  relied  on  Whittell 
V.  Dudin  (a),  Mayer  v.  Tawnsend  (i),  Campbell  v.  Brown'- 
^rigg  {c),  Htdme  v.  Hulme  {d),  observing,  also,  that  this 

construction 


(a)  2J.iW.  279. 
lb)  3  Beav.  443. 


(c)  IPhilLmh 
id)  9  Sim.  644. 
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construction  of  the  clause  was  strengthened  by  the  ci  -        1846. 
cmnstance  that  it  was  a  disposition  of  residue.  Qoupertz 


jHieLoRD  Chancellor. 

I  think  the  Vice-Chancellor  right  in  the  construction 
which  he  has  put  on  this  clause,  and  that  after  the 
death  of  the  daughter  without  children  her  share  went 
to  the  testator's  next  of  kin.  The  cases  referred  to  all 
proceeded  on  the  same  principle,  but  which  is  not  ap- 
plicable to  the  present  case.  In  those  cases,  there  was 
a  gift,  and  then  a  direction  as  to  the  manner  in  which 
the  legacy  was  to  be  invested  and  applied  for  the  benefit 
of  the  legatee  ;  not  a  diminution  or  qualification  of  the 
original  gift,  but  merely  a  direction  as  to  the  mode  in 
which  it  was  to  be  dealt  with  and  enjoyed  in  a  certain 
e?ent  But  here  I  consider  the  directions  contained  in 
the  latter  part  of  the  clause  as  a  diminution  of  the 
original  gift,  and,  therefore,  that  whatever  interest  is  not 
exhausted  by  the  gift  as  so  diminished,  remains  the  pro- 
perty of  the  testator. 

It  is  quite  true  that  the  first  sentence  might  raise  a 
qoestion ;  for  the  testator  divides  his  property  into  shares, 
and  says,  **  my  daughters  to  have  one  share,  my  sons 
two ; "  and  if  he  had  afterwards  done  no  more  than  direct 
how  the  shares  so  given  were  to  be  laid  out  and  en- 
joyed, the  case  would  have  &llen  within  the  principle  of 
those  cited ;  but  the  subsequent  directions  relate  not  to 
that,  but  to  the  nature  and  substance  of  tlie  gift  itself. 
For  whenever  in  the  course  of  these  directions  the  tes- 
tator refers  to  the  shares  of  his  daughters,  it  is  always 
accompanied  with  an  explanation  of  the  sense  in  which 
he  means  to  use  the  word ;  that  is,  a  life  interest  only, 
with  remainder  to  their  children.     To  such  a  case,  it  is 
clear,  that  the  principle  on  which  the  Appellant  relies 

•  does 
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jdoes  not  apply,  and,  therefore,  being  of  opinion  that  the 
Vice-Chancellor's  decision  was  right,  I  must  dismiss  the 
appeal. 


Nov,  6. 
Dec.  1. 

Where  the 
answer  to  a 
bill  for  an 
account  sets 
up  a  counter- 
claim, as  to 
which  itjs 
doubtful 
whether  it 
would  or 
would  not  be 
available  to 
the  defendant . 
as  an  item  of 
discharge 
under  the  g^ 
neral  account 
directed  by  the 
decree,  the 
Court,  as  the 
safer  course, 
will  make  it 
the  subject  of 
a  special  en- 
quu'y. 


LORD  H>.  WIGHTWICK. 

A    TESTATOR  by  his  will  gave  an  annuity  to  his 
daughter  for  her  separate  use,  and  subject  thereto, 
devised  and  bequeathed  all  the  rest  of  his  property  to 
his  son,  whom  he  appointed  his  executor. 

The  bill  was  filed  by  the  daughter  against  her  brother, 
praying  an  account  of  the  testator's  estate,  and  of  the 
arrears  due  to  her  in  respect  of  the  annuity*  The  De- 
fendant by  his  answer  stated,  that  shortly  after  the  tes- 
tator's death,  he  went  to  live  with  his  sister  (who  waa 
married,  but  living  separate  from  her  husband),  at  a 
house  where  she  then  resided,  that  it  was  then  agreed 
that  they  should  bear  the  expenses  of  their  establish- 
ment jointly,  and  that  they  had  continued  for  several 
years  to  live  together  accordingly;  but  that  he  had 
nevertheless  paid  all  those  expenses  himself;  and  he 
insisted  that  his  sister's  share  of  what  he  had  so  paid 
should  be  deducted  from  the  amount  of  arrears  due  to 
her  in  respect  of  the  annuity. 


No  evidence  was  adduced  in  support  of  that  state* 
ment. 


At  the  hearing  of  the  cause  before  the  Vice-Chan- 
cellor  of  England^  his    Honour,  directed   the  usual 

•  accounts 
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ificouflts  of  the  testatoPs  estatei  and  an  account  of  what        1846. 

was  dae  to  the  Plaintiff  for  the  arrears  of  her  annuity,  ^^^^^^ 
but  did  not  direct  any  special  enquiry  on  the  subject  of  v. 

the  Defendant's  counter-claim.  Wiohtwick. 

In  proceeding  under  the  decree  in  the  Master's 
Office,  the  Defendant  carried  in  a  state  of  facts  relative 
to  his  counter  clainii  and  exhibited  interrogatories  for 
tbe  examination  of  the  Plaintiff  in  support  thereof, 
which  the  Master  allowed;  but  exceptions  taken  by 
the  Plaintiff  to  the  Master's  certiiScate  having  been 
allowed  by  the  Vice-Chancellor  of  England^  the  De- 
feodant  appealed  from  the  decree,  insisting  that  the 
agreement  alleged  in  his  answer  ought  to  have  been 
made  the  subject  of  a  special  enquiry. 

The  Lord  Chancellor  at  this  stage  of  the  argument 
intimated  an  opinion  that  the  decree,  as  it  stood,  was 
sufficient  for  the  Defendant's  purpose,  without  the  ad- 
dition of  any  special  enquiry,  inasmuch  as,  if  the  agree* 
oseDt  suggested  by  the  answer  were  proved,  the  payment 
by  the  Defendant  of  the  Plaintiff's  proportion  of  the 
expenses  of  the  joint  establishment  would  be  a  payment 
on  account  of  her  annuity,  and  available  as  such  in 
taking  the  account  actually  directed ;  for  the  annuity, 
bebg  given  to  her  for  her  separate  use,  would  be  liable 
to  her  share  of  the  expenses  without  any  express  con- 
tract for  the  purpose ;  Mwm^  v.  Barlee.  (a)  If,  there- 
fore, the  decision  of  the  Vice-Chancellor  upon  the  ex- 
ceptions had  turned  on  the  point  stated  by  the  Counsel 
for  the  Appellant,  the  appeal  ought  to  have  been  from 
that  order  and  not  from  the  decree ;  but,  as  it  was  clear 
that  the  question  must  be  determined  in  some  shape  or 
other  before  the  account  of  the  arrears  due  to  the  Plain- 
tiff 

(a)  3  My,  4*  Cr.  209. 
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1846.  ^ifF  could  be  finally  taken,  his  Lordship  gave  leave  to 

^^y^^  th®  Appellant  to  amend  his  petition  of  appeal  for  the 

V.  purpose  of  bringing  both  questions  under  his  review  in 

WiGHTwicK.  ^^  alternative  form. 

Dec.  1.  The  petition  was  accordingly  amended  ;  and  on  the 

case  coming  on  again^  and  the  whole  matter  both  of  the 
decree  and  the  order  being  opened. 

The  Lord  Chancellor,  after  expressing  an  opinion 
that  there  were  some  parts  of  the  interrogatories  which 
went  too  far,  said,  that,  on  further  consideration  of 
the  decree,  he  thought  an  enquiry  ought  to  have  been 
directed,  for  that  wherever  it  was  doubtful  whether  a 
particular  claim  raised  by  an  answer  was  or  was  not 
included  in  a  general  account  directed  by  the  decree, 
the  safer  course  was  to  make  it  the  subject  of  a  special 
enquiry,  and  that  the  Vice-Chancellor  would  probably 
have  done  so  if  the  point  had  been  pressed.  The 
proper  course  would  therefore  now  be  to  vary  the 
decree  by  inserting  an  enquiry  whether .  there  was  any 
such  agreement  as  stated  in  the  answer,  and  what,  if 
any  thing,  was  due  to  the  Defendant  under  it. 

Mr.  J.  Parker  and  Mr.  RoU  appeared  for  the  Ap- 
pellant. 

Mr.  Siiiart  and  Mr.  C  Barber  for  the  Respondent. 
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CHUCK  V.  CREMER.  Dec.  i. 

nPHIS  was  an  application  to  discharge  an  attachment  An  order  of 
-*-  issued  by  the  Plaintiff  against  the  Defendant  for  J^icK  ""^ 
want  of  an  answer,  and  to  discharge  an  order  of  the  party  affected 
Vice- Chancellor  of  England  refusing  a  similar  motion  notice  Yhouch 

with  costs*  not  formally 

served  upon 
him,  is  not  to 

The  time  for  answerinc:  the  bill  havins  expired  on  ^^  disregarded 

^  °      '  or  treated  by 

the  1st  June,  the  Defendant  took  out  a  warrant  before  him  as  a  nul- 

ihe  Master  for  further  time.     On  the  attendance  be-  *'*^;  however 

certain  it  may 
fore  the  Master  on  the  4th  June^  the  return  day  of  the  be  that  the 

warrant,  it  was  arranged  by  consent  that  the  Defendant  neous  and^*^^" 
shoold  have  a  month's  further  time  from  the  1st  June,  ^ouW  upon  a 
and  the  Master  endorsed  the  warrant  accordingly ;  but  ^tion  for  that 
the  Master's  clerk  by  mistake  drew  up  the  order,  dating  E^'^'^if 
it  the  4th  JutiCj  as  an  order  for  a  month's  time,  without 
suting  from  what  day  the  month  was  to  begin.     A  copy 
of  the  order  so  drawn  up  was  sent  by  post  by  the 
Defendant's   solicitor   to    the    PlaintiiTs  on   the   11th 
Jme,  and  a  few  days  after,  the   Defendant's   solicitor 
meeting  the  clerk  of  the  Plaintiff's  solicitor  in  the  street, 
and  mentioning  that  the  order  had  been  forwarded  to 
him  by  post,  the  clerk  said,  "  Then  I  dare  say  it  has 
found  its  way  to  my  file."     The  Plaintiff,  however, 
treating  the  order  as  if  it  had  been  correctly  drawn  up 
according  to  the  agreement,  in  which  case  the  extended 
time  for  answering  would  have  expired  on  the  28th  \ 

June,  wrote  to  the  Defendant's  solicitor  on  the  27th, 
stating  that  unless  the  answer  were  filed  on  the  fol- 
lowing day,  he  should  issue  an  attachment :  the  answer 
Vol.  II.  I  not 
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not  being  filed,  the  attachment  in  question  was  issued 
on  the  30th. 

Mr.  Js.  Parker  and  Mr.  Daniel^  for  the  motion^ 
cited  Wilkins  v.  Stevens,  (a)  , 

Mr.  Rolt  and  Mir.  Kinglakej  contriij  insisted,  first, 
that  a  party  who  complained  of  irregularity  in  his 
adversary  was  bound  to  shew  that  his  own  pro- 
ceedings had  been  perfectly  regular,  which  the  De- 
fendant had  not  done,  having  neither  entered  the  order 
with  the  clerk  of  records  and  writs,  nor  duly  served  it,  and 
that  the  Plaintiff  had  a  right  to  presume  that  the  order 
would  be,  and  had  been,  drawn  up  in  conformity  with 
the  agreement  of  the  parties  and  the  Master's  endorse- 
ment, and  that  he  was  not  bound  to  take  any  notice  of 
a  copy  of  an  order  sent  to  him  by  post  and  varying 
from  those  terms :  secondly,  which  they  said  was  the 
ground  of  the  Vice-Chancellor's  refusal  of  the  mo- 
tion, that  the  order  having  been  obtained  on  the 
Defendant's  application  and  for  his  own  benefit,  he  was 
bound  to  see  that  it  was  correctly  drawn  up  according 
to  the  terms  agreed  on,  and  that  his  availing  himself  of 
the  error  instead  of  immediately  applying  to  have  it  set 
right  as  soon  as  he  discovered  it,  was  a  fraud  on  the 
Court  as  well  as  on  the  PlaintifF,  of  which  the  Defendant 
ought  not  to  be  allowed  to  take  advantage. 

The  Lord  Chancellor  (without  hearing  a  reply) 
said,  that  the  circumstance  of  the  order  not  having  been 
entered  was  immaterial ;  for  that  a  party,  knowing  that 
a  certain  order  had  been  made,  was  not  the  less  bound 
to  respect  it  because  it  had  not  been  entered.     As  to 

the 

(a)  10  Shn.  617. 
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the  mistake  (For  it  was  not  even  suggested  that  it  was 
not  a  mistake,  or  that  any  thing  was  done  to* mislead 
the  Master)  it  was  the  mistake  of  the  Master's  clerk : 
an  order  not  corresponding,  it  is  true,  with  the  agree- 
ment between  the  parties,  but  yet  an  order  of  the  Court 
was  drawn  up,  and  was  existing ;  and  there  was  proof 
of  knowledge  on  the  part  of  the  Plaintiff's  solicitor  that 
tliere  was  an  order  in  his  possession,  so  that  he  could 
not  plead  the  want  of  formal  service  as  an  excuse  for 
disregarding  it.  Under  these  circumstances,  his  solicitor 
thought  proper  to  treat  the  order  as  a  nullity.  A  so- 
licitor, however,  was  not  to  form  his  own  opinion  as  to 
whether  an  order  was  right  or  wrong :  as  long  as  the 
order  stood  it  was  to  be  respected.  Tlie  issuing  of  the 
attachment,  therefore,  before  the  period  mentioned  in 
the  order  had  expired  was  an  improper  proceeding,  and 
he  should  discharge  it,  however  certain  it  might  be  that 
an  application  to  discharge  the  order  would  succeed. 


1846. 


Chuck 

V, 

Crembb. 


Attachment  discharged. 
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^^c.  5.  In  the  Matter  of  WEBB. 

A  bastard         riiHE  inquisition  taken  under  the  commission  issued  in 

of"miI  ^tatM  ^^^*  ^**®  (^)  having  found  that  Mr.  Webb  (the  sub- 

being  found      ject  of  it),  was  of  unsound  mind,  the  matter  now  came 

lunatic  leave  .  .  ..         r  •      •   r       .  •         -i  • 

was  given  to  ^^  agam,  upon  the  petition  of  the  infant  tenant  in  tail  in 
*i"  ah'"*^^  h  remainder,  praying  that  notwithstanding  the  order  of  July 
had°rcsidcd  last,  the  Master  in  Lunacy  might  proceed  in  the  appoint- 
the  time  o?  ^  ^^^^  of  committees  of  the  person  and  estate  under  the 
his  confine*  general  Orders  in  lunacy ;  and  a  cross  petition  by  the 
in  proposds*^  lunatic's  natural  daughter,  praying  that  she  might  be 
for  a  com-        allowed  to  cany  in  proposals  for  that  purpose. 

mittee  of  the 
estate  as  well 

as  of  the  per-        Mr.  i?o»ii%,   for  the  petition,  did  not  oppose  the 

non^  as  a 

check  upon       prayer  of  the  cross  petition, 
the  remainder- 
man. 

Mr.  Js.  Parker^  for  the  cross  petition. 

The  Lord  Chancellor,  after  noticing  that  there 
was  no  legal  relationship  in  either  of  the  parties,  said 
it  was  clear  that  the  daughter  ought  to  have  a  voice  in 
the  appointment  of  the  committee  of  the  person  ;  and 
as  to  the  estate,  although  the  tenant  in  remainder  was 
most  interested  in  the  management  of  the  estate,  yet  it 
was  right  that  the  person  representing  that  interest 
should  be  checked  on  behalf  of  the  parties  who  might 
ultimately  become  entitled  to  the  lunatic's  personal 
estate.  The  daughter,  therefore,  should  be  at  liberty 
to  bring  in  proposals  both  as  to  the  person  and  estate. 

(a)  Ante,  p.  10. 


^ 


•^ 
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1846. 

Duke  of  LEEDS  v.  Earl  of  AMHERST  and  Others.  jvb».  17, 18.19 

THIS  was  an  appeal  by  the  Defendants  from  a  de-  The  statutory 
cree  of  the  Vice  Chancellor  of  England,  directing  "^'f  '••'•='' 

o         »  o  gives  to  a  re- 

an  account  to  be  taken  of  the  benefit  and  profits  de-  maindennaD 

rived  by  the  late  Duke  of  Leeds  from  certain  acts  of  ^1^^  thelSme 

equitable  waste  committed  by  him  on  the  family  estate  ^^^  ^i^  ^^^^^ 
^  __.  ,  -    -  r        1   1        /.     accrues  in  pos- 

oiKneion,  and  payment  of  the  amount  of  such  benefit  session,  for 

wd  profits,  with  interest  at  4  per  cent,  from  the  time  ^'"PP"^  an 
/  '  ^  *^  action  or  suit 

of  bis  death,  out  of  his  assets.  for  the  pro- 

perty,  applies 

to  a  claim  Cor 

The  estate  in  question  was,  upon  the  marriage  of  compensation 

the  late  Duke,  settled,  together  with  others,  to  the  use  waste^as  well 

of  himself  for  life,  without  impeachment  of  waste,  with  "  *J  a  clam 

remainder  to  his  iirst  and  other  sons  in  tail  male,  with  itself.    And 

divers  remainders   over.      The  allei^ed  acts  of  waste  "*®'*c^<'«^  ^^ 

,   °  ^  ^         account  of 

consisted  in  pulling  down  the  ancient  family  mansion-  equitable 

house,  and  cutting  a  quantity  of  the  ornamental  timber  Jl^reed  ^ 

in  the  park.     That  was  done  in  the  year  ]  808 ;  the  against  the 

Plaintifi^,  who  was  the  eldest  son  of  the  marriage  and  tenant  for  life 

the  first  tenant  in  tail  under  the  settlement,  being  then  thirty-eight 

, ,       ^     ,  .  .  ^  .      .1  years  after  the 

nine  years  old.     Un  his  coming  of  age  m   the  year  waste  was 

1819,  he  joined  his  father  in  sufiering  recoveries  of  the  committed, 
settled  estates,  by  which  they  were  conveyed  to  such  plaintiff;  as  re- 
uses as  the  father  and  son  should  jointly  appoint;  and,  ""J^m%™""^ 
in  default  of  appointment,  to  the  old  uses.     In  ]  828,  the  accrued  with"^ 
Piaintifi^  having  married  against  his  father's  wishes,  an  l^^^be^re 
estrangement  between  them  ensued,  which   continued  the  filing  of 
during  the  rest  of  the  father's  life-time.     In  the  year      xjpon  a 

1838   cl^ii°  to  com- 
pensation for 
equitable  waste,  the  Court  does  not  consider  whether  the  act  complained  of  was  or 
via  not  a  sound  exercise  of  discretion  with  reference  to  the  state  of  the  property 
and  to  the  interests  of  the  family  to  which  it  belongs,  for  a  tenant  for  life  has  no 
Tight  to  alter  the  nature  of  property  belonging  to  another  person. 
Distinction  between  acquiescence  and  the  release  of  a  nght. 

I  8 


/  ^ .  »  #  I' » -t.     • 
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Duke  of 
Leeds 

o. 
Earl  of 

Amherst. 


1838  the  late  Duke  diedj  having  by  his  will  devised  and 
bequeathed  all  his  unsettled  property,  subject  to  an  an- 
nuity to  the  Duchess  dowager,  to  his  son-in-law  and  his 
children,  leaving  to  the  Plaintiff  nothing  but  the  settled 
estates.  Shortly  afterwards,  this  suit  was  instituted 
against  the  trustees  and  the  parties  beneficially  interested 
under  the  late  Duke's  will. 


The  claim  was  resisted  by  the  Defendants  upon  two 
grounds ;  first.  That  the  alleged  acts  of  waste  were  an 
improvement  to  the  estate,  of  which  the  Plaintiff*  was 
actually  enjoying  the  benefit:  secondly,  That,  considering 
the  length  of  time  which  had  elapsed  since  the  acts  were 
conimitted  and  the  other  circumstances  of  the  case,  the 
Plaintiff  having  never  objected  to  what  had  been  done, 
or  made  it  a  ground  of  claim  during  his  father's  life- 
time, must  be  taken  to  have  acquiesced  in  it,  and  to 
have  waived  all  claim  in  respect  of  it,  if  he  ever  had 
any. 

In  reference  to  the  first  ground  of  defence  it  appeared 
that  upon  Kiveton  House  being  pulled  down,  the  park 
had  been  converted  into  a  farm,  which  had  ever  since 
been  let  at  a  yearly  rent  of  between  700/.  and  800/. ; 
and  several  witnesses,  who  were  acquainted  with  the 
family  at  the  time,  deposed  that,  in  their  opinion,  the 
dismantling  of  the  house  nnd  park  was  a  prudent  step 
both  for  the  Duke  and  those  who  were  to  follow  him^ 
as  there  was  another  mansion,  Hornby  Casilej  in  the 
same  county,  where  the  family  had  ever  since  resided, 
nnd  the  family  estates  were  inadequate  to  support  both. 

As  to  the  other  ground  of  defence,  it  appeared  that 
in  the  Recovery  deeds  of  the  year  1819  no  allusion  was 
made  to  the  acts  in  question  ;  but  the  Plaintiff  having 
been  at  that  time  abroad  with  his  father,  and  the  deeds 

having 
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haffflgbeen  prepared  by  the  father's  solicitor  without  1846. 
any  separate  legal  adviser  beiog  consulted  on  the  part  tT^^^^ 
of  the  Plaintiff^  that  circumstance  was  not  much  relied  Lbbds 
on.  It  further,  however,  appeared  that  the  Plaintiff  ^^*  ^ 
had,  oa  various  oqcasions  between  that  time  and  his  Avhbbst. 
marriage,  concurred  with  his  father  in  raising,  under 
the  joint  power  of  appointment,  sums,  amounting  to 
25,OOOA,  for  the  benefit  of  his  father,  and  7000/.  for  the 
purchase  of  a  commission  in  the  army  for  himself; 
and  that  in  the  course  of  a  protracted  negociation,  which 
took  place  after  the  PlaintifiPs  marriage,  between  himself 
and  his  father,  with  a  view  to  an  adjustment  of  their  dif- 
ferences and  a  further  re-settlement  of  the  family  estates, 
although  the  sums  which  he  had  concurred  in  raising  for 
his  father's  benefit  were  repeatedly  put  forward  by  the 
Phiintiff  as  a  ground  for  stipulations  beneficial  to  himself, 
the  only  occasion  on  which  the  acts  of  waste  now  com- 
plained of  were  referred  to,  was  in  a  written  proposal  sub- 
fflitted  by  his  legal  advisers  to  the  late  duke,  in  which,  after 
stipulating  that,  in  the  event  of  the  Plaintiff's  surviving 
his  father  and  dying  without  a  male  heir,  his  wife  should 
be  entitled  to  Hornby  Castle  during,  her  life,  "  there 
being,  in  consequence  of  Kiveton  House  having  been 
palled  down,  no  other  residence  upon  the  estate  fit  and 
proper  for  a  dowager  Duchess  to  reside  in,"  there 
was  the  following  passage :  —  ^*  The  Marquis,  in  ad- 
verting to  pulling  down  Kiveton  House  and  disposing  of 
the  materials,  ornamental  timber  &c.,  is  not  desirous  of 
founding  thereon  any  specific  claim ;  but  he  cannot  but 
think,  in  the  ultimate  arrangement,  due  consideration 
should  be  had  to  this  circumstance,  there  being  no 
bouse  lefl  on  the  estate  fit  for  an  eldest  son's  residence." 
The  negociation  was  ultimately  broken  off  without 
coming  to  any  result;  but  the  late  Duke  afterwards, 
of  his  own  accord,  paid  off  the  25,0002.  which  had  been 
raised  for  his  benefit  out  of  the  settled  estates. 

14  A  third 
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1846.  A  third  ground  of  defence  taken  by  the  answer 

^/^V^     was,  that  the  late  Duke  had  expended,  in  draining  and 

Leeds        other  permanent  improvements  on  the  Kiveton  estate, 

^j  ^f       sums  considerably  exceeding  in  amount  what  he  had 

Amherst,     received  from  the  acts  of  waste  complained  of;  but  this 

allegation  was  not  supported  by  any  evidence. 

The  argument,  on  the  hearing  of  the  appeal,  turned 
almost  exclusively  on  the  second  ground  of  defence. 

Mr.  Bethell  and  Mr.  Uoydj  for  the  Plaintiff,  com- 
pared the  case  to  one  of  forfeiture  by  a  tenant' for  life, 
in  which  the  remainderman  had  two  periods  of  twenty 
years  for  making  his  claim,  one  commencing  from  the 
forfeiture,  and  the  other  from  the  accruer  of  his  own 
title  in  possession. 

• 

They  also  observed,  that  the  Plaintiff  could  not  be 
expected  to  have  enforced  his  claim  during  the  lifetime 
of  his  father,  inasmuch,  as  he  had  then  only  a  contingent 
interest  in  it ;  for  even  had  he  succeeded,  the  amount 
would  only  have  been  ordered  into  Court  to  follow  the 
uses  of  the  settlement,  and  if  the  Plaintiff  had  not,  by 
surviving  his  father,  acquired  a  right  to  bar  the  subse- 
quent limitations,  he  would  never  have  become  entitled 
to  the  fund.     Powlett  v.  Duchess  of  Bolton  (a). 

Mr.  Stuart^  Mr.  James  Parker^  and  Mr.  G.  JRiisseU 

for  the  Appellants. 

This  is  too  stale  a  demand  for  a  Court  of  Equity 
to  enforce.  The  analogy  of  the  double  remedy  aU 
lowed  in  cases  of  forfeiture  of  an  estate  does  not  apply. 
There  the  remainderman  is  allowed  two  remedies, 
because   he    has   two  estates,    one   accruing   by  the 

foi*feiture, 

(a)  3  Vet.  ^74. 
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forfeiture,  and  another  by  the  original  limitation; 
whereas  here  it  is  the  same  demand  throughout.  In 
Harrison  v.  H6llim{a)j  it  wa<  held,  that  if  a  mortgagee 
enter,  during  the  lifetime  of  the  tenant  for  life  of  the 
eqaitj  of  redemption,  and  remain  in  possession  for 
twenty  years,  without  acknowledgment  of  the  mort* 
gagee's  title,  the  remainderman  is  barred,  because  he 
might  have  brought  his  title  to  redeem  at  any  time 
during  the  twenty  years. 

\Tlie  Lord  Chancellor. 

That  is  where  the  mortgage  is  prior  to  the  settle- 
ment The  mortgagee's  title  is  derived  from  the  owner 
of  the  inheritance,  and,  of  course,  cannot  be  affected 
by  the  mode  in  which  the  mortgagee  may  afterwards 
devise  his  estate*] 

In  Bennett  v.  Colley  (£),  where  a  father  was  bound  to 
renew  a  lease,  but  had  omitted  to  do  so.  Lord  Brougham 
puts  the  son's  right  to  renew  upon  the  impossibility  of 
his  filing  a  bill  with  any  effect  during  the  lifetime  of  his 
father.  So,  in  this  case,  the  Court  will  look,  not  to  the 
time  when  the  Plaintiff's  title  accrued  in  possession, 
but  to  the  time  when  he  first  knew  of  the  acts  on  which 
he  had  founded  his  claim  ;  and  it  is  not  disputed,  that 
he  knew  of  them  as  early  as  the  year  1819,  if  not 
sooner.  His  omission  to  found  any  express  and  formal 
claim  upon  them  from  that  time  to  the  year  1838,  not- 
withstanding the  many  transactions  and  negociations 
which  took  place  between  him  and  his  father  in  refer- 
ence to  the  estates,  can  be  accounted  for  only  on  the 
supposition,  that  he  had  from  the  first  acquiesced  in 
the  propriety  of  what  his  father  had  done,  and  had  re- 
solved to  found  no  claim  upon  it.     This  Court  looks 

with 

(a)  1  S.  *  St.  471.  (b)  2  Mtf.  ^  K.  22S. 


1846. 


Duke  of 
Lbbos 

r. 

Earl  of 

Amherst. 
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1846.       with  great  jealousy  at  claims  postponed  until  they  can- 
\ry^     not  be  as  effectually  resisted  as  if  they  had  been  made 
Leeds        sooner  (a) ;  and  this  is  a  case  in  which  the  Coart  oug^ht 
Earl  of       ^^  ^^  peculiarly  tenacious  of  that  principle ;  for  if  the 
Amherst,     acts  of  waste  complained  of  were  done,  as  they  appear 
to  have  been  here,  in  the  exercise  of  a  sound  discretion 
and  for  the  benefit  of  the  estate,  it  is  highly  probable, 
that  the  party  who  committed  them  would,  from  the 
same  motive,  although  only  tenant  for  life,  have  ex- 
pended sums  in   the  permanent  improvement  of  the 
estate,  which,  if  a  claim  of  this  kind  were  made  in  his 
lifetime,  he  might  be  in  a  condition  to  prove  and  take 
credit  for,  but  of  which,  after  his  death,  no  evidence,  as 
is  the  case  here,  might  be  attainable. 

Mr.  Bethell  in  reply. 


Nov.  20.  2Tie  Lord  Chancellor. 

I  have  looked  through  the  papers  in  this  case,  not 
from  any  doubt  I  entertained  during  the  argument,  but 
in  order  to  see  whether  any  thing  suggested  itself  beyond 
what  had  struck  my  mind  at  the  time  it  was  discussed ; 
the  result,  however,  has  only  been  to  confirm  the 
opinion  I  then  formed,  that  there  is  no  ground  for  im- 
peaching this  decree. 

The  claim  is  for  an  account  of  equitable  waste  com- 
mitted by  the  Plaintiff's  father,  while  in  possession  of 
the  family  estates  as  tenant  for  life.  An  old  family 
mansion-house  was  demolished,  and  a  quantity  of  timber 
in  the  park,  admitted,  to  a  certain  extent  at  least,  to 
have  been  ornamental  timber,  was  cut  down.  Whether 
that  was  a  judicious  arrangement  or  not  for  the  family, 

it 

(a)  BeaUy,  236. 
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it  is  quite  immaterial  to  enquire,  for  a  tenant  for  life  has 
no  right,  whatever  may  be  bis  opinion  upon  that  point, 
to  aker  the  nature  of  property  belonging  to  another 
person ;  and  therefore  even  admitting  all  that  is  alleged 
by  the  Defendants  as  to  that,  the  owner  of  the  estate  is 
entided  to  be  reimbursed  the  proceeds  of  that  equitable 
waste.  As  to  the  general  right,  therefore,  of  the  Duke 
to  compensation  for  the  waste  committed  upon  his 
estate,  there  is  no  doubt;  the  only  question  is,  whether 
any  thing  has  occurred  to  deprive  him  of  that  right 


184.6. 


Duke  of 
Lbbds 

o. 

Earl  of 

Asihbrst; 


Several  grounds  were  suggested  for  that  purpose: 
First,  acquiescence.  Now,  acquiescence  is  not  the  term 
which  ought  to  be  used.  If  a  party,  having  a.  right; 
stands  by  and  sees  another  dealing  with  the  property  in 
a  manner  inconsistent  with  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot  afterwards 
complain.  That  is  the  proper  sense  of  the  word  ac- 
quiescence. In  that  sense,  however,  there  is  no  ac- 
quiescence here,  for  the  act  was  done  when  the  present 
Duke  was  a  minor,  and  when,  if  he  had  knowledge  or 
means  of  knowledge — and  he  does  not  appear  to  have 
been  of  an  age  for  that  —  nothing  of  acquiescence  can  be 
imputed  to  him.  The  defence,  therefore,  which  is  really 
intended  to  be  set  up,  is  not  acquiescence,  but  release 
or  abandonment  of  the  party's  right.  For  that  purpose, 
however,  it  is  not  only  necessary  to  shdw  that  the 
Plaintiff  knew  of  the  acts  of  waste  having  been  com- 
mitted, but  that  he  knew  of  the  rights  which  they  gave 
bim  against  his  father,  and  that  having  such  knowledge, 
he  did  some  act  amounting  to  a  release  of  that  right. 
But  the  only  evidence  of  knowledge  on  the  part  of  the 
Doke,  that  he  had  a  claim  of  a  pecuniary  nature  against 
his  father  in  respect  of  these  acts,  is  what  took  place 
during  the  negociation  between  them  for  a  settlement  of 
their  disputes.   And  if  that  negociation  had  been  carried 

to 
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to  a  conclusion,  and  there  bad  been  any  arrangement  of 
property  consequent  upon  it,  the  circumstance  of  the 
Plaintiff's  concluding  that  arrangement  without  bringing 
forward  a  claim  which  he  knew  to  be  outstanding  against 
his  father,  might  have  been  urged  as  a  release  of  it. 
But  the  negociation,  in  iact,  ended  in  nothing;  no  ar- 
rangement of  property  was  made  as  the  result  of  it, 
and,  therefore,  the  evidence  only  shews  that  at  that 
time  this  claim  was  known  to  exist  as  one  which  the 
present  Duke  might  make  against  the  property  of  his 
father.  That  cannot  be  said  to  amount  to  an  abandon*- 
ment  or  release  of  a  previously  existing  equitable  right* 


*  Then  as  to  compensation,  that  entirely  fails ;  and  there- 
fore, it  is  not  necessary  to  discuss  what  might  or  might 
not  amount  to  compensation,  by  which  I  mean  (because 
beyond  that  it  cannot  be  argued)  the  application,  towards 
the  improvement  of  the  estate  of  the  tenant  in  tail,  of 
the  proceeds  of  the  equitable  waste,  either  directly  or 
immediately  afterwards  and  arising  out  of  the  prior 
transaction ;  for  there  is  not  only  no  evidence  of  such 
application,  but  on  lookuig  at  the  answer,  I  find  no  such 
case  even  suggested. 


Nothing,  therefore,  remains,  but  the  question  of  time. 
That  has  been  the  point  principally  relied  upon,  and  no 
doubt  a  great  many  years  have  elapsed  since  the  waste 
was  committed ;  but  mere  lapse  of  time  is  nothing  until 
you  ascertain,  by  reference  to  the  situation  and  circum- 
stances of  the  parties,  when  it  began  to  run  against  the 
title  of  the  claimant  Now  two  periods  were  here  sug- 
gested ;  first,  the  time  when  the  present  Duke  attained 
twenty-one,  which  was,  I  think,  in  the  j'ear  1819. 
There  is  nothing  whatever  to  shew  me  that  at  that  time 
he  knew  of  his  right :  not  that  that  is  material,  .because 
where  the  statutable  time  has  run,  there  is  no  exception 

to 
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to  It,  whether  the  party  knows  of  his  right  or  not.  But 
here. the  answer  to  the  aigument  as  to  time  b,  that  the 
property  did  not  fall  into  possession  until  the  year  18S8, 
when  the  tenant  for  life,  who  committed  the  waste,  died. 
Until  that  time,  the  Plaintiffs  right  was  a  mere  con- 
tiDgency ;  if  he  had  died  before  his  father,  it  was  gone ; 
and  it  was  only  on  the  death  of  his  father  that  he  became 
absolutely  entitled,  as  tenant  in  tail,  to  the  proceeds  of 
that  part  of  the  estate  which  had  been  improperly  con- 
verted into  money  by  the  tenant  for  life. 


1846. 


Duke  of 
Leeds 

V. 

Barlof 
Amhbrst« 


Now  I  in  vain  asked  for  authorities  to  shew  that, 
under  these  circumstances,  a  party  whose  estate  be« 
comes  Tested  in  possession  on  the  death  of  the  tenant 
for  life,  is  to  be  barred  of  his  equity  if  the  tenant  for 
life  lives  twenty  years  after  the  time  when  he  committed 
the  waste.  No  such  case  was  produced  —  none  cer- 
tainly exists.  The  rule  of  law  is  quite  the  other  way. 
The  second,  third,  fourth,  and  fifth  sections  of  the  sta- 
tute 3  &  4  fF.  4.  c.  27.  all  apply  more  or  less  to  the 
subject,  and  they  all  give  to  the  tenant  in  tail  his 
remedy  from  the  time  at  which  his  estate  vests  in 
possession.  Indeed,  whether  this  case  be  considered 
as  within  the  statute,  or  whether  it  is  to  be  governed 
by  the  rule,  that  equity  follows  the  law,  it  would  be 
strange  if,  where  an  act  of  forfeiture  has  been  committed 
by  tenant  for  life,  the  tenant  in  tail  is  not  bound  to 
enter  for  the  forfeiture,  but  may  have  twenty  years 
from  the  time  when  his  own  estate  vests  in  pos- 
session, and  yet  the  moment  you  convert  a  legal  right 
into  an  equitable  right,  that  is  to  say,  the  moment 
yoa  divert  part  of  the  estate  from  its  proper  purpose 
by  an  act  of  equitable  waste,  the  tenant  in  tail  should 
be  barred  by  the  lapse  of  twenty  years  from  the  time 
when  the  waste  was  committed.  If  equity  is  to  follow 
the  law,  thb  Court  is  bound  to  adopt  the  rule  which 

the 
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1846.  the  statute  has  laid  down,  and  to  allow  the  same  time 

^jjjj^  for  making  a  claim  of  this  kind  which  the  statute  gives 

Lhbds  for  making  a  claim  to  the  land  itself. 


EarioT 


Consistent  with  this  is  the  rule  as  laid  down  by  Lord 
Hardwicifj  in  Kemp  t*  Westbrook  (a),  and  recognised  by 
Lord  Brougham  in  Bennett  v.  Colley{b\  leaving  no 
doubt  upon  my  mind  that  thb  case  is  within  the  ordinary 
rule,  that  time  does  not  begin  to  run  against  a  tenant  in 
tail  until  his  estate  vests  in  possession. 

These  are  the  only  grounds  on  which  this  claim  to 
compensation  was  resisted  on  the  part  of  those  who  re«- 
present  the  estate  of  the  tenant  for  life.  I  am  of  opinion 
that  they  all  fail,  and  that  the  appeal  must  be  dismissed 
with  costs. 

(a)  1  Vex,  Sen.  27&  (b)  2  M.  ^  K.  225. 
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WILLIAM  M'MAHON  and  Wife  v.  BURCHELL       j)ec.  4. 

and  Another. 

THHE  Plaintiff  William  M^Mahon  being  a  legatee  of  Mere  occupa- 
100/.,  and  his  wife,  of  50/.  under  the  will  of  Anne  of  several"* 

M'Mahon  the   sister  of  William,   they  filed  this  bill  tenants  in 

common  of 
agaiDst  her  executors  for  payment  thereof.     The  De-  an  estate,  if 

fendants  by  their  answer  admitted  assets,  but  insisted  "paccompa- 
•^  .  ,        med  bv  exclu- 

CD  a  right  to  set  off  the  amount  of  the  legacies  against  sion,  does  not 

a  greater  sum  which  they  alleged  to  be  due  from  the  {^^  fo^^rent 

Plaintiff  William  M^Malion  to  his  sister  Ann^s  estate  to  his  co- 
in respect  of  his  proportion  of  occupation  rent  of  a  house      \i^here  at 

at  St.  Kitts,  in  the  Island  of  Barbadoes,  of  which  Wil-  ^^  hearing  of 

liam  and  his  brothers  and  sisters,  who  were  seven  in  enquiry  is  di- 

number,  were  tenants  in  common,  and  which  had  been  |[ccted» 

founded  on  a 
occupied  for  many  years  by  the  Plaintiff  and  three  Qf  suggestion  in 

his  brothers  and  sisters,  not  including  Anne.  bf  to  te  ^' 

I"®  stnctly limked 
to  the  specific  case  suggested. 

Wha«  an  answer  suggested  that  the  plaintiff  had  for  a  certain  time  occupieda  house 
of  which  he  was  tenant  in  common  with  several  others,  and  that  bv  virtue  of  such 
oceopation  rent  became  due  from  him  to  those  parties,  and  the  bill  was  thereupon 
amended  by  chai|;ing  that  the  plaintiff's  occupation  was  not  exclusive,  and  no  further 
answer  was  put  in :  Held,  that  that  suggestion  did  not  warrant  an  enquiry  whether 
the  plabtifl  nad  been  in  occupation  of  the  premises  during  any  and  what  time,  and  if 
so,  whether  he  ought  to  be  charged  with  any  and  what  sum  in  respect  of  such  occu- 
pation. 

Every  decree,  though  it  merely  directs  enquiries,  ought  to  contain  a  statement  of 
the  evidence  on  which  it  b  founded :  and  therefore  a  decree  reciting  that  certain 
evidence  had  been  read,  but  that  both  parties  consented  that  the  entry  o£  it  should 
be  whhout  prejudice  to  its  admissibility,  and  thereupon  directing  certain  enquiries, 
was  held  to  be  irregular. 

IX)cumentary  evidence  of  confessions  is  not  inadmissible  merely  because  it  is  not 
specifically  put  in  issue. 

The  executor  of  A,  being  sued  for  pajmient  of  a  legacy,  set  up  as  a  defence  that 
the  Plsuntiffhadfor  several  years  occupied  a  house,  part  of  an  estate  of  which  he 
and  A^  and  other  persons,  were  tenants  in  common  under  the  will  of  J9.,  and  that 
A'%  share  of  the  rent  due  from  the  Plaintiff  in  respect  of  such  occupation  exceeded 
the  amount  of  the  legacy.  Semble,  the  Court  will  not,  in  a  suit  so  framed,  direct  in- 
clines as  to  the  Plaintiff's  liability  for  rent,  or  as  to  the  amount  due  from  him  to  A's 
cat^  in  respect  thereof,  although  the  other  parties  interested  in  such  enouiries  be 
^^iUiag  to  be  bound  by  them,  but  will  decree  immediate  payment  of  the  legacy  in 
question  without  reference  to  the  counter-claim. 
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M'Mahon 

V. 
BURCUBU* 


The  way  in  which  this  counter  claim  was  raised 
by  the  answer,  was  as  follows:  —  After  stating  that 
Terence  M^Mahm^  the  father  of  William  and  Anne 
M^Mahon^  by  his  will  devised  all  the  residue  his  real 
and  personal  estate  to  his  children  absolutely  as  tenants 
in  commoni  and  that  administration  with  the  will  an- 
nexed was  shortly  after  the  testator's  death  granted  to 
the  Plaintiff  WiUiam  and  his  brother  Charles^  and  that  the 
testator's  debts  and  legacies  had  been  duly  paid,  and  that 
the  rents  and  profits  of  the  house  in  question,  being  part 
of  the  residuary  real  estate,  became  divisible  among  the 
testator's  seven  children  including  Anne  —  stated  that 
from  the  testator's  death  in  181 1  down  to  1830,  the  house 
had  been  occupied  by  the  Plaintiff  WiUiam  M^Mahon 
and   his  brother  Charles^  and  his  sisters  Rebecca  and 
Elizoj  but  for  the  greater  part  of  that  time  by  WiUiam 
alone;  and  that  by  virtue  thereof  an  occupation  rent 
accrued  due  and  payable  from  them   to  the  parties 
beneficially  entitled  as  aforesaid  to  the  rents  and  profits 
of  the  house,  but  which   rent    was   never    paid    or 
satisfied. 


In  a  letter  written  by  WiUiam  M^Mahon  in  the  year 
1 830  to  his  sister  Eliza  on  the  occasion  of  sending  her  his 
account  as  administrator,  and  which  was  referred  to  by  the 
answer  *'  as  an  admission  by  the  Defendant  that  rent  was 
due  from  his  brothers  and  sisters  and  himself  on  account 
of  the  occupation  of  the  house,"  there  was  the  following 
passage: — *^  I  believe,  indeed  I  am  confident,  it"  (i.  e* 
the  accompanying  account)  *^  contains  an  account  of  every 
farthing  that  came  to  my  hands  of  my  father's  property. 
If  there  are,  as  I  think  there  must  be,  omissions,  they  are 

omissions  against  myself. The  only  question  now 

remaining  to  be  settled  relates  to  the  lower  house  "  (the 
house  in  question),  **  the  rent  and  expenses  of  which  I 
have  kept  out  of  the  account,  because  I  cannot  say  what 

the 
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the  rent  ought  to  be,  nor  what  the  expenses  amount  to ; 
although  our  poor  Anne  in  writing  to  me  in  1830,  on  be- 
half (as  I  thought)  of  her  sisters  as  well  as  herself,  declared 
she  had  not  authorised  Charles  to  make  the  demand  he 
was  then  making  upon  me  for  rent,  I  do  not  consider 
this  letter  as  releasing  any  claim  the  legatees  may 
have  upon  the  administrators  for  rent ;  I  have  therefore 
at  the  end  of  the  account  made  a  memorandum  of  the 
time  the  town  house  afforded  an  abode  to  those  of  my 
father's  children  that  chose  to  reside  in  it,  in  order  that 
with  this  information,  and  such  other  as  I  request  you 
will  procure  from  persons  competent  to  give  it,  you  may 
be  enabled  to  say  what  the  rent  ought  to  be,  and 
daring  what  time  the  administrators  ought  to  be  charged 
with  it." 
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The  bill  was  afterwards  amended,  and,  after  sug- 
gestmg,  by  way  of  pretence,  the  claim  set  up  by  the 
answer,  it  charged  that  the  house  was  never  occupied 
by  the  Plaintiff  William  M'Mahon  exclusively  of  his 
sister  Jnne  and  the  other  tenants-in-common  thereof,  or 
otherwise  than  with  their  sanction,  and  when  necessary 
for  the  purposes  of  the  administration*  And  it  further 
charged,  that  if  any  rent  was  payable  in  respect  of  such 
alleged  occupation,  the  same  was  a  charge  of  ad- 
ministration, and  an  item  in  the  account  subsisting  be- 
tween William  and  Charles  as  the  administrators,  and 
Atme  and  the  other  children  of  Terence  M^Mahon^  as 
his  residuary  legatees,  and  ought  not  to  be  set  off 
against  the  legacies  claimed  by  the  bill. 

No  answer  was  put  in  to  the  amendments,  none  being 
called  for. 


On  the  hearing  of  the  cause  before  Vice  Chancellor 
Wigram^  arrangements  being  made,  with  the  consent  of 


Vol.  II. 


K 


the 
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1846.        the  Defendants  (the  Plaintifis  not  opposing),  by  which 

M*Mahon     ^^^  other  residuary  legatees  under  the  will  of  Terence 

V.  M^Mahon  misht  be  bound  by  the  decree,  his  Honour, 

BURCHELL.         A  r 

after  referring  it  to  the  Master  to  take  an  account  of 
what  was  due  for  principal  and  interest  in  respect  of  the 
two  legacies  of  100/.  and  50/.,  directed  him  to  enquire 
whether  the  Plaintiil^  William  M^Mahon^  was,  during 
any,  and,  if  any,  what  time,  in  the  occupation  of  the 
house  in  the  pleadings  mentioned,  since  the  death  of 
Terence  M^Mdhon;  and,  if  so,  whether  he  ought  to  be 
charged  with  any,  and  if  any,  what  sums  of  money  in 
respect  of  such  occupation;  and  also,  whether  any 
thing,  and  what,  was  paid,  and  when,  since  the  death 
of  the  said  Terence  M^Mahont  by  the  Plaintiff  William 
M^Mahon^  for  or  in  respect  of  repairs  and  outgoings  of 
the  said  house,  or  otherwise  on  account  thereof;  and 
whether,  at  the  death  of  the  testatrix,  Anne  M^Mahon^ 
there  was  in  the  hands  of  the  Plaintiff  William  M^Ma^ 
ho7iy  in  respect  of  the  said  occupation,  any,  and,  if  any, 
what  sum,  liable  to  the  payment  or  satisfaction  of  the 
said  legacies,  with  liberty  to  state  special  circumstances. 

The  Master  proceeded  upon  the  enquiries  so  directed, 
and  made  a  report,  to  which  the  Defendants  took  excep- 
tions, and  the  cause  was  heard  before  the  Vice  Chan- 
cellor Wigram  upon  the  exceptions,  and  for  further 
directions.  The  Defendants  having  appealed  from  the 
orders  then  made,  the  Plaintifis  presented  a  cross 
appeal  from  the  original  decree. 

The  appeal  and  cross  appeal  now  coming  on  to  be 
heard  together,  the  Lord  Chancellor  desired  that  the 
cross  appeal  might  be  opened  first. 

Mr.  James  Parker  and  Mr.  Bagshaxve,  for  the  Appel- 
lants, insisted  that  the  counter-claim   set  up  by  the 
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answer  was  [beaded  in  such  tenns  as,  even  if  established 
by  evidence^  would  not  constitute  any  liability  in  the 
Plaintiff;  for  that  the  mere  occupation  of  premises  by  one 
of  aereral  tenants  in  common  would  not  make  him  liable 
for  rent  to  the  rest,  unless  there  were  either  exclusion, 
or  some  contract  for  the  payment  of  rent ;  Co.  Lift,  sect 
322.;  Wheeler  v.  Home  {a)i  and  that,  even  if  the  answer 
had  su^ested  a  case  of  exclusion  or  contract,  it  would 
not  have  justified  the  enquiries,  for  that  the  mere  pen- 
dency of  an  account  from  which  a  cross  demand  might 
arise  was  not  a  ground  of  set-ofT;  Rawson  Vm  Samuel  {b)j 
Dodd  V.  LAfdall{c)\  more  particularly  in  this  case, 
where  the  account  was  one  which  could  only  be  properly 
taken  in  a  suit  for  the  general  administration  of  the 
estate  of  Terence  M^Mahon. 


1846. 


M*Mahon 

V. 
BURCHEIX 


Sir  Francis  SimpUnson  and  Mr.  BoU^  for  the  Re- 
spondents, cited  Henderson  v.  Eason  (^),  in  which  they 
said  the  Vice  Chancellor  of  Englandj  referring  to  the 
^Asm.  c.  16.  s.  27.  and  the  8  &  4  W.  ^.  c.  27.  s.  12.,  had 
held  that  mere  occupation  by  one  of  several  tenants  in 
common  made  him  liable  for  rent  to  the  rest.  They 
also  referred,  on  the  same  point,  to  T\imer  v.  Morgan  (e% 
in  which  case,  however,  there  was  ouster.  But  they 
iiirther  relied  on  the  allegation  in  the  answer,  '*  That, 
by  virtue  of  such  occupation,  rent  accrued ;"  from  which 
and  from  the  letter  referred  to  by  the  answer,  they 
contended  that,  for  the  purpose  at  least  of  enquiry,  it 
was  to  be  presumed  that  the  occupation  had  been  such 
as  to  create  a  legal  liability  for  rent. 


(a)  WUlet,208. 

(b)  Cr.  4-  PkUL 

(c)  1  Hare,  333. 
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(d)  lOJur.82U 

(e)  8  Vet.  143. 
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In  support  of  this  part  of  their  case,  they  tendered 
in  evidence  (as  they  had  done  in  the  Court  below)  two 
other  letters  from  the  Plaintiff,  William  M^Mdhon^  to 
his  brother  Charles^  as  containing  other  admissions  to 
the  like  effect,  only  more  unequivocal  than  the  former, 
but 

Mr.  Parker  objected  to  those  letters  being  received, 
on  the  ground  that,  being  tendered  as  confessions  of  the 
Plaintiff's  liability,  and  not  as  evidence  of  a  fact,  they 
could  not  be  admitted,  unless  specifically  put  in  issue 
by  the  pleadings,  which  they  were  not ;  Fitzgerald  ▼• 
(yFlaAa'fy{a)y  Blacker  v.  PA(}poe{b)j  Austin  v.  Cham- 
bers, {c) 

{The  Lord  Chancellor. 

In  the  case  in  the  House  of  Lords,  we  did  not  go  so 
&r  as  you  now  contend  for;  but  merely  that  the  ad- 
missioif  there  tendered  being  a  verbal  one,  though  re- 
ceivable in  evidence,  was  not  to  be  relied  on ;  because 
a  verbal  admission  was  so  easy  to  be  misrepresented, 
that  the  Plaintiff  ought  not  to  be  bound  by  it  without 
having  an  opportunity  of  explaining  it.] 

For  the  Respondents,  Malcolm  v.  Scott  {d)  was  cited. 


iTlie  Lord  Chancellor. 

That  case  states  the  rule  which  I  have  always  acted 
on.] 

Mr.  Parker^  in  reply,  observed  that,  even  supposing 
the  letters  were  technically  receivable  in  evidence,  they 

merely 


(a)  1  MoU.  352. 

ih)  Ibid,  358. 

(c)  6  a  *  Fku  38* 


(i)  3  Hare^  39.,  see  p.  63.  ; 
and  see  1  K.  4-  CoU,  529.»  and 
2  MoU.  394.  n. 
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merelj  contained  admissions  of  liability,  not  stating  any 
ground  for  it,  and  were  evidently  made  under  a  mistaken 
notion  of  the  law.  • 

The  Lord  Chancellor. 

How  &r  the  letters  may  bear  upon  the  case,  I  can- 
not decide  till  I  hear  what  they  contain ;  but  I  cannot 
go  the  length  of  saying  that  evidence  of  an  admission 
is  not  admissible  merely  because  it  is  not  put  in  issue. 

The  letters  were  accordingly  received  and  read. 

The  Respondent's  counsel,  in  conclusion,  contended 
that  set-off  was  not  the  proper  term,  the  case  being  one 
of  retainer,  and  not  of  setK)ff:  Jeffi\.  Wood  {/i),  Ranking 
Y.  Barnard  (b)y  Burridge  v.  jR€ta)e(c) ;  and  that  the  com- 
plexity of  the  account  out  of  which  the  counter  claim 
arose  was  no  objection  to  its  being  a  subject  of  retainer  or 
even  of  set-off;  Cherry  v.  Botdtbee  (d),  Courienay  v.  WiU 
//asu(e};  and,  lastly,  that  the  wife^s  legacy  was  subject 
to  the  right  of  retainer,  as  well  as  the  husband's ;  £r 
jQTie  OFerralL  {g) 
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The  Lord  Chancellor. 

With  all  deference  to  the  Vice  Chancellor  Wigram^  I 
cannot  think  there  is  any  case  in  these  pleadings  for 
enquiry. 

The  bill  is  for  a  legacy  under  the  will  of  Anne 
M^Mahon.  The  answer  states,  that  the  Plaintiff  and 
Aime  were  two  of  the  children  of  Terence  M^Mahon^ 

who 

(fl)  2  P,  Wm.  128.  (d)  4  -%.  *  Cr.  442. 

(6)  5  Madd.  32.  \e)  3  Hare,  539. 

(c)  XY.^ColL  C.  C.  183.  (g)  1  Gl.  ^  Jam.  347. 
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who  had  several  other  children,  and  who  devised  his 
property,  real  and  personal,  including  the  house  in 
question,  equally  between  them  ell ;  and  that  the  Plun- 
tiff  occupied  the  house,  and,  by  virtue  of  that  occu- 
pation, became  liable  for  rent.  It  also  notices,  that 
William  was  one  of  the  administrators  of  that  estate ; 
but  in  that  character  he  had  nothing  to  do  with  the 
house,  which  was  freehold.  After  that  answer  was  put 
in,  the  bill  was  amended,  and  the  amendment  put  di- 
rectly in  issue  the  fact  that  the  Plaintiff^s  occupation  of 
the  house  was  not  an  exclusive  occupation.  No  further 
answer  was  put  in. 


The  result  is,  that  there  is  this  direct  issue  between 
the  parties ;  the  Plaintiff  says,  I  occupied  the  house  as 
tenant  in  common ;  the  Defendant  only  s^ys,  you  did 
occupy,  and  in  respect  of  such  occupation  rent  became 
due.  On  these  statements  on  the  one  side,  and  on  the 
other,  issue  is  joined.  The  Defendant  cannot,  therefore, 
go  out  of  that  issue,  but  must  abide  by  the  case  made 
by  the  answer,  which  he  has  not  availed  himself  of  the 
opportunity  of  amending  by  any  further  answer,  and  I 
must,  therefore,  take  it,  that  he  means  to  raise  this  pro- 
position, that  the  fact  of  the  Plaintiff  having  occupied 
the  house  not  in  entirety,  but  as  a  tenant  in  common, 
makes  him  liable  to  his  co-tenants. 


A  case  has  been  referred  to,  in  which  the  Vice 
Chancellor  of  England  is  represented  to  have  so  decided ; 
but  I  cannot  think  that  the  Vice  Chancellor  can  have 
laid  down  any  such  doctrine ;  for  the  effect  would  be, 
that  one  tenant  in  common,  by  keeping  out  of  the  actual 
occupation  of  the  premises,  might  convert  the  other 
into  his  bailiff;  in  other  words,  prevent  the  other  from 
occup}.ng  them,  except  upon  the  t^rms  of  paying  him 

rent. 
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rent  There  is  nothing  in  the  Acts  of  Parliament  {a) 
to  lead  to  that  conclasion,  which  is  contrary  to  the  law 
as  clearly  established  from  the  time  of  Lord  Coke  down- 
wards. I  cannot  think,  therefore,  that  the  Vice  Chan- 
cellor intended  to  lay  down  such  a  proposition.  Indeed, 
it  has  hardly  been  contended  for  at  the  bar ;  for  the 
argument  has  been,  that  there  is  enough  in  the  answer 
to  raise  a  claim  to  rent  which  may  have  arisen  in  some 
other  manner.  There  may,  no  doubt,  be  various  modes 
of  occupation^  which  would  make  the  party  occupying 
liable  for  rent  to  the  other  tenants  in  common;  but 
there  is  nothing  in  these  pleadings  to  entitle  the  De- 
fendant to  an  enquiry,  whether  the  Plaintiff's  occupation 
was  in  one  of  those  modes,  beyond  the  statement  in  the 
answer  to  which  I  have  referred. 


1846. 


M'Mahon 

V. 
BURCHBLL. 


An  enquiry  of  this  kind  is  an  indulgence,  when  the 
Defendant  does  not  prove  his  ca^e  but  suggests  one 
which  the  Court  'thinks  ought  to  be  investigated,  in 
order  to  enable  it  to  do  complete  justice  between  the 
parties :  but  then  the  party  ought  to  be  strictly  bound 
by  the  case  which  he  does  suggest,  and,  therefore,  if  he 
states  merely  that  rent  became  due  by  virtue  of  occu- 
pation, he  cannot  be  allowed  to  establish  that  case  by 
proof  of  an  agreenient,  for  if  there  was  an  agreement 
there  would  be  a  title  to  rent,  whether  the  party  occu- 
pied or  not. 


But  even  if  that  were  not  so,  and  that  the  party,  whe- 
ther at  the  hearing  or  before  the  Master,  were  entitled, 
upon  this  answer,  to  go  into  proof  of  a  right  to  rent  by 
agreement,  my  opinion  is,  that  the  evidence  does  not 
establish  such  a  case.  It  consists  of  certain  letters  written 
by  William  to  other  members  of  the  family,  in  which  a 

supposed 

(a)  4  Amu  c.  16. «.  27.,  and  3  &  4  H^  4.  c.  27. 1. 12. 

K  4 


136 


CASES  IN  CHANCERY. 


1846. 


M'Mahon 

V. 

BURCHELL. 


supposed  liability  for  rent  is  alluded  to,  but  in  no  part 
of  which  is  there  any  reference  to  an  agreement;  so  far 
from  recognizing  any  agreement,  it  is  quite  clear  from 
the  letters,  that  the  amount  of  rent  was  uncertain ; 
whereas,  if  any  agreement  to  pay  rent  had  been  made,  the 
amount  of  the  rent  would  necessarily  be  a  part  of  the 
agreement,  or,  at  least,  he  would  have  said,  I  will  pay  a 
reasonable  rent ;  but  there  is  no  trace  of  any  thing  of 
the   kind  in  the  correspondence*     There  are   merely 
expressions  indicating  an  idea  in  William's  mind,  that 
he  was  liable  to  rent,  and  I  cannot  be  much  surprised 
at  that,  when  I  find  that  the  answer  seems  to  take  that 
for  the  rule  of  law,  and  when  I  am  told  that  it  has  been 
so  laid  down  in  one  of  the  branches  of  this  Court. 


But  there  is  another  objection  to  these  enquiries. 
The  Court  is  not  in  the  habit  of  referring  it  to  the 
Master  to  enquire  ^as  to  legal  liability,  when  all  the 
facts  from  which  that  liability  is  to  be  inferred  are 
before  the  Court.  If  the  Court  meant  to  decide  that  a 
tenant  in  common  was  liable  for  rent,  in  respect  of  oc- 
cupation merely,  why  did  it  not  so  decide,  without 
sending  the  question  to  the  Master?  For  it  is  to  be 
observed,  that  the  reference  does  not  direct  the  Master's 
attention  to  any  circumstances  of  the  occupation  or  any 
agreement;  the  enquiry  is  merely  whether  the  party 
was  in  occupation  (though  there  is  no  dispute  about  the 
fact  of  occupation),  and  whether  he  was  liable  for  rent; 
the  latter  being  a  mere  roving  enquiry  founded  on  a 
loose  statement  in  the  answer,  and  leaving  it  open  to 
the  Defendant  to  make  any  possible  case  that  might 
turn  up.  I  do  not  apprehend  that  to  be  a  proper 
course  in  directing  enquiries ;  it  is  leaving  the  whole 
case,  law  as  well  as  fact,  to  the  Master.  When  an 
enquiry  is,  by  the  practice  or  indulgence  of  the  Court, 
directed,  it  should  be  very  strictly  confined  to  the  case 

suggested 
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suggested  by  the  answer,  and  should  not  leave  it  open  to 
the  party  to  make  an  entirely  new  case  before  the  Master. 

Another  observation  is,  that  these  enquiries  are  not 
directly  between  the  PlaintifF  and  the  estate  out  of 
which  the  legacy  is  to  be  paid,  but  between  him  and 
another  estate,  in  which  a  number  of  ocher  parties  are 
interested,  some  of  whom  are  not  parties  to  this  suit, 
but  whose  consent  was  necessary  to  these  enquiries.  If 
either  the  estate  of  Anne  or  the  estate  of  Terence  has  any 
claim  upon  the  Plaintiff,  it  may  be  made  available  in 
some  other  manner;  but  I  cannot  think  that  in  a  suit 
framed  as  this  is  —  a  suit  merely  for  the  payment  of 
these  two  legacies — it  can  be  right  to  involve  the  Plain- 
tifls,  claiming  them,  in  these  enquiries. 

I  think,  therefore,  that  the  decree  ought  to  be  altered 
by  omitting  the  reference  as  to  the  rent. 

I  must  also  take  this  opportunity  of  saying  that  I 
never  will  permit  a  decree  to  pass  through  my  hands 
drawn  up  in  the  way  in  which  this  is  (a) ;  on  which  it 
does  not  appear  what  the  evidence  was  which  was  be- 
fore the  Court,  or  what  was  the  ground  on  which  the 
reference  was  sent  to  the  Master.  Evidence  is  received 
without  any  adjudication  as  to  its  admissibility.  It  is 
all  received   here,  and  left  to   the    Master   to  decide 

whether 


1846. 


M'Mahon 

V. 
BURCHELL. 


(a)  The  part  of  the  decree  to 
which  these  remarks  referred 
were  as  follows :  — 

This  cause  coining  on  &c.  upon 

opening  and  debate  of  the  matter, 

and  hearing  a  certain  paper  of 

admissions  signed  by  the  solicitors 

ou  both  aides,  and  the  several 

documents  therein  referred  to, 


and  the  Defendants*  answers 
read,  and  what  was  alleged  by 
the  counsel  on  both  sides,  and 
both  sides  consenting  that  the 
entry  of  the  foregoing  evidence 
is  to  be  without  prejudice  to  the 
admissibility  thereof  or  of  any 
part  thereof,  this  Court  doth 
order,  &c. 
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1646.        whether  it  is  admissible  or  not.     First  of  all,  the  re- 
^t^Ty^"^     cital  is.  **  And  both  sides  consenting:  that  the  entry  of 
9.  the  foregoing  evidence  is  to  be  without  prejudice  to  the 

BuRCHBLL.  admissibility  thereofj*'  —  there  being  no  other  notice 
taken  at  all  of  what  the  evidence  is,  except  what  pre- 
cedes, —  ^^  on  opening  the  matter  and  hearing  a  certain 
paper  of  admissions  signed  by  the  solicitors  on  both  sides, 
and  the  several  documents  therein  referred  to,  read ;  '* 
so  that,  if  that  paper  should  by  chance  be  lost,  nobody 
could  trace  what  the  Court  had  before  it  The  decree 
does  not  inform  this  Court,  or  any  other  Court  before 
whom  the  matter  might  be  brought,  what  the  evidence 
was  ;  it  refers  to  a  paper,  which  paper  is  perfectly  use- 
less, except  for  the  purpose  of  the  hearing,  in  order  to 
ascertain  what  the  parties  have  agreed  to.  When  the 
decree  is  pronounced,  it  is  on  a  paper  of  admissions, 
which  are  not  admissions  of  feet,  but  only  admissions  of 
certain  documents :  the  documents  themselves  are  not 
set  out ;  it  is  only  to  be  ascertained  what  they  were  by 
reference  to  the  paper  which  is  referred  to  in  the  de- 
cree, but  not  incorporated  in  the  decree,  and  which  is, 
therefore,  not  preserved  as  a  record.  But  the  greatest 
defect  of  all  is  the  reservation,  that  the  entry  of  the 
foregoing  evidence  is  to  be  without  prejudice  to  the 
question  as  to  the  admissibility  of  the  evidence. 

The  decree  must  be  corrected  by  stating  what  the 
documents  were  which  wer^  in  evidence  before  the 
Court,  and  by  the  omission  of  that  reservation  of  the 
admissibility  of  the  evidence,  which  I  suppose  is  in- 
tended to  be  left  open  before  the  Master;  whereas,  if 
the  evidence  was  tendered  at  all  before  the  Court,  the 
decree  ought  to  have  taken  notice  of  it,  either  as  ad- 
mitted or  as  rejected ;  and,  of  course,  if  rejected,  it 
would  no  longer  form  part  of  the  evidence  on  which  the 
Court  proceeded. 

I  am 


BURCHELL. 
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I  am  the  more  anxious  that  this  should  be  done,  be-        1846. 
cause  it  is  not  by  any  means  the  first  case  in  which,      m^^"*^ 
within  very  modern  times  (for  it  is  a  new  practice  to     _     v. 
me),  I  have  found  decrees  drawn  up  in  that  manner. 
It  is  high  time,  as  it  is  likely  to  grow  into  a  practice, 
that  it  should  be  checked,  and  that  we  should  again 
resort  to  the  strict  mode  of  drawing  up  the  decrees  of 
the  Court,  from  which  it  may  be  known  on  what  gpround 
they  proceeded.      We  had  a  case  in   the  House   of 
Lords  where  the  same  sort  of  thing  was  done,  and 
which  certainly  did  not  meet  with  the  approbation  of 
any  of  the  learned  Lords  who  attended  the  hearing. 

The  decree^  as  altered,  will  be,  for  the  payment  of 
the  two  legacies,  with  costs  up  to  the  hearing. 


As  to  the  costs  of  the  proceedings  subsequent  to  the 
hearing, 

Mr.  Parker  said  he  was  satisfied  with  the  order  on 
further  directions,  which  gave  the  Plaintiffs  those  costs  : 
and  that  although  that  order  would  fall  with  the  re- 
versal of  the  decree,  yet,  as  his  clients  had  been  right 
throughout,  it  was  reasonable  that  they  should  still  be 
allowed  them. 

Tie  Lord  Chancellor. 

Where  expenses  have  been  incurred  owing  to  a  mis- 
take of  the  Court,  no  costs  are  given  on  either  side : 
and  therefore  I  do  not  see  how  I  can  give  any  costs  of 
the  subsequent  proceedings.  It  may  be  that  the  Plain* 
tiffs  are  losers  by  having  succeeded  in  their  appeal  from 
the  original  decree;  but  I  cannot,  on  that  ground, 
break  through  the  established  practice  of  the  Court 
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LAWRENCE  v.  BOWLE  and  Another. 

IS  was  a  suit  instituted  on  behalf  of  the  infant  son 
r  an  intestate,  for  (he  purpose  of  getting  in  and 
ig  a  portion  of  the  estate  which  had  been  left  for 
^ears  outstanding  in  the  hands  of  the  Defendant 
under  a  contract  between  him  and  the  other  De- 
t,  the  mother  of  the  Plaintiff,  who  was  adminis- 
,  and  which  contract  was  treated  by  the  decree  as 
ibortmst. 

:  cause  was  heard  in  last  term  before  the  Lord 
ellor,  and,  by  the  minutes  as  delivered  out  by  the 
rar,  the  costR  of  the  suit  were  decreed  to  be  paid 
Defendant  Bmcle  alone. 

!  minutes  now  coming  on  to  be  spoke  to, 

Boupell  and  Mr.  G.  Russell,  for  the  Delendant 
,  insisted  that  the  costs  of  the  suit  ought  to  have 
>rdered  to  be  paid  by  the  FlaintifTs  mother  as 
;  by  their  client. 

t  was  resisted  by  Mr,  Cooper  and  Mr.  Cooke,  for 
aintiS^  and  by  Mr.  Stuart,  for  the  mother,  on  the 
I  that,  though  the  Court  had  treated  the  trans- 
between  the  two  Defendants  as  a  breach  of  trust, 
3m  the  circumstances  of  it,  as  they  appeared,  the 
]ant  Bowie  was  much  the  more  culpable  of  the 


Lord  Chancellor  said — That  the  rjuestion  was 

lether  one  of  the  Defendants  was  more  culpable 

than 
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than  the  other,  but  whether  the  infant  PlaintlfT  was  to  be       1 8iG. 
deprived  of  the  double  security  which  a  decree  for  costs    ^^^^^ 
against  both  the  parties  by  whom  his  estate  had  been       ^  v. 
endangered,  if  not  wasted,  would  give  him.     Both  the 
Defendants  were  implicated  in  the  breach  of  trust,  and 
both  ought,  on  the  record  at  least,  to  be  liable  for  costs; 
and  the  decree  should,  therefore,  be  in  the  common 
form*- the  costs  to  be  paid  by  both  the  Defendants. 


Bow  LB. 


STOCKEN  V.  DAWSON.  Dec.  a 

TTPON  the  argument  of  exceptions  to  a  Master's  re-  Every  ex- 
^  port,  one  of  which  was,  that  the  Master  in  taking  ^X^^^^q^^ 
a  certain  account  had  found  a  certain  aggregate  sum  to  tender  soma 
dae,  <*  whereas  the  Master  ought  to  have  found  a  less  Cn^MliTch'the 

sum  due,**  Court  may 

decide. 
The  simple 

3^  Lord  Chancellor  observed  —  That  all  excep-  allowance  of 

an  exception 
tions  ought  to  tender  some  proposition  on  which  the  by  the  Court, 

Court  might  decide,  and  that  he  did  not  see  how  the  unaccompa- 
^  nied  either  by 

Court  could  decide  any  thing  upon  an  exception  so  an  express  de- 

A^^^j  claration  or  a 

^^^^'  reference  back 

to  the  Master, 

■■■■■■■■■■■■^■■■■— ■■"■^■■^  implies  an 

adoption  by 

Another  exception,  after  stating  what  the  Master  had  ^y^  proposU 

done  respecting  a  certain  subject-matter  of  reference,  tion  tendered 

submitted,  in  a  long  proposition,  what  he  ought  to  have  ^^q, 

done. 

The  exception  having  been  allowed  by  the  Court 
below,  a  question  was,  on  further  directions,  raised  by 

Mr. 
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Stocken 

V. 

Dawson. 


Mr.  Beihettj  for  the  Appellant,  whether  the  allowance 
of  such  an  exception  necessarily  implied  that  the  Court 
adopted  the  specific  proposition  which  the  excitant 
suggested. 


The  Lord  Chancellor.  There  are  two  courses 
which  may  be  taken  upon  exceptions.  One  is  to  allow 
the  exceptions,  and  refer  it  back  to  the  Master  to  review 
his  report,  which  is  equivalent  to  saying — You.  have 
done  wrong,  try  again.  But  when  the  report  is  not 
sent  back,  but  the  exception  merely  allowed,  if  the 
Court  does  not  make  any  express  declaration  of  its  own, 
it  must  be  taken  to  have  adopted  the  proposition  ten- 
dered by  the  exceptant ;  otherwise  the  question  would 
not  be  disposed  of,  for,  by  the  supposition,  it  is  not  to 
go  back  to  the  Master. 


JDee  10.11. 


FINDEN  V.  STEPHENS. 


A  direction  in 
a  will  that  a 
certain  person 
should  be  em- 
ployed as 
agent  and 
manager  of 
the  testator's 
estates  when« 
ever  his  trus- 
tees should 
have  occasion 
for  the  ser- 
vices of  a  per- 
son in  that 
capacity,  held] 
not  to  create 
a  trust  which 
such  "person 
could  enforce. 


ri^HIS  was  an  appeal  from  an  order  of  the  Vice« 
-*-  Chancellor  of  England^  overruling  a  general  de- 
murrer to  the  bill,  which  prayed  a  declaration,  that  the 
plaintiff  was  entitled  to  be  appointed  the  agent,  receiver, 
and  manager  of  all  the  estates  devised  by  the  testator's 
will  in  respect  of  which  the  trustees  of  the  will  might 
have  occasion  for  an  agent,  receiver,  or  manager,  ac- 
cording to  the  provision  for  that  purpose  contained  in 
the  will,  and  that  the  Plaintiff  might  be  permitted  to  act 
as  such  agent,  &c.,  and  be  allowed  to  retain  out  of  the 
rents  of  such  estates  the  usual  fees  payable  to  receivers^ 
the  amounts  thereof,  if  necessary,  to  be  settled  by  the 

Master, 


CASES  IN  CHANCERY. 


14S 


Blaster,  and  that  the  Defendant  might  be  restrained  by 
iDJanction  from  appointing  or  permitting  any  other 
person  to  act  as  such  agent  &c.  in  the  place  of  the 
PlaiDtiff. 


1846. 


FlNDBN 

Stbphbns* 


The  bill  stated  that  the  Plaintiff  had  been  employed 
by  the  testator  for  many  years  previously  to  his  death  in 
1845  as  his  surveyor  and  architect,  and  as  his  general 
adviser  in  the  letting  and  management  of  various  parts 
of  his  estates  and  property  at  Beading^  and  that  the 
testator  had  reposed  great  confidence  in  his  judgment 
and  integrity  in  those  capacities.  It  then  set  forth  the 
testator  s  will,  dated  the  28th  of  March  1 845,  by  which 
he  devised  all  his  real  and  personal  estates  to  two  of  the 
Defendants  in  trust,  subject  to  an  annuity  of  1000/.  to 
his  wife  for  her  life,  to  pay  the  income  in  equal  shares  to 
his  wife's  four  nieces  (naming  them),  to  their  respective 
separate  use,  with  power  to  them  to  appoint  the  reversion 
of  their  respective  shares,  and  subject  to  any  appoint- 
ment to  be  made  by  them,  or- any  of  them,  in  trust  for 
Arme  Frances  Quelch  (one  of  the  nieces)  absolutely* 
The  will  then  contained  a  power  to  the  trustees,  with 
the  consent  in  writing  of  the  four  nieces,  to  lease  or 
sell  all  or  any  part  of  the  estates,  and  to  give  effectual 
discharges  for  the  purchase-money  and  a  power  to  the 
four  nieces,  or  the  survivors  or  survivor  of  them,  to  ap- 
point new  trustees.  And  then  came  the  following  clause 
on  which  the  Plaintiff's  claim  was  founded :  —  "  And 

# 

inasmuch  as  my  estates  and  property  will  require  more 
management  than  I  can  expect  of  my  trustees  person- « 
ally  to  bestow,  it  is  my  wish  and  desire  that  Thomas 
Finden  of  Upper  John  Street^  Fitzroy  Square^  architect 
and  surveyor,  in  whose  judgment  and  integrity  I  place 
great  confidence,  be  appointed  for  all  purposes  for  which 
they  or  he,  my  trustees  and  trustee,  may  have  occasion 

for 
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for  an  agent,  receiver,  or  manager  of  all  or  any  of  my 
estates  and  property ;  and  in  case  the  said  Thomas  Fin-* 
den  shall  die,  or  desire  not  to  act,  or  to  act  further  in 
the  said  office,  then  it  shall  be  lawful  for  my  said  wife's 
nieces,  and  the  survivors  and  survivor  of  them,  to  ap- 
point some  other  person  to  act  in  the  place  of  said 
Thomas  Finden^  ^nd,  so  from  time  to  time  as  often  as  it 
shall  be  necessary ;  and,  after  appointing  the  Defendants 
his  executors,  the  testator  declared  that  they  and  every 
other  trustee  to  be  appointed  as  aforesaid,  and  also  the 
said  Thomas  Finden^  and  the  person  or  persons  to  suc- 
ceed him,  should  only  be  answerable  for  such  property, 
rents,  profits,  dividends,  and  money  respectively,  as 
they  respectively  should  actually  possess  and  receive,  and 
each  only  for  the  property  and  monies  which  he  might 
possess  and  receive,  and  for  his  own  wilful  acts,  neglects, 
and  defaults  only,  and  not  further  or  otherwise." 


The  bill  set  forth  a  correspondence  between  the  trus- 
tees and  the  Plaintiff  and  other  persons,  as  containing 
admissions  on  the  part  of  the  trustees,  that  an  occasion 
had  arisen  for  the  employment  of  some  person  in  the 
character  of  receiver  or  manager  as  to  part  of  the 
estates ;  and  it  charged  that  the  Defendants  threatened 
and  intended  to  appoint  or  employ  some  other  person 
to  be  the  agent  or  manager  of  the  testator's  property  in 
the  place  of  the  Plaintiff. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Stuart  and  Mr.  Bazalgette^  for  the  Appellants, 
relied  upon  Shcno  v.  Lawless  (^a). 


Mr.  Bethell  and  Mr.  Boyle  for  the  Respondent. 


(a)  5Clk  4*  Ftn.  129. 


The 
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The  present  case  has  more  resemblance  to  that  of 
Biswdl  ▼•  Moore  (a)  than  to  Shcrm  v.  Lawless.  In  the 
latter  case,  the  party  claimed  a  right  to  act,  whether 
the  devisees  wanted  his  assistance  or  not — to  remain  an 
incubos  on  the  estate  all  his  life ;  and  that  claim  the 
Coart  considered,  and  rightly,  as  inconsistent  with  the 
other  provisions  of  the  will.  But  here  all  that  the 
Plaintiff  claims  is  a  right  to  be  employed  whenever  the 
trustees  have  occasion  for  the  services  of  a  surveyor  and 
manager  That  does  not  interfere  with  the  powers  of 
the  trustees ;  if  they  sell  the  estate,  they  will,  of  course, 
have  no  further  occasion  for  such  services ;  the  Plaintiff 
does  not  claim  an  interest  in  the  estate  as  the  Plaintiff 
in  Shaw  v,  Lawkss  did,  but  merely  seeks  to  compel  the 
Defendant  to  do  an  act  which  the  testator  has  directed 
them  to  do,  and  which,  when  done,  will  entitle  him  to 
a  pecuniary  benefit. 


1846. 


FlNDSN 

V. 

Stbphbns. 


[7%eLoiii>  Chancellor. 

In  that  respect  the  two  cases  are  the  same ;  for  it  is 
only  on  the  ground  of  some  pecuniary  interest  that  the 
Plaintiff  can  sustain  the  suit  at  all.  Suppose  a  testator 
says  by  his  will,  I  have  great  confidence  in  such  and 
such  a  person,  and  I  direct  that  if  my  devisees  have 
any  difficulty  in  the  management  of  my  estates,  they 
shall  go  [to  that  person  for  advice,  saying  nothing  about 
remuneration.  Could  that  person  file  a  bill?  I  pot 
the  case  merely  for  the  purpose  of  shewing  how  the 
matter  would  stand,  independently  of  the  claim  to  pecu- 
niary benefit.  The  suit  has  more  resemblance  to  a 
Scotch  action  of  declarator  than  to  any  proceeding  known 
to  our  law,  as  it  seeks  an  adjudication  upon  a  right  which 
has  not  yet  arisen ;  for  it  is  for  the  trustees  to  say  when 

a  necessity 

(fl)  Cited  5Clk.^Fm.  p.  142. 

Vol.  11.  L 
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ISM*  a  necessity  exists  for  tbe  employmeiit  of  a  receiver  or 

^"^"V^^^  manager ;  and^  until  they  actually  appoint  some  one  in 

r.  that  character)  non  constat  that,  in  their  opinion,  sucn 

STBravNs.  ^  necessity  has  arisen.] 

The  correspondence  shews  that,  and  the  ddmnrrer 
admits  it ;  and  if  there  be  any  difficulty  as  to  a  pro- 
spective declaration  of  right,  the  Plaintiff  is,  at  all 
events,  entitled  to  the  preventive  remedy  by  injunction, 
on  the  principle  of  quia  timet. 

Mn  Stuart  in  reply. 


D#c.  11.  TkehoRu  Chancellor. 

The  great  caution  which  I  think  it  my  duty  to  exercise 
in  all  cases  on  which  I  have  the  misfortune  to  differ 
from  the  opinion  of  other  Judges  of  this  Court,  induce 
me,  notwithstanding  the  strong. opinion  1  entertained  at 
the  bearing,  to  abstain  from  acting  upon  that  opinion, 
until  I  had  had  an  opportunity  of  examining  the  case  of 
SAaw  V.  LavUesSf  and  the  judgment  of  the  Vice  Chan- 
cellor in  this  case.  The  result  has  been,  a  confirmation 
of  my  first  impression.  I  think,  indeed,  that  the  pre- 
sent falls  within  all  the  principles  t>f  Shaw  v.  Lausicss^ 
.and  is  a  much  stronger  case  against  the  claim.  In 
Sliaw  V.  Lawless,  the  question  was  stated  to  be  whether 
the  words  used  amounted  to  a  trust,  or  only  to  an  expres- 
sion of  opinion  and  advice ;  and  the  provisions  of  the  will 
were  examined,  in  order  to  ascertain  which  of  these 
was  to  be  considered  as  the  intention  of  the  testator ; 
and  it  was  shewn,  that  to  consider  the  words  as  a  trusty 
would  be  inconsistent  with  other  provisions  of  the  will, 
and  therefore  the  construction  was  adopted  of  consider- 
ing 
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ing  the  words  only  as*  words  (^'recomnlendatiOD  and 
tdrioe. 

Nearly  all  the  observations  made  on  pursuing  the 
enquiry  in  that  case  apply  to  the  present.  The 
testator  gives  his  property  to  trustees,  who,  imtH  the 
death  of  the  survivor  of  the  wife  and  her  nieces,  were  to 
act  in  the  management  Of  the  estate,  with  powers  of 
leasing  and  selling.  To  them,  with  the  consent  in  some 
cases  of  the  cesitn  que  trusts,  he  looked  for  the  dae  per- 
formance of  those  duties.  Is  it  consistent  with  this 
purpose,  that  he  should  give  to  the  Plaintiff  an  irre*- 
vocable  office  of  agent,  receiver,  or  manager  ?  IF  the 
nomination  of  the  Plaintiff  amounted  to  a  trust,  then  it 
gave  to  him  the  character  of  a  cestui  que  trust  to  the 
amount  of  his  per-centage  upon  the  receipts ;  in  respect 
of  which  he  would  be  entitled  to  those  rights  of  inter- 
ference and  controul  which  belong  to  all  cestui  que 
trusts.  In  Skaw  v.  Lawless  it  was  asked,  whether  the 
Plaintiff  coutd  have  been  intended  to  have  a  right  of  in« 
terfering  in  the  trust  for  investing  personalty  in  land :  so 
in  this  case  it  is  asked,  whether  the  Plaintiff  was  entitled 
to  interfere  witb  the  discredon  of  the  trustees,  and  the 
wishes  of  the  widow  and  nieces,  in  exercising  the  powers 
of  sale.  It  would  be  useless  to  pursue  the  comparison 
farther,  for  there  is  scarcely  a  ground  of  the  decision  in 
Shaw  V.  Lawless  which  does  not  apply  to  this  case ;  but 
there  are  many  objections  to  the  Plaintiff's  claim  in  this 
case,  which  did  not  exist  in  Shardo  v.  Lawless. 


1846. 


FflfDlN 

r. 

8VBPBSN8. 


The  appointment  is  admitted  to  be  optional  in  the 
trustees,  and  if  the  Plaintiff  should  die  or  decline,  the 
nieces  would  have  Uie  power  to  appoint  some  other  per- 
son, which  person,  when  appointed,  would  have  the  same 
right  as  the  Plaintiff;  but  this  proves,  to  demonstration, 

L  2  that 
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1846.  to  a  former  bill  filed  against  him  by  the  Plaintiff,  and  to 
which  this  bill  was  in  part  supplemental,  he  had  admitted, 
as  the  fact  was,  that  the  whole  of  the  personal  estate  of  the 
testator  had  been  received  by  himself  and  Bebeccoy  his 
wife,  or  one  of  them,  and  that  no  part  thereof  remained 
to  be  got  in  or  administered ;  and  the  present  bill  charged 
that  all  the  testator's  funeral  and  testamentary  expenses 
and  debts,  and  all  the  legacies  bequeathed  by  his  will, 
except  the  legacy  of  2000/.  to  the  Plaintiff's  late  wife, 
had  been  fully  paid  and  satisfied,  and  that  the  Defendant 
on>  his  said  marriage  possessed  himself  of  the  whole 
of  the  testator's  personal  estate  then  remaining  un- 
disposed of  or  unad ministered,  and  which  was  to  an 
amount  more  than  sufiicient  to  answer  the  legacy  of 
2000/.,  and  had  converted  the  same  to  his  own  use.  It 
further  stated  that,  on  the  death  of  the  Defendant's 
late  wife,  no  settlement  of  her  personal  estate  having 
been  made  upon  her  marriage,  the  Defendant  became 
entitled,  in  his  marital  right,  to,  and  had,  in  £su:t,  possessed 
and  converted  to  his  own  use,  all  her  personal  estate. 

The  bill  further  charged  that  there  was  now  no  legal 
personal  representative  either  of  the  testator  or  of 
Bebecca  Waits;  and  that  the  Defendant  Watts^  being 
the  person  entitled  to  the  grant  of  administration  of  both 
those  estates,  declined  to  apply  for  such  grants,  or  to 
renounce  his  right  thereto,  and  that  he  thereby  impeded 
the  same  being  granted  to  any  other  person  with  a  view 
to  prejudice  the  Plaintiff. 

'The  bill  prayed  that  the  Plaintiff  might  be  declared 
entitled  to  the  benefit  of  the  agreement  of  the  29th 
September  1835,  and  that  the  Defendant  Watts  might  be 
decreed  specifically  to  perform  the  same,  and  to  convey 
the  estates  comprised  therein  to  the  Plaintiff  in  fee 
simple ;  and  that  if  for  any  reason  the  Plaintiff  should 

not. 
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oot^  in  Che  jadgment  of  the  Court,  be  entitled  to  such        1846* 

relief  then  that  he  might  be  declared  entitled  as  ad* 

nuDistrator  of  his  late  wife   to   the  said    legacy   of 

2000L,  and  that  an  account  might  be  taken  of  what  was 

doe  for  principal  and  interest  in  respect  thereof,  and 

that  the  Defendant  might  pay  to  the  Plaintiff  what  should 

be  found  due  thereon ;  or,  in  case  the  Court  should' 

not  be  of  opinion  that  the  Defendant  had  admitted 

or  was  bound  to  admit,  and  if  he  should  not  admit, 

assets  of  the  testator  come  to  his  hands  sufficient  for 

the  purposes  aforesaid,   then   that  all  such  accounts 

and  enquiries  as   might   be  necessary  and  proper  for 

the  purpose,  and  according  to  the  frame,  of  this  suit 

might  be  taken  and  made,  in  order  to  ascertain  what 

personal  estate  of  the  testator  had  been  possessed  and 

reoei?ed  by  the  Defendant,  or  by  his  order  or  for  his 

Qse,and  of  the  liabilities,  if  any,  in  respect  of  debts  and 

legacies  in  addition  to  the   said  legacy  of  2000/.  to 

which  the  same  was  subject,  and  of  the  application  of 

the  same,  and  that  the  Defendant  might  be  decreed 

thereout,  or  to   the  extent  of  the  amount  and  value 

thereof,  to  pay  to  the  Plaintiff  what  should  be  found 

doe  to  him  as  aforesaid. 

The  ground  of  the  demurrer  for  want  of  parties  was, 
that  there  was  no  personal  representative  either  of  the  tes« 
tator,  or  of  Mrs.  WattSj  before  the  Court. 

The  Lord  Chancellor  having,  upon  the  evening  of 
the  appeal,  expressed  a  clear  opinion  that  the  general 
demarrer  for  want  of  equity  could  not  be  sustained,  the 
rest  of  the  argument  was  confined  to  the  demurrer  for 
want  of  parties. 

Mr.  J.  Parker  and  Mr.  Bird^  for  the  Appellant,  said 
that  the  ground  on  which  the  Vice  Chancellor  had  over- 
ruled the  demurrer  was  that,  if  the  Plaintiff  should 

L  4  succeed 
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succeed  at  the  hearing.on  the  first  branch  of  bk  case,  the 
absent  representatives  would  not  be  necessary  parties. 

[The  Lord  Chancellor. 

If  absent  parties.be  necessary  for  any  part  of  the  relief 
prayed,  it  is  an  objection  on  demurrer.] 

Mr,  Molt  and  Mr.  Bazalgettej  for  the  Respondents. 

The  result  of  the  statements  in  the  bill,  which  for  the 
present  purpose  must  be  taken  to  be  true,  is,  that  the 
legacy  claimed  by  the  Plaintiff  is  the  only  one  remaining 
unpaid,  and  that  the  Defendant  Watts  has  possessed 
himself  of  assets  of  the  testator  remaining  unadmin- 
mistered,  to  an  amount  more  than  sufficient  for  the 
payment  of  that  legacy.  If  that  be  so,  he  is  under  a 
personal  liability  to  pa3'  it ;  Tyler  v.  Bell,  {a)  If  not 
personally  liable,  he  is  at  all  events,  in  respect  of  these 
surplus  assets,  an  executor  de  son  tortf  and  liable  in  that 
character  to  the  Plaintiff. 

IThe  Lord  Chancellor. 

If  the  estate  is  to  be  administered,  the  executor  de  son 
tort  being  here  will  not  dispense  with  a  regular  repre- 
sentative :  he  is  only  treated  as  executor  for  the  purpose 
of  being  charged,  not  for  any  other  purpose.] 

Admitting  that  a  regular  representative  will  be  a 
necessary  party  at  the  hearing,  what  is  alleged  as  to  the 
conduct  of  the  Defendant  in  preventing  the  Plaintiff 
from  obtaining  such  representation  is  a  sufficient  answer 
to  the  objection  in  this  stagie  of  the  suit ;  for  it  would 
be  a  great  hardship  on  the  Plaintiff,  if  he  were  to  be  pre- 
cluded from  even  filing  a  bill  until  he  can  overcome  the 

obstacles 

(a)  2  Mi/.^Cr.  lOG. 
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obstacles  interposed  by  the  Defendant  himself  in  the        1846. 
way  of  his  obtaining  such  a  representation  to  deceased 
parties  as  will  make  his  suit  complete. 

[7^  Lord  Chancellor. 

Yoa  ask  such  accounts  only  as  may  be  necessary  for 
the  case  made  by  the  bill.    What  accounts  do  you  refer 

to?] 

An  account  of  what  the  Defendant  has  himself  re* 
ceivedy  in  order  to  shew  that  he  has  actually  received 
tbb  legacy.  It  being  admitted  by  the  demurrer  that 
•II  the  debts  and  the  other  legacies  have  been  paid,  the 
ody  thing  the  Plaintiff  has  to  shew  is,  that  the  De* 
Csodaot  has  received  assets  ulira  sufficient  to  satisfy  the 
PtaiDtitTs  demand* 

1^  Lord  Chancellor. 

» 

I  wish  the  practice  would  enable  me  to  dispense 
with  these  parties ;  for  it  is  very  likely  that  the  bringing 
them  before  the  Court  will  merely  occasion  useless  ex- 
pense. .  But  1  have  only  to  look  at  the  statements  of 
the  bill  to  see  whether  the  Court  can  give  the  Plaintiff 
the  relief  which  he  asks  without  an  administration  of  the 
estate ;  if  it  cannot,  it  follows  of  course  that  the  objec- 
tion for  want  of  parties  must  be  allowed. 

The  bill  states,  it  is  true,  that  all  the  debts  and  the 
other  legacies  have  been  paid ;  but  these  are  allegations 
which  can  only  be  proved  by  enquiries  before  the 
Master:  even  if  the  Defendant  admitted  them,  the 
Court  would  not  take  bis  word  for  it.  If  indeed  a  sum 
had  been  separated  from  the  mass  of  the  personal  estate 
to  answer  this  legacy,  and  had  got  into  the  hands  of  the 
Defendant,  the  Court  would  decree  payment  of  it  to  the 
legatee  without  involving  him  in  the  general  accounts 

of 
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of  the  estate ;  but  no  such  case  is  made  by  this  bill :  the  > 
only  allegation  is,  that  assets  have  been  received  by  the 
Defendant  sufBcient  to  enable  him  to  pay  this  le^Gy,; 
and  on  that  allegation  the  Court  cannot  dispense  with 
the  presence  of  the  personal  representative.     Therefoire 
the  demurrer  for  want  of  parties  must  prevail* 


With  respect  to  the  excuse  alleged  for  not  bringing 
the  personal  representative  here,  the  answer  is,  that  the 
Plaintiff  might,  if  he  had  choseh,  have  taken  a  course 
which  would  have  obviated  the  objection ;  for  if  he 
had  instituted  a  suit  in  the  EiCclesiastical  Court  for  a 
grant  of  administration,  a  lis  pendens  there,  if  stated  in 
the  bill,  would  have  saved  the  demurrer.  But  he  al- 
leges nothing  —  no  steps  taken  — ^]to  obtain  represent- 
ation. Therefore  I  must  allow  the  demurrer,  with 
leave  to  amend  by  adding  parties.  [ 


)    Dec,  11. 

Principles 
which  ought 
to  regulate 
the  exercise 
of  the  juris- 
diction by  in- 
junction. 


SPOTTISWOODE  v.  CLARKE. 

^■iHIS  was  an  application  to  discharge  an  order  made 
"■"  by  the  Vice  Chancellor  of  England,  restraining 
the  Defendant  from  selling  or  exposing  for  sale  any 
almanacks  bound  in  wrappers  or  covers,  with  the  title 
<^  Pictorial  Almanack"  printed  thereon,  or  having  any 
other  title  printed  thereon,  so  as,  by  colourable  repre- 
sentation or  otherwise,  to  represent  the  almanack  pub- 
lished and  sold  by  the  Defendant  to  be  the  same  as  the 
almanack  printed  and  sold  by  the  Plaintiff  for  the  year 
1847;  with  a  direction  that  the  Plaintiff  should  forth- 
with bring  an  action  against  the  Defendant  for  the 
alleged  colourable  imitation  of  his  wrapper. 

A  specimen 
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A  specimen  jot  eaeb  of  the  almanacks  was  prodaced. 
Both  had  engravings^  but  different  ones,  in  the  centre  of 
the  wrapper.  And  on  both  there  was  a  description  of 
die  work  printed  in  huge  letters  above  and  below,  and 
00  the  sides  of  the  engraving. 

The  descriptioa-  of  the  Plaintiff's  work  was 

THE  PICTORIAL  ALMANACK, 

FOR  1847.  Price  6d. 

Greenwich  Royal 

Astronomical  Calendar, 

AND 

Tear  Book 

FOR 

The  Oardbner,  Farmer,  Naturalist,  and  Man  of 

Business. 


1846. 


The  description  of  the  Defendant's  work  wa^ 

OLD  MOORE'S  FAMILY 
PICTORIAL    ALMANACK, 

for  1847. 


GREEVWICH  ROYAL 
ASmONOUlCAL   CALENDAR 
AND  YEAR  BOOK   FOR   THE 

GAUDENER,   FARMER, 
SPORTSMAN,  NATURALIST, 


THE  MAN  OF  BUSINESS, 

THE  HOUSEWIFE, 

A  FAITHFUL  COMPANION 

FOR  ALL  TIMES  AND 

SEASONS. 


The  only  other  points  of  difference  between  the 
wrappers  were,  that  the  Defendant's  was  smaller  than 
the  Plaintiff^s,  and  was  coloured  yellow,  while  the 
Pitfintiff's  was  white. 


Mr.  Sttmri  and  Mr.  Moore  appeared  for  the  appeal 

potion. 

Mr. 
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Mr.  Anderdoii  and  Mr«  HatteU,  corUrtL 

MiUington  v.  Fcx  (a),  KnM  v.  Morgan  {b)f  Croft  v. 
Oay  (0»  Perry  v.  Truefiit  (d),  were  cited. 


Tke  Lord  Chancellor, 

All  these  cases  depend  upon  their  own  circumstanceSf 
and  all  that  the  Court  can  do  is  to  lay  down  the  prin- 
ciples upon  which  it  acts,  in  order  that  parties  may 
know  what  measure  of  relief  they  have  to  expect  in  any 
particular  case. 

I  have  often  expressed  my  opinion,  that,  unless  a  €»se 
of  this  kind,  depending  upon  a  legal  right,  is  very  clear, 
it  is  the  duty  of  the  Court  to  take  care  that  the  right 
be  ascertained  before  it  exercises  its  jurisdiction  by  in* 
junction. 

The  first  question  to  be  determined  b  as  to  the  legal 
right,  and  if  the  Court  doubts  about  that,  it  may  commit 
great  injustice  by  interfering  until  that  question  has  been 
decided. 


One  objection  to  that  course  is,  that  it  compels 
future  litigation,  for  it  orders  the  Plaintiff  to  bring  an 
action :  whereas,  by  adopting  the  alternative  course — 
suspending  the  injunction,  with  liberty  to  the  Plaintiff  to 
bring  an  action,  —  it  enables  him  to  pause  a  little  and 
consider  whether  it  is  worth  his  while  to  embark  in  siich 
a  course  of  litigation  as  will  be  necessary  to  establish 
the  right  on  which  he  insists. 

A  second 

(a)  3  My.  4-  Cr;  338,  (c)  7  Beav,  84. 

(A)  2  iTffrfi,  213.J  (d)  6  Beav.  66. 
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A  second  objectum  i8»  that  the  Coart  in  granting 
the  iDJanction  is  expressing  a  strong  opinion  upon  die 
legtl  qaestion^  before  that  question  is  discussed  in  the 
proper  tribunal.  It  is  much  better,  if  the  l^al  right 
is  to  be  litigated,  that  this  Court  should  abstain  from 
expressing  any  opinion  npon  it  in  the  mean  time. 

Bat  the  greatest  of  all  objections  is,  that  the  Court 
runs  the  risk  of  doing  the  greatest  injustice  in  case  its 
opinion  upon  the  legal  right  should  turn  out  to  be  erro- 
neous. Here  is  a  publication,  which,  if  not  issued  this 
month,  will  lose  a  great  part  of  its  sale  for  the  ensuing 
year.  If  you  restrain  the  party  from  selling  imme- 
diately, you  probably  make  it  impossible  for  him  to  sell 
at  all.  You  take  propeity  out  of  his  pocket  and  give  it 
to  nobody.  In  such  a  case,  if  the  Plaintiff  is  right,  the 
Court  has  some  means,  at  least,  of  indemnifying  him,  by 
making  the  Defendant  keep  an  account;  whereas,  if  the 
Defendant  be  right,  and  he  be  restrained,  it  is  utterly 
impossible  to  give  him  compensation  for  the  loss  he  will 
have  sustained.  And  the  effect  of  the  order  in  that 
event  will  be  to  commit  a  great  and  irremediable  in- 
jury. Unless,  therefore,  the  Court  is  quite  clear  as  to 
what  are  the  legal  rights  of  the  parties,  it  is  much  the 
safest  course  to  abstain  from  exercising  its  jurisdiction 
till  the  legal  right  has  been  determined. 

In  the  course  of  the  argument  cases  of  trade  marks 
were  referred  to :  but  trade  marks  have  nothing  to  do 
with  this  case.  Take  a  piece  of  steel :  the  mark  of  the 
manofacturer  from  which  it  comes  is  the  only  indication 
to  the  eye  of  the  customer  of  the  quality  of  the  article : 
so  it  is  of  blacking,  or  any  other  article  of  manufacture, 
the  particular  quality  of  which  is  not  discernible  by  the 
eye.  But  these  cases  are  quite  different  from  the  pre- 
sent case,  in  which  if  you  are  deceived  at  all,  it  is  not 
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by  the  eye.  The  size,  the  colour,  the  eogravings  are  all 
different  in  the  two  works,  so  that  no  one  who  sees  flie 
two  could  mistake  the  one  for  the  other.  At  the  same 
time  I  must  say,  that  there  is  in  the  descriptions  given 
of  the  two  works  a  very  remarkable  coincidence  of 
ideas  in  the  Plaintiff  and  Defendant,  if  the  two  wrap- 
pers  be  supposed  to  have  been  designed  independently 
of  each  other.  It  is  difficult  to  beheve  that  that  was 
pure  accident;  though  if  any  fraud  was  intended,  it  cer- 
tainly was  a  very  clumsy  one, 

I  am  not,  however,  so  satisfied  that  this  is  a  case  in 
which  the  Plaintiff  has  a  legal  right  against  the  De- 
fendant as-  to  justify  me  in  restraining  the  latter  from 
the  sale  of  his  work,  until  that  right  has  been  estabfished 
in  the  proper  tribunal. 

Therefore  the  injunction  must  be  dissolved,  the  De- 
fendant keeping  an  account,  and  the  Plaintiff  to  be  at 
liberty  to  bring  an  action. 


•I 


I 
r 

I 

I 


CASES  IN  CHANCERY,  1S9 


SMITH  V.  GUY. 
BRUNWIN  V.  GUY.  j^^  ^ 

npHESE  were  two  creditors'  suits  attached  to  different  The  Court 

branches  of  the  Court  for  the  administration  of  the  ^^  ground  of 
estate  of  the  same  testator.    The  bill  in  SmM  ▼.  Qw  irr^larity  in 

.__,,,  ,  ^  ••■.*  decree  in  a 

was  the  first  filed,  bat  a  decree  was  first  obtained  in  creditor's  suit, 

the  other,  and  the  deoree  afterwards  made  ih  Smith  v,  5^®  *^®  u®°" 
'  duct  of  the 

Gny  directed  that  the  Master  should  be  at  liberty,  if  he  suit  from  the 

•koukl  think  fit,  to  adopt  in  that  suit  any  of  die  accounts  ^^'^[^^'^ 

taken  under  the  decree  in  Brunwin  v.  Qiy.  another  cre- 

ditor, though 
coUunon  be 

Mr.  Boll  now  moved,  on  behalf  of  the  Plamtiff  in  ''^*^-, 

SmM  T.  Gi^f  that  all  further  proceedings  under  the  crees  had 

decree  in  the  other  suit  might  be  stayed,  or  that  the  !^t°  ^^^^^ 

°  .^      '  m  two  credi- 

proceedings  in  Smith  v.  Gw/  might  be  stayed,  and  that  tors'  suits  for 

the  Plaintiff  in  that  suit  might  have  the  conduct  of  the  J^ftj^JJie 

proceedings  in  Brunwin  v.  Gffiy,  the  Master,  in  either  same  estate, 

case,  being  at  liberty  to  adopt  any  of  the  accounts  or  ordered  that 

enqoiries  already  taken  or  prcMecuted,   as  he  should  the  PlaindflT 
. .  I  ^  in  the  suit  m 

wmk  fit.  which  the 

second  decree 
had  been 

The  quotion  was  fotinded  on  alleged  collusion  between  made  should 
Bnmwin  and  the  Defendant  Gty,  who  was  the  personal  ^  attend  ?^e 
representative  of  the  testator,  and  allied  irregularity  in  proceedings 

•k^  J  •     ^L  -.      •-.  under  the  first 

the  decree  in  that  suit.  decree ;  but, 

on  the  ground 
thflt  he  WES  a 
Before  Mr.  Bolt  had  proceeded  far  in  opening  the  stranger  to 

meritc  -.  that  suit,  re- 

fiised  to  give 
him  the  con- 

77ie  Lord  Chancellor  said  —  I  never  heard  of  a    ^^     *'• 
party,  who  is  a  stranger  to  a  cause,  asking  the  Court  to 
!  interfere 
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1846*       interfere  with  the  prosecution  of  a  decree  in  that  suit 
^"^*^^^"*^     on  the  ground  of  some  irregularity  in  the  decree.     The 
V,  party  who  moves  is  a  stranger  to  tlie  cause  of  Brunmn 

^"^*  V.  Gtyt  except  so  far  as  the  decree  in  hb  own  suit  gives 
the  Master  liberty  to  adopt  any  accounts,  taken  in  the 
other  suit,  which  he  may  think  fit.  But  he  is  no  party 
to  the  other  suit,  or  to  the  pleadings  in  the  cause.  It 
strikes  me,  however,  that  he  ought  to  be  present  at 
the  proceedings  under  the  decree  in  that  suit*  His 
decree  ^ves  the  Master  leave  to  adopt  in  his  suit  the 
accounts  taken  in  the  other :  and  the  Master  will^ 
of  course^  adopt  them,  unless  Smith  shews  some  reason 
to. the  contrary;  but  it  is  much  better  that  Smith  should 
be  there  in  tlie  first  instance  than  that  h^  should  make 
his  objeptions  after  the  proceedings  in  Brwmin  v.  Gta^ 
are  concluded.  I  do  not  see  how  I  can  go  further 
than  that. 

Mr.  Jl  Parker  who,  with  .  Mr.  Craig,  appeared  for 
Gujfi  stated  that  Smith  had,  in  fact,  been  served  with  all 
the  warrants  taken  out  under  the  other  decree. 

[The  LoBD  Chancellor. 

Yes ;  but  what  I  shall  now  do,  will  give  him  the  right 
to  it] 

Mr.  Parker  then  suggested,  that  the  order  should 
contain  some  reservation  as  to  costs,  as  the  interference 
of  Smith  in  the  proceedings  in  the  other  suit  might, 
perhaps,  lead  to  increased  litigation  and  eicpense. 

The  Lord  Chancellor. 

The  order  should  be,  that  Smith  be  served  with  all 
warrants  in  the  proceedings  in  Brufmin  v.  Giy^  and  be 
at  liberty  to  attend  those  proceedings ;  and,  he  not  being 

a  party 
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a  ptrty  to  that  suit,  reserve  the  consideratioa  of  the        1846. 
costs  which  may  be  occasioned  by  his'  attending  those 
proceedings. 


CHRISTIAN  V.  FOSTER 
BUNNETT  t;.  FOSTER. 

nnniS  was  an  appeal  from  part  of  an  Order  of  the  The  tnisto 
Master  of  the  Rolls,  directing  payment  of  the  costd  residuary 
of  these  suits  rateably  out  of  the  real  and  personal  gift,  of  real 

•^  "^  and  personal 

estates  of  the  testator.  estate  having 

fiiiled,  the 
costs  of  a  suit 
The  testator  devised  his  real  estate  to  trustees  Upon  by  the  next  of 

trust  to  pay  the  income  to  his  niece  Anne  Worship  and   ^'^hdtec« 
her  daughter  Anne  Le/evre  successively  for  life,  and  then   the  ground 
to  sell  the  estate.  He  then  gave  some  pecuniary  legacies,   ^^^e  was 

and  bequeathed  all  his  personal  estate  to  the  same  trus-  converted 

out  and  outf 
tees  upon  trust,  to  convert  it  mto  money,  and  to  invest  ^ere  appro- 

what  should  remain  after  payment  of  his  funeral  and  P"«ted  be- 

'^  -^  tween  the  real 

testamentary  expenses  and  debts,  and  the  legacies  before  and  personal 

given,  and  to  pay  the  income  to  the  same  tenants  for  life  ^JUJgh  the 

in  succession;  and,  after  the  death  of  the  survivor,  to  title  of  the 

hold  the  monies  so  invested,  and  the  monies  produced  ]^^  ^^s  held 
bj  the  sale  of  the  real  estate,  upon  trust  to  pay  lOOt  to     \^f^  ^^» 

each  of  the  children  of  Anne  Lefevre  who  should  sur-  Court  ad* 

vive  her,  and  to  pay  the  residue,  or  the  whole,  if  there  JH^?d  it  to 

should  be  no  such  child,  unto  and  among  his  brothers*  absence  of 

and  sisters*  children  who  should  be  alive  at  the  death  JJ^^^jfj^^* 
of  Anne  Lefevre^  or  their  respective  executors  or  mU 
miaistrators. 


Vou  IL  M  Anne 


Christian 

V, 
FoSTBlt. 
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Atme  hefevrt  having  survived  her  motli^,  and  died 
without  leaving  any  child,  and  there  being  no  child  of 
any  of  the  testator's  brothers  and  sisters  then  living, 
the  question  arose,  in  ^vhat  way  the  fund  in  the  hands 
of  the  trustees,  consisting  partly  of  the  residuary  per- 
sonal estate  and  partly  of  the  proceeds  of  the  real 
estate  (which  had  been  sold  with  the  consent  of  the 
tenants  for  life  during  their  lifetime),  was  to  be  dealt  with. 

Certain  persons,  calling  themselves  next  of  kin  of  a 
child  of  one  of  the  testator's  sisters,  claimed  the  whole 
under  the  words  *^  or  to  their  executors  or  administra- 
tors." The  next  of  kin  of  the  testator  claimed  the 
whole  as  under  an  intestacy,  insisting  that  the  real 
estate  was  absolutely  and  for  all  purposes  converted 
into  personalty.  On  the  other  hand,  two  persons, 
each  calling  himself  the  testator's  heir-at-law,  claimed, 
Qs  under  an  intestacy,  the  part  of  the  fuod  which  had 
arisen  from  real  estates. 

The  first  of  the  above-mentioned  suits  was  instituted 
by  parties  belonging  both  to  the  first  and  second  classes 
of  claimants :  the  second,  by  parties  belonging  to  the  se- 
cond class  only.  And  the  enquiries  directed  in  both  were, 
first,  whether  there  was  any  child  of  Anne  Lefevre  living 
at  her  death ;  secondly,  whether  there  were  any  children 
of  any  of  the  testator's  brothers  and  sisters  living  at  her 
death ;  thirdly,  who  were  the  next  of  kin,  at  her  deatb^ 
of  the  testator's  brothers'  and  sisters*  children,  and,  if  any 
of  such  next  of  kin  were  dead,  who  were  their  personal 
representatives ;  fourthly,  who  were  the  next  of  kin  of 
the  testator  at  her  death,  and  if  any  of  them  were  dead, 
who  were  their  personal  representatives ;  fifthly,  who 
was  the  testator's  heir-at-law. 

By  the  result  of  the  third  and  fourth  *of  these  en- 
quiries, it  was  ascertained  that  both  the  classes  to  which 

they 
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thqr  referred  were  very  numeroiu,  and  that  some  indi- 
viduals belonging  to  each  were  parties  to  both  the  suits. 
The  two  persons  who  both  claimed  to  be  the  heir-at- 
Jaw,  and  who  wer  also  parties  to  the  suits,  agreed  to 
settle  the  question  of  heirship  between  them* 

The  causes  were  heard  together  for  further  directions 
before  the  Master  of  the  Rolls  without  any  other  parties 
being  brought  before  the  Court  (a)  At  the  hearing, 
the  claim  of  the  next  of  kin  of  brothers*  and  sisters' 
children  was  given  up,  and  the  Master  of  the  Rolls  de- 
cided against  the  claim  of  the  next  of  kin  of  the  testator 
on  the  question  of  conversion,  considering  the  point  so 
clear  as  to  justify  the  Court  in  ^  disposing  of  it  in  the 
absence  of  many  of  that  class  who  were  not  parties  to 
the  suits.  And  his  Lordship  directed  the  costs  of  both 
suits  to  be  paid  rateably  out  of  the  portions  of  the  fund 
irhich  had  arisen  from  real  and  personal  estate. 


16S 
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Chbutian 

V, 
FoSTBg. 


From  that  decision  as  to  costs,  the  heir-at-law  ap- 
pealed :  and  the  appeal  now  coming  on  to  be  heard, 

Mr.  Bolt  and  Mr.  Borrettf  for  the  Appellant,  said,  that 
there  was  no  precedent  for  throwing  upon  the  heir  of 
a  testator  the  costs  occasioned  by  the  unsuccessful  claims 
of  other  parties  upon  the  lands  descended ;  and  that 
the  effect  of  doing  so,  here,  would  be,  to  take  away  from 
the  heir  the  very  estate  which  the  Court,  by  the  same  de- 
cree, adjudicated  as,  beyond  all  doubt,  belonging  to  him ; 
ihough  the  greater  part,  by  far,  of  the  costs  of  the  suit 
had  been  occasioned  by  the  enquiries  directed  for  the 
parpose  of  ascertaining  parties,  who  turned  out  to  have 
no  tide  to  any  thing  but  the  personal  estate.  That  the 
primary  fund  for  payment  of  funeral  and  testamentary 
expenses,  debts,  and  legacies,  was  also  the  primary  fund 

for 

(a)  7  Beav.5iO» 
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1846. 


•Ohristiah 

V. 

Foster 


for  the  payment  of  the  costs  of  administering  the  estate ; 
Bipley  v.  Moysexf  (a) ;  and,  in  this  case,'  that  fund  was 
the  personal  estate.    That  Attomey^Qeneral  v.  Soidhgate^ 
as  altered  by  Lord  Lyndlwrst  on  appeal,  was  no  excep- 
tion to  that  rule;  for,  there^  the  Court  held  that  the 
debts  and  legacies  were  payable  rateably  out  of  the  real 
and  personal  estates  as  a  mixed  fund,  {li)     That  in 
Leacrqft  v.  Maynard{c\  the  costs  were  apportioned, 
as  a  punishment  to  the  heir  for  having  instituted  an  un« 
tecessary  suit.     And  in   Walter  v.  Maunde{d)j  there 
was  a  mixed  fund,  and,  moreover,  the  contest  was  not 
between  the  heir  of  the  testator  and  parties  claiming 
under  his  will,  but  between  two  parties,  both  of  whom 
claimed  under  the  will;  for,  as  the  Court  construed 
the  will,  there  was  a  trust  of  the  proceeds  of  real  and 
personal  estate  for  the  testator's  next  of  kin ;  and,  some 
of  them -having  died,  the  question  was  whether  their 
shares  went  wholly  to  their  personal  representatives,  or, 
so  far  as  they  consisted  of  the  proceeds  of  real  estate, 
to  their  heirs«at-law»     That  case,  therefore,   had  no 
application  to  the  present;  and  in  Eyre  ▼•  Marsden  {e)^ 
the  only  point  decided  was,  that  property  which  turned 
out  to  be  undisposed  of  by  the  will  was  to  contribute 
its  share  of  the  costs  of  suit  with  the  property  which 
was  well  disposed  of.     On  the  whole,  therefore,  they 
submitted  that  the  real  estate  ought  at  the  most  to  be 
charged  only  with  so  much  of  the  costs  of  the  suit  as 
exclusively  related  to  it* 


Mr.  t7.  Parker  and  Mx.Birdf  for  the  Respondents^ 
relied  on  the  circumstance,  that  all  the  enquiries  directed 
by  the  decrees  were  necessary,  to  enable  the  trustees 
safely  to  dispose  of  the  fund  in  their  hands ;  and  that 

on 

(fl)  I  Keen,  518.  (rf)  19r«.424. 

(b)  12  Sim.  77.  (e)  4  Mi/l.  $  Cr.  23 1. 

(c)  1  Vet.  279. 
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on  that  principle  the  costs  ought  to  be  borne  rateably 
between  the  two  elements  of  which  that  fund  consisted. 


The  Lord  Chancellor,  after  staling  the  substance 
of  the  will,  and  the  conflicting  claims  upon  the  fund, 
proceeded  as  follows :  — 

The  Master  of  the  Rolls  held  the  next  of  kin  of 
the  testator  to  be  entitled  to  so  much  of  the  fund  as  had 
arisen  from  the  personal  estate,  and  the  heir-at-law  to 
so  much  of  it  as  had  arisen  from  the  real  estate,  and 
directed  the  costs  to  be  paid  rateably  out  of  the  realty 
and  personalty,  according  to  their  value. 

It  appears  from  the  report  (a),  that  the  Master  of 
the  Rolls  was  asked  to  direct  that  all  the  costs  should 
be  paid  out  of  the  personal  estate,  which  he  refused ;  and 
it  does  not  appear  that  any  objection  was  raised  as  to 
the  apportionment  as  directed.     Upon  the  appeal,  how- 
ever, it  was  contended  that  the  whole  of  the  costs  ought 
to  be  paid  out  of  the  personal  estate;  but,  upon  looking 
at  the  petition  of  appeal,  I  find  that  this  question  is  not 
raised,  but  that  the  only  complaint  is,  that  the  costs 
were  ordered  to  be  paid  out  of  the  realty  and  per-, 
sonalty  according  to  their  value,  instead  of  a  direction 
to  separate  the  costs,  and  to  pay  so  much  as  had  arisen 
on  account  of  the  real  estate  out  of  the  realty,  and  so 
much  as  had  arisen  on  account  of  the  personal  estate 
out  of  the  personalty.     This,  therefore,  I  consider  as 
the  only  question  for  my  consideration,  and  I  think  the 
Appellant  was  well  advised  in  not  raising  the  other 
question  by  the  petition  of  appeal,  for  it  would  have 
been  most  hopeless  to  contend  that  the  Appellant  was 
not  to  bear  any  part  of  the  costs  of  a  litigation  by  means 
of  which  the  title  to  the  fund  had  been  adjudged. 

It 

(a)  7  Beat.  540« 

M  s 


1846. 


Christiai^ 

V. 

Foster. 
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1846;  It  must  be  obseryed  that,  although  during  the  liyes 

^^^^"^  of  ihe  tenants  for  life  the  funds  were  kept  separate,  they 

V.  were  united  and  blended  upon  the  death  of  the  survivor; 

f^osTBR  ^^ j^  j^^j  ^^^  ^Y^^  dispositions  of  the  will  failed  for  want 

of  objects  to  take,  the  proceeds  of  the  realty  and  per- 
sonalty would  from  thenceforth  have  formed  but  one 
fund :  but,  owing  to  the  failure  of  such  objects,  the  sepa- 
rate character  of  each  survives  for  the  benefit  of  tlie 
next  of  kin,  and  the  heir-at-law.  The  testator  directed 
their  union :  events  which  he  did  not  contemplate  have 
prevented  it.    What  in  such  cases  is  the  rule  as  to  costs  ? 

There  is  no  question  here  as  to  residue,  for  both 
parts  of  the  fund  were  intended  to  be  given,  and  in 
both  the  gifts  have  failed  for  want  of  objects.  Why,  in 
such  a  case,  is  one  part  of  the  fund  only  to  bear  the 
costs  of  litigation  common  to  both  ? 

Many  cases  have  occurred  in  which  costs  have  been 
directed  to  be  borne  pro  raid  by  different  funds,  part 
of  which  were  undisposed  of,  but  as  to  other  parts  of 
which  the  testator's  intention  prevailed :  such  was  Hawse 
V.  Chapman  (a),  Ackroyd  v.  Smithson,  (b)  So,  where 
legacies  fail  under  the  Mortmain  Act,  the  costs  are  paid 
pro  rat&  out  of  the  part  undisposed  of,  and  the  part 
well  bequeathed ;  Attorney-General  v.  Lord  Winchel' 
sea  {c)j  Attomey-General  v.  Hurst,  [d)  In  Eyre  v.  Mars- 
den  there  was  a  mixed  fund,  part  of  which  was  decreed 
to  the  next  of  kin,  and  part  to  the  heir-at-law ;  and  costs 
had  been  incurred  by  enquiries  and  proceedings  for  the 
purpose  of  separating  the  different  parts  of  the  fund ;  and 
I  directed  that  such  costs  should  be  apportioned  pro  ratd 

between 

(a)  4  Vet.  542.  (c)  3  Bro.  C.  C.  373. 

(b)  1  Bro.  C.  C  503.  (<0  2  Cox,  364. 
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between  the  funds  of  the  heir  and  the  next  of  kin.    The        1846. 

case  which  comes  nearest  to  the  present  is   Walter  v.     )r^^^*^ 

-  1  Christian 

Matmde  ;  that  was  the  case  of  a  mixed  fund  of  realty       _  v. 

and  personalty}  which,  under  a  gift  to  relations,  the  Master 

of  die  Rolls  adjudicated  to  the  next  of  kin,  and  directed 

all  the  costs  to  be  paid  out  of  the  personal  estate ;  but 

that  Lord  Eldon,  upon  appeal,  altered,  and  directed  that 

the  costs  should  be  apportioned  according  to  the  value 

of  the  real  and  personal  estates. 

It  appears,  therefore,  that  the  direction  of  the  Master 
of  the  Rolls  in  the  present  case  is  not  only  not  contrary 
to  the  practice  of  the  Court,  but  that  it  is  in  strict  con- 
formity with  the  great  majority  of  precedents ;  and  in 
matters  so  much  of  discretion  as  questions  of  costs,  I 
should  have  been  most  unwilling  in  a  doubtful  case  to 
disturb  a  direction  which,  being  within  the  principle 
of  the  Court,  was  fairly  open  to  the  exercise  of  its  dis- 
cretion, particularly  where  substantial  justice  has  been 
done.  But  the  present  is  not,  I  think,  doubtful:  the  en- 
quiry asked  —  how  much  of  the  costs  had  been  incurred 
in  respect  of  the  real  and  how  much  m  respect  of  the. 
personal  estate — would  be  attended  with  great  difficulty, 
nearly  all  the  proceedings  being  common  to  both. 

Appeal  dismissed  with  costs* 


M  4 
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1846. 


d^ec,  15* 


COOMBE  I.  RAMSAY. 


A  ITER  the  expiration  of  more  than  ten  weeks  fr«m 
the  filing  of  the  answer,  the  Plaintiff  had  applied 


All  applica- 
cations  for 
leave  to  amend 

under  th^  to  the  Master  for  leave  to  amend  the  bill.     The  appli- 

Ordersof  Jwiflry        ,  ,  •    "^  * 

1845  are  to       cation  having  been  refused  by  the  Master,  had  been 

be  niade  in       renewed  before  the  Vice-Chancellor  of  England,  who 
the  first  m-  *>        ' 

•tance  to  the    had  also  refused  it. 

Master 

It  was  now  renewed,  by  way  of  appeal,  before  the 
Lord  Chancellor,  by  Mr.  Cooper  and  Mr.  Miller^  for 
the  Plaintiff,  who  insisted,  on  the  authority  of  Uoyd 
v.  Wait  (a),  that  it  was  a  case  in  which  the  Master 
had  no  jurisdiction,  and,  consequently,  that  an  appeal 
lay  from  the  ViceoChancellor's  decision. 

Mr.  Spence  and  Mr.  Stinfon^  contra,  contended,  on 
the  authority  of  Chrisfs  Hospital  v.  Grainger  (i),  that 
all  applications  tb  amend  under  the  new  Orders  of  May 
1845  were  to  be  made  in  the  first  instance  to  the  Master, 
and,  therefore,  that  the  decision  of  the  Vice-Chancellor 
in  this  case  was  conclusive :  S  &  4  ^.  4.  c.  94.  $•  13. 


The  Lord  Chancellor. 

The  case  of  Uoyd  v.  Wait  has  no  application :  the 
decision  being  founded  expressly  upon  the  negative 
words  in  the  ISth  Order  of  November  1831,  which  for 
some  reason  were  omitted  in  the  corresponding  Order 
of  May  1845;  and  Chrisfs  Hospital  v.  Grainger  pro- 
ceeded upon  that  distinction. 

Motion  refused  with  costs. 


(fl)  4  Mtf.  Sf  Cr.  257. 


(b)  lPm.63^. 
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In  the  Matter  of  THOMAS,  a  Lunatic.  -O'^-  * 

^HIS  was  the  petition  of  the  wife  of  the  lunatici  as  Application 

■■-  tlie  committee  of  his  estate,  prayinff  a  reference  to  ^^\^  reference 

.         ^  ••to  the pro- 
tbe  Master  to  enquire  whether  it  would   be  fit  and  prietv  of  ad- 
proper  that  any  and  what  sum  should  be  allowed  out  JJ^*"^  *    *. 
of  the  lunatic's  estate  to  enable  his  eldest  son,  who  was  money  out  of 
resident  in  the  island  of  Barbadoes^  to  purchase  an  aUimlSc^ 
estate  there,  upon  which  the  lunatic  had  a  mortgage  for  estate,  to 
3000/.,  and  the  equity  of  redemption  of  which  had  been  eldest  son  to 
offered  to  the  son  for  the  sum  of  2000/.  pm  chase  an 


estate,  re- 
fused. 


It  appeared  that  the  income  of  the  lunatic's  property 
was  about  1600/.  a  year,  of  which  600/.  per  annum  had 
been  allowed  for  the  maintenance  of  him  and  his  wife» 
and  300/.  for  the  maintenance  of  four  of  his  younger 
children.  That  he  bad  seven  children  in  all,  and  that 
a  reference  similar  to  that  now  asked  had«  a  short  time 
ago,  been  made  by  Lord  Lyndhurst^  with  a  view  to  the 
allowance  of  a  sum  of  2000/.  out  of  the  corpus  of  the 
estate  for  the  purpose  of  setting  up  another  of  the 
younger  children  in  business,  (a) 

* 

The  petition  stated  that  the  son.  on  whose  behalf  the 
application  was  made,  had  no  resources  of  his  owp 
except  a  precarious  salary  of  lOO/.,  of  which  he  was  in 
the  receipt  as  agent  of  another  estate  in  the  island. 

Mr.  C  Af.  Boupell  appeared  for  the  petitioner. 

The 

(a)  The  Reporter  has  been  timattng  to  the  Petitioner,  that 

bfonned  that  the  Lord  Chan-  he  must  not  be  very  sanguine  as 

cdlor  made  this  order  with  some  to  the  result  of  the  reference. 
bestatioD,  at  the  same  time  in* 
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In  re 
Thomas^ 


The  LoBD  Chancellor. 

The  Court  will  advance  small  sums  to  put  relations 
of  a  lunatic  out  as  apprentices:  but  as  to  advancing 
large  sums  of  2000/.  to  enable  one  of  his  family  to  buy 
an  estate,  I  never  heard  of  such  a  thing.  In  that  way 
you  might  dispose  of  the  whole  of  the  lunatic's  pro- 
perty, and  leave  him,  if  he  recovers,  to  find  all  his  pro- 
perty gone.  If  you  can  find  any  precedent  for  such  an 
application,  you  may  mention  it  again :  but  if  there  is 
none  I  shall  certainly  not  make  one. 


Bee  11.21. 


JORDAN  V.  JONES. 


The  Court 
Will  not  make 
a  peremptory 
order  upon  a 
married 
woman,  to 
execute  a 
conveyance 
of  an  estate 
not  settled  to 
her  separate 
use. 


^I^HIS  was  a  motion  to  discharge  so  much  of  an 
"*"  order  (a)  of  the  Vice-Chancellor  Wigram^  as  ordered 
that  the  Defendant  Mrs.  Jones^  who  was  a  married 
woman,  should,  within  four  days  afler  service  of  the 
order,  execute  a  conveyance  pursuant  to  the  decree  and 
acknowledge  it  before  a  Master  or  Commissioner. 

The  Plaintiff  was  equitable  mortgagee  of  an  estate  by 
virtue  of  a  deposit  of  title-deeds  made  by  Mrs.  Jones^ 
before  her  marriage,  she  being  at  the  time  mortgagee 
in  fee  of  the  estate.  The  suit  was  for  a  foreclosure  of 
the  mortgage,  or  a  sale.  By  the  decree  it  was  ordered 
that  the  estate  should  be  sold,  and  that  all  proper  par- 
ties should  join  in  the  conveyance  as  the  Master  should 
direct  The  estate  was  accordingly  sold,  and  the  pur- 
chaser having  paid  his  purchase  money  into  Court  was 
let  into  possession :  but  Mrs.  Jones  and  her  husband 
having  refused  to  execute  the  deed  of  conveyance,  the 

above-* 
(/i)  See  XII.  Gen.  Ord.  26th  Aug.  1841. 
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above-mentioned  order  was  obtained  for  the  purpose        ISifS.  ^ 
of  enforcing  the  decree  against  them  by  process  of      Jordan 

contempt.  ,  ^* 

J0NB8. 

Mr,  Cooper  and  Mr.  Saunders  for  the  motion,  said 
that  the  only  way  in  which  a  married  woman  could 
coDvey  an  estate  not  settled  to  her  separate  use  was, 
before  the  passing  of  the  3  &  4  fF.4e.  c.  74.,  by  fine; 
and,  since  that  Act,  by  the  form  thereby  substi7 
tilted,  {a)  And  that  in  both  cases  it  was  of  the  essence 
of  the  act,  that  it  should  be  voluntary ;  that  accord- 
ingly there  was  no  case  either  before  the  statute,  or 
since,  in  which  a  married  woman  had  been  committed 
for  refusing  to  execute  a  deed.  That,  on  the  contrary, 
the  Court  was  so  jealous  of  any  attempt  to  control  her 
will,  that  it  often  refused  to  enforce  against  a  husband 
an  express  covenant  that  his  wife  should  join  in  a  con- 
veyance, (b) 

Mr.  Giffkrd,  contrij  observed  that'  all   the  autho-  ^ 

rities  referred  to  were  cases  in  which  the  husband  had 
contracted  to  sell  his  wife's  estate;  and  that  the  rule 
which,  in  the  case  of  a  married  woman,  required  a  volun- 
tary acknowledgment  of  a  deed,  as  formerly  of  a  fine, 
had  reference  only  to  her  subjection  to  marital  control, 
and  was  not  intended  to  paralyse  the  arm  of  the'  Court 
in  the  execution  of  its  decrees,  whenever  a  married 
woman  happened  to  be  concerned. 

He  also  referred  to  the  stat.  1  fK  4.  c  36.  s.  15* 
r.  15.  (the  Contempt  Act). 

Mr.  Cooper^  in  reply,  referred  to  the  1  W.  4.  c.  60. 

(the  Trustee  Act). 

The 

.  (a)  88.79,80.  c.4.  «.3.  pi.  19.  and  the  caaea« 

\h)  Su^d.  V.  4-  P.  loth  Ed.      there  cited. 
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1846.  ^^  Lord  Chamcjellor. 

When  once  yon  make  a  married  woman  a  trustee^  of 
course  there  is  no  difficulty,  but  that  is  not  the  question 
here,  {a)  It  is,  however,  quite  new  to  me  that  the  Court 
has  no  jurisdiction  to  compel  a  conveyance  by  a  married 
woman  pursuant  to  its  decree.  The  difficulty  is,  that 
the  order  goes  to  compel  her  to  do  what  the  statute 
^  says  shall  be  voluntary.      In  a  certain  sense,  however, 

she  does  it  voluntarily  when  she  does  it  in  obedience 
to  the  order,  for  she  does  it  to  avoid  the  consequences 
of  not  doing  it.  There  is  no  doubt  that  all  the  rules 
vnth  respect  to  married  women  are  to  protect  them 
against  the  husband.  I  am  told,  however,  that  the  same 
question  occurred,  when  I  last  held  the  Great  Seal, 
and  that  I  then  decided  it  I  will,  therefore,  reserve  my 
judgment  until  I  have  seen  what  was  done  in  that  case. 

Dec.  21.  On  a  subsequent  day. 

His  Lordship  said,  that  he  had  been  furaished  with 
a  note  of  the  case  of  Foxon  v.  Faron  (jb)  (the  case 
to  which  he  had  referred),  in  which  the  same  question 
occurred,  and  in  which,  concurring  in  opinion  with  the 
Masterof  the  Rolls,  he  had  come  to  the  conclusion 
that  the  Court  had  no  authority  to  make  such  an  order 
as  this  against  a  married  woman ;  and  that  he  should 
adhere  to  that  decision  in  the  present  case. 

Order  discharged. 

(a)  In  King  Y.  Leach f  2  Hare,  in   this  case,  but  he  has  been 

57.^  where  in  a  foreclosure  suit  informed  by  the  solicitor  en- 

by  an  equitable  mortgagee,  the  gaged  in  it,  that  it  arose  in  1836, 

estates  had  been  sold  under  the  upon  a  petition  praying  that  a 

decree,  but  the  mortgagor  was  female  ward  of  Court,  who,  having 

abroad,  tlie  Court  treating  him  as  attained  twenty-one,  had  married 

a  trustee,  for  the  pluntiff,  made  without    the    sanction    of  the 

an  order  for  the  appointment  of  Court,  might  be  ordered  to  exe- 

a  person  to  convey  in  his  place,  cute  the  settlement  subsequently 

1  WA.  c.  60.  M.  8.  18.  made  of  her  property  under  the 

(*)  The  Reporter  has  been  direction  ofthe^Court. 
unable  to  procure  the   papers 
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V 


BROWN  V.  ROBERTSON.  2)rr.iff. 

T^HIS  wa9  a  motion  on  the  part  of  the  Defendant,  An  order  dis- 

"*•  to  discharge  an  order  of  the  Vice-Chancellor  of  inSSritj 

England  dated  the  4th  June  1 846,  for  the  appointment  ^^"  ^'^If ' 

of  a  receiver,  and  another  order  of  the  27th  of  No*  notice  of 

vember,  refusing  with  costs  a  motion  to  discharge  that  "o'wjn^** 


order*  An  order  ma 

be 
for 


aar 
be  impeached 


tor  irregu- 

The  notice  of  the  appeal  motion  was  general :  but       hirity,  d* 

thoi^  the 
notice  of 
Mr.  Teed^  in  support  of  it,  relied  solely  npon  the  notion  do  not 

ground  of  irregularity,  inasmuch  as  the  order  of  the  the^trand of 

4th  June  purported  to  be  made  on  an  aflSdavit  of  ser-  *V  ^f  ?"^ 

uon  being 

vice,  whereas  it  appeared  that  the  notice  of  motion  on   material  only 

which  it  was  made,  was  served  after  eight  o'clock  on  "•  ?*  ^^ 

'  ^  and  not  al- 

Mmdtttf  evening,  for  the  following  Thursday^  when  the  ways  even  as 
order  was  pronounced.  *^  * 

Mr.  «7s.  Parker^  and  Mr.  BazalgeiUf  contrd^  stated 
that  the  Defendant  appeared  personally  in  opposition  to 
the  motion,  on  the  4th  of  June  when  it  was  made,  and 
they  insisted  that  appearance  was  a  waiver  of  the  irregu* 
laritj  of  service. 

[7%e  Lord  Chancellor.  Not,  if  he  only  appeared 
to  protest.] 

They  further  contended,  that  a  party  who  com* 
plained  of  an  order  on  the  ground  of  irregularity,  was 
bound  to  state  it  expressly  in  the  notice  of  motion* 

The 
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The  Lord  Chancellor. 

.  That  is  only  material  as  to  the  costs  in  any  case,  and 
in  the  view  I  take  of  this  case,  it  is  not  material  even  in 
that  respect. 


On  the  conclusion  of  the  argument, 

His  Lordship  said  — 

The  order  was  obtained  on  an  a£Sdavit  of  service, 
which  was  not  in  fact  a  regular  service,  and  which  the 
party  was  bound  to  know  was  not  a  regular  service. 
I  cannot  but  consider  that  an  attempt  to  impose  upon 
the  Court :  and  it  has,  in  fact,  imposed  upon  the  Court. 
I  am  told,  indeed,  that  the  Defendant  was  personally 
present  when  the  order  was  made :  but  if  he  came  merely 
to  inform  the  Court  that  he  had  not  been  regularly 
served,  and  the  Court  overruled  that  objection,  and 
proceeded  on  the  merits,  the  Court  was  in  error.  How- 
ever, whether  that  was  so  or  not,  I  cannot  take  notice 
of  what  took  place  before   the   Vice-Chancellor,  for 
his  order  itself  informs  me  that  it  was  made  on  an  affi- 
davit of  service,  and  it  is  now  established  before  me 
that  that  service  was  an  improper  service,  and  if  a  party 
obtains  an  order  on  an  improper  service,  be  cannot  be 
allowed  to  take  any  benefit  from  it«     I  shall  therefore 
discharge  both  the  orders  with  costs,  without  prejudice 
to  any  other  motion  on  merits. 


Mr.  Parker  submitted,  whether  the  circumstance  of 
the  notice  of  motion  before  the  Vice-Chancellor  not 
having  specified  irregularity  as  the  ground  of  it,  did  not 
disenutle  the  Defendant  to  the  costs  of  that  motion. 


The 
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The  Lord  Chancellor.  1 846. 


You  brought  the  party  into  litigation  bj  an  order  irre- 
gularly obtained.     He  had  two  objections  to  it,  one  of   j^bbrtson, 
foriDi  and  the  other  of  merits.     He  was  not  bound  to 
elect  between  them,  and  form  his  own  opinion  as  to  the 
validity  of  his  objection  on  the  point  of  regularity. 


RIGBY  V.  STRANGWAYS.  Dec.  i7. 


ri^HIS  was  the  renewal  of  a  motion,  which  had  been  Where  two 
-^   refused  by  the  Vice-Chancellor  of  Engkmdf  on  the  gtitiited  for' 

part  of  a  Defendant  who  had  been  served  with  a  copy  ^^^  admiiii- 

stration  of  the 
of  the  bill,  for  leave  to  enter  a  common  appearance,  same  estate, 

aod  to  defend  the  suit  in  the  ordinary  way,  notwith-  "ijionadecrec 

•^        •'  .  being  obtained 

standing  the  time  limited  for  making  the  application  in  one  of 

by  the  16th  General  Order  of  May  1845,  Rule  5.  had  pfe*°j^ 

expired.  made  to  stay 

proceedings  in 
the  other ;  the 
The  bill  was  filed  in  November  1845,  by  one  of  several  question  a1- 

residuary  legatees  under  a  will,  for  an  administration  of  the  latter  suit 

the  testator's  estate.     The  Defendant  who  now  moved,  "*^  ^?  *^ 

more  than  can 

and  who  was  another  of  the  residuary  legatees,  was  not  be  obtained  in 
served  with  a  copy  of  the  bill  until  the  6th  of  August  *^«  fo™f  : 

'^'^        ,  ,  ^  A  question 

1846,  previously  to  which  he  had  himself,  in  the  month  between  the 

•      •  • 

of  July  of  that  year,  filed  another  bill  for  the  admistra-  and  next  of 
tion  of  the  same  estate.     Replication  was  filed  in  the  lun  as  to  con- 
first  suit  on  the  11th  of  November^  and  the  motion  estate,  cannot 
above-mentioned  before  the  Vice-Chancellor  was  made  ^  disposed  of 

in  a  suit  in 
on  the  25th  of  that  month.  which  neither 

of  those  par- 
ties is  Plain- 
Both  tiff. 
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Both  the  bills  alleged,  that  part  of  the  real  and  per-* 
sonal  estate  comprised  in  the  residuary  gift,  was  ondis* 
posed  of  by  reason  of  the  death  of  some  of  the  residuary 
legatees  in  the  testator's  lifetime;  bat  tlie  second  bill,  in 
which  the  Defendant  who  now  moved,  sued  in  the  cha- 
racter  of  one  of  the  next  of  kia  as  well  as  of  residoary 
legatee,  insisted  that  the  real  estate  was  by  the  will 
converted  out  and  out  into  personalty,  and  accordingly 
prayed  that  the  realty  undisposed  of  as  well  as  the  per* 
sonalty  might  be  adjudged  to  the  next  of  kin. 

Mr.  Sluart  and  Mr.  Elderlon  for  the  motion,  said^ 
that  there  were  questions  as  to  the  legitimacy  of  some 
of  the  next  of  kin,  and  that  their  client  apprehended 
that  his  title  as  one  of  such  next  of  kin  might  be  pre- 
judiced unless  he  had  an  opportunity  of  obtaining  in* 
^pection,  in  the  Master's  office^  of  certain  documents 
which  were  in  the  custody  of  some  of  the  parties  to  the 
suit,  and  of  examining  them  on  interrogatories,  which 
he  could  not  do  unless  he  were  an  active  party  in  the 
cause. 


Mr.  RoU  appeared  for  the  Plaintiff,  but 

Tie  Lord  Chancellor  (without  hearing  him) 
said,  that  the  application  being  to  the  discretion  of  the 
Court,  he  should  certainly  exercise  that  discretion,  as 
the  Vice-Chancellor  had  done,  in  such  a  manner  as^ 
if  possible,  to  prevent  two  suits  being  prosecuted  for 
the  administration  of  the  same  estate.  If  the  Defend-% 
ant  chose  to  dismiss  his  own  bill,  tt  was  quite  right 
that  he  should  be  an  active  party  to  this  suit ;  but  he 
must  make  his  election  between  them,  and  if  he  pre- 
ferred going  on  with  his  own  suit,  this  motion  must  be 
refused. 


The 
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He  Defendant  declining  to  abandon  his  own  suitf 

the  motion  was 

Refused  with  costs. 
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The  Plaintiff  having  a  few  days  afterwards  obtained 
a  decree  in  this  suit,  gave  notice  of  a  motion  before  the 
Lord  Chancellor,  that  all  further  proceedings  in  the 
Defendant's  suit,  which  was  in  a  different  branch  of 
the  Court,  might  be  stayed. 

Mr.BoU  and  Mr.  Baify  for  the  motion,  stated  the 
fflinates  of  the  decree,  which  directed,  amongst  other 
things,  the  usual  inquiries  as  to  the  testator's  heir  at 
law  and  next  of  kin,  which  they  submitted  would  en- 
able the  Court  on  further  directions  to  dispose  of  all 
the  questions  that  could  arise  in  reference  to  the  estate. 

77if  Lord  Chancellor. 

The  second  suit  raises  a  question  of  conversion  as 
between  the  next  of  kin  and  the  heir,  in  which  the 
Plaintiff  in  the  first  suit,  not  being  one  of  the  next  of 
kio,  has  no  interest ;  and  a  question  of  conversion  can- 
not be  decided  between  co-Defendants  on  petition.  The 
question  on  applications  of  this  kind  is,  whether  the  suit 
which  is  sought  to  be  stayed,  asks  something  more  than 
coald  be  obtained  under  the  existing  decree :  and  that 
being  the  case  here,  the  motion  must  be  refused  with 
costs.  It  will  be  proper,  however,  that  the  decree  in 
this  suit  should  be  referred  to  the  same  Master  to 
whom  the  former  decree  was  referred,  in  order  to  avoid 
the  expense  of  taking  the  accounts  twice  over. 


1846. 


VoL.IL 


N 
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Jti.il'  COOPER  ».  LEWIS. 

If  a  petition  A  general  demurrer  filed  by  one  of  the  Defend- 
oX^r^  ^  ants  in  this  cause,  having,  on  argument,  been  over- 
presses  any      ruled  on  the  10th  of  November  1846,  the  Defendant  pre- 

uAct  which 

whether  r^ly  rented  a  petition  of  appeal.   After  that  petition  had  been 

material  or       answered,  but  before  it  had  been  served,  or  any  deposit 

not,  would,  if  ,  , 

communicated  made  under  it,  the  Plaintiff,  on  the  1st  of  December^ 

to  the  officer,  Qbtained  the  usual  ex  parte  order  at  the  Rolls  to  dismiss 
whose  duty  it  ,  f 

is  to  draw  up  his  bill,  upon  a  petition  not  noticing  the  demurrer,  but 

Dreventlbim  n^^rely  stating,  in  the  usual  form,  that  no  answer  had 

from  doing  so  been  put  in   to  the  bill.     That  order  having,  on  the 

tioningthe  "  "lotion   of  the  Defendant,  been  discharged  for  irre- 

matter  to  the  gularity,  the  Plaintiff  appealed. 

order  will  be 

in^^  ^^^      ^^'  PflrA^,  for  the  appeal  motion,  having  stated  these 

^mble.  facts. 

After  a  ge- 
neral demurrer 
to  a  bill  has  Tke  LoRD  Chancellor  inquired  whether  there  was 

ruled  on  ar-      ^^7  ^^^  ^°  which  a  bill  had    been  dismissed  by  an 

K™®".^.***®  order  of  course,  after  a  decree  or  any  thini?  in  the 

Plaintiff  IS  not  ...  <f  o 

entitled  as  of  nature  of  an  adjudication. 

course  to  an 

order  dismis- 

ainc  his  bill  Mr.  Parker  referred  to  Carrington  v.  HoUy{a)j  in 

wi    costs.       ^hich  it  had  been  done  after  the  cause  had  been  heard 

and  an  issue  directed.     He  also  mentioned  Curtis  v. 

Lioyd.  (fi) 

The  Lord  Chancellor. 

In  the  case  in  Dickens^  Lord  Hardmcke  proceeded 
expressly  on  the  ground,  tliat  there  had  been  no  deter- 
mination ; 

(a)  1  Dick.  280.  (6)  4  Myk  ^  Cr.  194. 
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loinatioD;  the  order  directing  the  issue  being  treated  1847. 
88  merely  prefatory.  Here  there  has  been  an  adjudi- 
cation, from  which  the  Defendant  might  appeal,  and  has 
appealed.  Now,  the  adjudication  of  the  Court  of  Ap- 
peal, is,  in  effect,  an  adjudication  of  the  date  of  the 
hearing  below ;  and  such  an  adjudication,  if  it  should 
be  in  the  Defendant's  fiivour,  would  be  a  very  different 
thing  to  him  from  your  dismissing  your  bill :  it  might  be 
pleaded  to  another  bill. 

Mr.  Parker.  If  the  mere  existence  of  an  order,  from 
.which  the  Defendant  has  a  right  to  appeal,  is  to  inter- 
fere with  the  right  of  a  Plaintiff  to  dismiss  his  bill, 
it  will  reduce  that  right  almost  to  a  shadow ;  for  there 
are  few  causes  in  which  some  interlocutory  order  is  not 
made  in  an  early  stage  of  the  suit. 

Mr.  BoU  and  Mr.  TerreUj  carUrd,  in  addition  to  the 
point  adverted  to  by  the  Lord  Chancellor,  observed, 
that  by  the  dismissal  of  the  bill»  the  Defendant  *not 
only  lost  the  chance  of  obtaining  a  decision  in  his  favour 
on  the  merits,  but  also  of  recovering  back  the  costs 
of  the  demurrer  which  he  had  been  ordered  to  pay.  And 
they  fiirther  contended,  that  the  petition  on  which  the 
order  was  obtained,  ought  to  have  noticed  the  demurrer 
and  the  proceedings  which  had  been  had  upon  it; 
addmg^  that  that  was  the  ground  on  which  the  Master 
of  the  Rolls  had  discharged  the  order. 

7^  Lord  Chancellor.  Is  not  that  ground  included 
in  the  other  ?  For,  if  the  facts  are  not  material,  they 
need  not  be  stated  in  the  petition. 

Mr.  BM.  The  principle  on  which  the  Master  of  the 
Rolls  acts  in  all  ex  parte  applications  is,  that  the  Pe- 

N  2  titioner 
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1847*  titioner  is  not  to  be  the  judge  of  the  materiality  of 
facts,  but  ought  to  state  them  iu  the  petition,  in  order 
that  the  Court  or  its  officers  may  have  an  opportunity 
of  considering  their  effect  before  the  order  is  drawn 
up,  Cariwrighi  v.  Smith,  (a)  And,  in  this  case,  the 
officer  at  the  Rolls,  to  whose  department  these  petitions 
belong,  has  stated,  that  if  the  circumstances  relating 
to  the  demurrer  had  appeared  upon  the  petition,  he 
should  not  have  drawn  up  the  order  without  mentioning 
them  to  the  Master  of  the  Rolls. 

Mr.  Parker  in  reply,  observed  that,  in  Cariwrighf  v. 
Smiihf  the  fact  suppressed  was  clearly  a  material  fact. 
That  as  to  tlie  other  point,  the  Defendant's  right  to 
appeal  for  the  sake  of  costs  could  not  help  him; 
for  the  practice  of  the  Court  recognized  no  such 
right :  and  that,  in  any  other  respect,  it  was  difficult 
to  see  how  the  existence  of  an  order  overruling  a  de- 
murrer could  interfere  with  the  Plaintiff's  right  to 
dismiss  the  bill,  any  more  than  the  mere  filing  of  a 
demurrer  would. 

2^e  Lord  Chancellor. 

It  is  very  convenient  that  the  Court  should  have  the 
power  of  making  these  orders  ex  parte:  but  still  they 
are  orders,  which  if  not  made  with  caution  may  be 
productive  of  great  injustice.  I  have  it  from  the  Officer 
of  the  Court  whose  duty  it  is  to  draw  up  such  orders, 
that,  where  any  proceeding  of  this  kind  has  taken  place, 
he  would  not  issue  the  order  without  reference  to  it. 
The  petition,  it  is  true,  does  not  state  any  thing  false; 
but  it  does  so  suppress  what  was  true,  as  to  leave  it  to 
be  inferred  that  nothing  had  taken  place  in  the  cause 

beyond 

(a)  6  Beav.   21. 
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oqrond  the  mere  filing  of  the  bill,  and  the  Defendant's 
appearance.  That  is  the  ground  on  which  the  Master  of 
the  Rolls  proceeded  in  discharging  the  order,  and  per- 
haps it  is  the  safer  one  to  rest  the  decision  upon.  But  I 
think  upon  the  more  general  ground  which  has  now 
been  aigued,  the  order  was  wrong  in  substance* 

The  PlaintiiF  is  allowed  to  dismiss  his  bill  on  the  as* 
sumption  that  it  leaves  the  Defendant  in  the  same  posi- 
tion in  which  he  would  have  stood  if  the  suit  had  not 
been  mstituted ;  but  that  is  not  so  where  there  has  been  a 
proceeding  in  the  cause  which  has  given  the  Defendant  a 
Tight  agunst  the  Plaintiff.     The  Defendant  here  had  a 
x%ht  to  appeal  from  the  order  on  the  demurrer:  and  if 
he  sacceeded  he  would  have  hb  costs  back  and  an  ad- 
judication of  the  Court  upon  the  merits.     That  right 
he  losesy  if  the  Plaintiff  is  entitled  to  dismiss  his  bill  as 
of  course.    If  the  Plaintiff  is  at  liberty  to  do  that  now, 
he  would  be  so  even  afisr  the  appeal  had  been  heard, 
and  at  any  time  before  the  decbion  should  be  pro- 
nounced.    It  b  difficult  to  say,  that  the  Court  should 
under  such  circumstances  allow  the  Plaintiff  to  dismiss 
hb  bill  without  imposing  some  conditions.    I  think, 
therefore,  on  the  merits  of  thb  motion,  if  I  had  to  de- 
cide the  point,  that  the  ex  parte  order  was  wrong, 
because  the  effect  would  be  to  enable  the  Plaintiff,  by 
paymg  a  very  small  amount  of  costs,  to  deprive  the  De- 
fendant of  a  right  to  recover  a  much  larger  amount : 
but  it  b  sufficient  for  my  present  purpose,  that  accord- 
ing to  the  practice  of  the  branch  of  the  Court  in  which 
thb  order  was  obtained,  the  order  would  not  have  been 
made  without  reference  to  the  particular  facts  of  the 
case,  if  they  had  been  stated  in  the  petition,  (a) 

Motion  refused  with  costs. 

(a)  There  seems  to  be  an  ex-  for  leave  to  sue  in  firmA  pau» 
oeption  to  the  strictness  of  this  perit.  See  Dreucr  v.  MorUm^ 
mle  in  the  case  of  an  application     poit, 

N  s 


1847. 


isi 
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Jan.  11. 


MASTERMAN  v.  LEWIN. 


The  bill  stated  that  the  Plaintiff,  who  was  a  solicitor, 
had  become  possessed  of  the  deeds  as  successor  in  busi- 


It  is  irr^iular   rpHE  Defendant  Lewin,  having  brouffht  an  action  of 

in  an  inter-         B_  o  o 

pleading  suit  trover  against  the  Plaintiff  for  certain  title  deeds, 

to  direct  any    jj^jg  jjju  y^^  fji^j  fy^  ^^  injunction,  and  to  compel  Lewin 
inquiries  as  to  •  - 

the  conflicting  to  interplead  for  them  with  the  other  two  Defendants, 

S^£^    ^^^^  ^^  -P^^  ™^  ^^^^  ^^^' 
until  the 
answers  of  all 
of  them  have 
been  put  in. 

iiguncdon  has  ^^^  ^  ^^^  Harman  deceased,  who  had  been  one  of  the 
been  granted     trustees  under  indentures  of  setdement,  dated  in  the 

year  1799  (the  last  of  the  deeds  in  question  in  point  of 
date),  by  which  the  estate  to  which  the  deeds  related, 
and  which  then  belonged  to  Anna  Maria  PhV^,  the 
mother  of  the  Defendant,  Joseph  Price^  iiad  been  settied 
previously  to  her  marriage,  to  the  use  of  herself  and  her 
then  intended  husband  for  their  successive  lives,  with 
remainder  to  the  children  of  the  marriage  as  tenants  in 
^amotion  common  in  fee.  That  Anna  Maria  Price  had  died  in 
to  dissolve  an   igig    and   her  husband  in  18SS,  and  tiiat  they  had 

nine  children  all  of  whom  survived  them.  The  bill 
then  stated  the  claims  that  had  been  made  to  the 
deeds  by  the  three  defendants ;  Lemin  claiming  them 

as tothe^^e   ^  purchaser  of  the  estate  from  the  nine  children,  John 

of  the  De-  ffiid 

fendant,  who 

moved;  but  with  respect  to  the  co-Defendant,  who  had  not  answered  and  did  not 
appear  upon  the  motion,  only  directing  an  inquiry  whether  he  had  made  a  daiiti. 
After  the  Master  bad  made  his  report  and  the  Court  had  pronounced  its  final 
order,  the  order  of  reference  was  discharged  and  the  consequential  proceedings  set 
aside  at  the  instance  of  the  Piaintifi;  on  the  ground—*  1st,  That  the  order  was 
irregular  in  not  reciting  an  affidavit  of  service  on  the  absent  Defendant.  2dly,  That 
it  was  contrary  to  the  practice  to  direct  any  inquiry  as  to  the  title  of  the  Defendants 
until  the  answers  of  all  of  them  had  come  in ;  and  3dl  v,  That  the  inquiry  actually  dl-> 
rected  was  defective,  in  not  extending  to  the  title  of  the  absent  Ddendant  as  wdl  as 
to  that  of  the  other. 


in  an  mter- 
pleadinesuit, 
all  the  De- 
fendants are 
interested  in 
it,  and  all 
ought  there- 
fore to  be 
served  with 
notice  of  a 
motion  to 
dissolve  it. 


ii^unction  in 
in  an  inter- 
pleadmgsuit, 
an  order  was 
made  direct- 


Lewin. 
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Wild  Price^  as  sarvWing  trustee  of  the  settlement,  and        1847. 
thseph  Pricey  on  a  su&;£restion  that  his  mother  was  under    JtJ^*^"^*^^ 

^  '  ^°  ,      ,  MaSTERM  AN 

age  at  the  date  of  the  settlement,  claiming  them  as  her  v. 

eldest  son  and  heir  at  law.  And  the  bill  charged  that, 
the  Plaintiff  had  offered  to  deliver  the  deeds  to  LetDin^ 
apon  having  an  indemnity  against  the  other  claims,  but 
tbat  the  offer  had  been  refused. 

An  injunction  was  obtained  ex  parte  on  the  filing  of 
the  bill 

The  Defendants,  Jckn  Wild  Price  and  Lewin,  both 
duly  put  in  their  answers  insisting  on  their  respective 
chums  as  suggested  by  the  bill.  The  answer  of  Lemuj 
which  was  filed  in  February  1845,  set  forth  the  several 
indentures  by  which  the  shares  of  the  nine  children, 
including  Joseph^  had  been  conveyed  to  him  upon  their 
successively  attaining  twenty-one ;  the  last  of  such  in* 
dentures  being  dated  in  1841.  He  further  stated  that, 
he  had  been  in  the  receipt  oF  the  rents  and  profits  of  the 
several  shares  from  the  dates  of  the  conveyances  respec^' 
tively,  and  be  insisted  on  the  conveyance  of  his  share 
by  Joseph^  on  the  statute  of  limitations,  and  on  lapse  of 
time,  as  a  bar  to  the  right  of  the  latter  as  heir-at-law,  if 
any  such  existed.  He  also  alleged  collusion  between 
the  Plaintiff  and  Joseph  Price* 

At  the  beginning  of  Jufy  1845,  Lemn  gave  notice  of 
a  motion  to  dismiss  the  bill  for  want  of  prosecution,  and,  a* 
few  days  afterwards,  notice  of  another  motion  to  dissolve* 
the  injunction.  Both  the  motions  came  on  to  be  heard 
before  the  Vice  Chancellor  Knight  Bruce,  on  the  18tb 
of  Jub/.s  when,  notwithstanding  Joseph  Price  had  not 
answered,  and  did  not  appear  upon  the  motion,  his 
Honour  made  an  order  by  which,  after  reciting  that  J,  W. 
Priccj  by  his  counsel,  disclaimed,  and  that  the  Plaintiff 

N  4  undertook 
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Masterman 

V. 

Lewin. 
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undertook  to  deposit  the  deeds  with  the  Clerk  of  Records 
and  Writs,  it  was  referred  to  the  Master  to  inquire  whether 
Lewin  was  entitled  to  the  deeds ;  whether  Joseph  Price 
had  ever  made  any  and  what  claim  to  them ;  and  when 
and  under  what  circumstances  the  deeds  came  into  the 
possession  of  the  Flainti£^  with  liberty  to  state  special 
circumstances,  and  liberty  to  Joseph  Price  to  attend  the 
inquiries;  and  it  was  further  ordered,  that  both  the 
motions  oiLeann  should  stand  over  till  after  the  Master 
should  have  made  his  report. 

In  October  1845,  Joseph  Price  put  in  his  answer  in<- 
sisting  on  his  claim  to  the  deeds  on  the  ground  stated 
in  the  bill. 

On  the  SOth  of  June  1846,  the  Master- made  his 
report  by  which,  after  reciting  that  he  had  been  at- 
tended by  Joseph  Price  as  well  as  by  the  other  parties^ 
he  found  that  Lewin  was  entitled  to  the  deeds :  and 
that  Joseph  Price  had  claimed  them  before  the  bill  was 
filed,  and  had  also  carried  in  a  state  of  facts  and  claim 
before  him,  but  had  not  adduced  any  evidence  in  support 
of  it. 


The  report  having  been  confirmed, 

The  two  motions  came  on  again  before  the  Vice- 
Chancellor,  on  the  25th  of  November  1846,  when  it  was 
ordered  that  the  Plaintiff  should  pay  to  the  Defendant, 
J,  W.  Pricey  405.  costs,  in  respect  of  his  costs  of  the  suit ; 
and  to  the  Defendant  Lewin  his  taxed  costs  of  the 
two  motions,  and  of  the  proceedings  in  the  Master's 
office  under  the  order  of  the  ISth  of  July  1845,  and  of 
that  application,  and  consequent  thereon ;  and  that  the 
injunction  should  be  continued,  and  the  documents  de- 
livered by  the  Plaintiff  to  Lermn. 

This 
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This  was  an  appeal  motion  on  behalf  of  the, Plain  tiff       1847* 
to  discharcre  both  the  order  of  the  ISth  of  Jtdy  1845,    ^^^^^^^ 

MASTERUAli 

and  the  order  of  the  25th  of  November  1846.  v. 


Leivik. 


Mr.  CoopeTy  for  the  appeal  motion,  contended,  that 
the  first  order  was  irregular,  it  being  contrary  to  the 
practice  of  the  Court  in  suits  of  this  kind  to  put  the 
parties  to  interplead,  or  to  direct  any  inquiry  into  their 
respective  claims,  until  all  the  answers  had  come  in. 
If,  upon  a  motion  to  dismiss  the  bill,  or  to  dissolve 
the  injunction,  it  appeared  that  the  plaintiff  had  been 
remiss  in  getting  in  the  answers,  the  Court  might  either 
grant  the  motion,  or  give  the  Plaintiff  further  time 
either  to  compel  an  answer  or  to  take  the  bill  pro 
caa^aso  against  the  party  in  default;  but  to  direct 
inquiries  as  to  the  titles  of  the  several  claimants  before 
they  had  respectively  informed  the  Court  what  their 
claims  were,  was  contrary  to  all  principle  as  well  as  to 
established  practice ;  Hyde  v.  JVarreti  (a},  Townley  v* 
Deare  (i),  Farebrother  v.  Praltent  (c),  Siatham  v.  Hall  (rf ). 
Had  the  Court  in  this  case  deferred  the  inquiries  until 
JosqA  Price  had  answered,  the  expense  which  had  beeii 
occasioned  might  have  been  spared,  for  it  would  have 
appeared  that  the  only  issue  to  be  tried  between  the 
parties  was,  whether  Anna  Maria  Price  was  of  age  at 
the  date  of  the  settlement.  Independently  of  this  objec- 
tion, it  was  insisted  that  the  inquiries  themselves  were 
nnnsual  in  form  and  imperfect,  for  while  the  inquiry  as 
to  Lewin  was,  whether  he  was  entitled  to  the  deeds ;  as 
to  Joseph  Pricej  it  was  only  whether  he  had  made  a 
claim  to  them,  not  whether  he  was  entitled. 


As 


(«)  19  Vei.  322.  (c)  5  Price,  303. 

(6)  3  Bern.  «13.  id)  Turn.  *  Ruts.  30. 
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As  to,  the  second  order,  he  contended,  that  It  was 
inconsistent  with  itself,  for  if  collusion  had  been  proved, 
which  it  was  not,  the  bill  ought  simply  to  have  been  dis- 
missed ;  whereas  the  Court  in  fact  ordered  the  deeds  to 
be  delivered  to  one  of  the  Defendants:  if,  on  the  other 
hand,  there  was  no  evidence  of  collusion,  where  was  the 
ground  for  making  the  Plaintiff  pay  the  costs  ?  Lemn  by 
insisting  on  the  Statute  of  Limitations  and  other  grounds 
of  defence  against  Joseph  Price^s  claim,  shewed  that  he 
did  not  consider  it  frivolous  or  without  some  foundation* 


ITte  Lord  Chancellor,  on  looking  at  the  first  order^ 
observed,  that  it  did  not  recite  an  affidavit  of  service  on 
Joseph  Pricej  and  thiatthat  omission  made  the  order  irre- 
gular without  going  any  further,  for  it  was  the  very 
essence  of  an  interpleading  suit,  that  the  Plaintiff  was 
subject  to  adverse  claims  by  several  parties;  when  an 
injunction  was  granted  in  such  a  suit,  all  the  Defendants 
were  interested  in  it,  and  on  a  motion  to  dissolve  it  the 
Court  could  not  proceed  in  the  absence  of  any  of  the 
claimants. 

Mn  Russell  and  Mr.  Montagae,  for  Lemn^  said,  that 
the  first  order  was  in  fact  an  indulgence  to  th^  Plainttfl^ 
and  having  been  accepted  by  him  as'  such  at  the  time,  to 
avoid  the  dismissal  of  his  bill,*  he  ought  not  now  to  be 
heard  to  complain  of  it  as  informal. 

[7%^  Lord  Chancellor. 

If  the  Defendant  was  entitled  to  have  the  bill  dis- 
missed, why  did  he  not  insist  upon  it?  Instead  of  that^ 
he  chose  to  take  the  order  now  before  me,  and  the  only 
question  now  is,  whether  that  order  is  consbtent  with 
the  practice  in  interpleading  suits.] 


If 
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it  tbe  Plaintiff  could  be  heard  at  all  to  complain  of       ]  647. 
irregdarity  in  the  order,  it  could  only  be  on  the  ground    Jj^"*"^^^""^^ 
that  JasqA  Price  would  not  be  bound  by  it,  or,  cons&-  v. 

qoentiy,  by  tbe  subsequent  proceedings ;  and,  therefore,  I^bwin. 
that  die  Plaintiff  would  lose  the  indemnity  which  it  was 
his  object  by  this  smt  to  obtain.  But  it  was  impossible 
to  say  that  Joseph  Price  would  not  be  bound  by  the  pro- 
ceedings, when  he  had  attended  the  faiquiries  before  the 
Master,  and  been  an  actor  in  them.  As*  to  the  sub- 
stBDoe  of  the  inquiries,  they  were  calculated  to  settle  all 
matters  which  were  really  in  dispute  between  the  parties. 
John  Wild  Price  bemg  out  of  the  way,  the  only  contest 
was  between  the  other  two,  and  if  Lewin  was  entitled 
to  the  deeds,  it  followed  of  course,  that  Joseph  Price  was 
not,  and  vice  versA.  Had  the  Plaintiff  for  his  own  secu- 
ri^  or  satis&ction  desired  an  inquiry,  whether,  in  the 
event  of  Lgmin  not  being  found  to  be  endtled,  Joseph 
Price  was  oititled,  he  might  have  had  it :  but  from  the 
nature  of  the  case,  such  an  inquiry  would  obviously 
hare  been  superfluous.  As  to  the  second  order,  they 
contended,  that  that  part  of  it  which  related  to  the 
costs  was  justified  both  by  the  circumstances  before 
adverted  tOj  under  which  the  original  order  was  m&de, 
and  also  by  the  firivolousness  of  the  claim  of  Joseph 
Price,  which,  coupled  with  other  circumstances  stated  in 
the  Mastei^s  report,  warranted  at  least  a  strong  sus- 
picion that  the  Plaintiff  had  throughout  been  colluding 
with  him. 

TieLoRD  Chancellor  observed  during  the  argument, 
that  if  no  authority  could  be  produced  for  the  course 
adopted  in  the  first  order,  it  was  useless  to  go  into  the 
question  on  the  second  order  as  to  collusion,  and  that 
part  of  the  case  was  accordingly  but  little  discussed. 

At  the  conclusion  of  the  argument  for  the  Respondent, 

The 
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1847*  The  Lord  Chancellor  said:  —  This  is  a  very  nn- 

^^^^^^^^  fortunate  case,  and  only  one  of  several  instances  that 

9.  have  lately  come  before  me,  of  an  attempt  to  do  justice 

Lbwin,  Ijj  ^jjg  particular  case  by  means  of  a  departure  from  the 

regular  course  and  practice  of  the  Court  If  that  course 
and  practice  had  been  followed  in  this  case,  the  rights  of 
the  parties  would  now  have  been  satisfactorily  ascer- 
tained)  and  the  contest  would  have  been  at  an  end* 
The  great  difficulty  which  I  now  feel  is,  being  satisfied 
that  the  order  of  «^i^  1845  is  irregular,  how  to  deal 
with  the*litigation  without  involving  the  parties  in  further 
expense. 

The  bill  states  adverse  claims  of  two  parties,  one 
claiming  under  a  settlement,  the  other  agunst  it,  on  the 
ground  that  the  property  devolved  upon  him  as  heir-at- 
law.    That  is  a  case  in  which  the  Plaintiff  is  entitled  to 
the  interference  of  the  Court,  upon  a  bill  of  interpleader. 
A  bill  is  accordingly  filed.    One  party  puts  in  an  answer^ 
the  other  does  not    The  first  then  moves  to  dismiss 
the  bill,  and  then  to  dissolve  the  injunction.    But  the 
suit  was  not  then  in  a  state  in  which  the  Court  could 
dispose  of  the  matter,  because  one  of  the  Defendants 
not  having  put  in  his  answer,  the  Court  could  not  know 
what  his  case  might  be.    The  proper  course  in  that 
state  of  things  would  have  been,  either  to  give  the  Plain- 
tiff further  time  to  get  in  the  answer  or  take  the  bill 
pro  confesso  against  the  Defendant  who  had  not  answered, 
or,  if  the  Court  should  be  of  opinion  that  the  Plaintiff 
had  not  entitled  himself  to  that  indulgence,  to  dismiss 
the  bill.     Instead  of  which,  however,  without  any  notice 
to  the  Defendant  who  had  not  answered,  the  Court  refers 
it  to  the  Master  to  inquire  whether  the  party  who  has 
answered  was  entitied  to  the  deeds ;  and  as  to  the  other, 
not  whether  he  was  entitled  to  the  deeds,  but  whether 
he  had  made  a  claim  or  not.    Now  that  is  obviously  not 
the  proper  form  of  inquiry  in  a  suit  of  this  nature :  for, 

suppose 
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suppose  the  Master  had  found  that  the  Defendant  1847. 

Leain  was  not  entitled,  he  might  perhaps  have  seen  that  w^^^^^^ 

the  other  Defendant  was  entitled,  but  yet  he  would  have  v. 

no  authority  under  such  an  order  as  this  to  say  so.  Lewin. 

In  these  cases,  the  Court  is  bound  not  only  to  con- 
sider the  interests  of  the  parties  in  the  suit,  but  as  far  as 
possible  to  keep  the  practice  of  the  Court  intact.  By 
neglecting  to  do  so,  it  runs  the  risk  of  having  all  the 
subsequent  proceedings  set  aside  by  reason  of  the  ir- 
regularity of  the  order  on  which  they  are  founded. 
When,  by  a  single  departure  from  the  practice,  a  suit  is 
once  involved  in  a  labyrinth  of  this  kind,  it  is  impos- 
sible to  extricate  the  parties  without  great  expense. 


My  object  now  is  to  effect  that  at  as  little  cost  as  pos- 
sible: I  should  say,  upon  the  evidence,  that  the  costs  ought 
to  be  paid  by  Joseph  Price^  because  there  being  an  absence 
of  all  evidence  of  collusion,  and  positive  evidence  of  a 
daim  having  been  made  by  Joseph^  if  he  cannot  establish 
that  claim,  he^  being  the  author  of  the  expense  which 
has  been  incurred,  ought  to  pay  it.  But  if  I  were  to  act 
opon  information  irregularly  obtained,  I  should  be  falling 
into  the  same  error  which  has  been  committed  in  the 
Court  below  by  the  course  which  has  already  been  taken. 
I  can,  therefore,  only  discharge  these  orders.  It  is  ex- 
tremely to  be  regretted,  but  I  have  no  option.  From 
what  has  been  done,  however,  one  can  pretty  well  see 
that  the  only  question  will  be  between  the  Plaintiff  and 
Josiph  Price  as  to  the  costs ;  for  it  is  plain  that  Leuoirfs 
title  to  the  deeds  will  not  be  contested,  and  as  I  cannot 
order  the  Plaintiff  to  pay  the  costs  without  more  evidence 
of  collusion  than  I  have  now,  I  can  only  throw  it  out 
for  the  consideration  of  the  parties,  that  if  collusion  be 
made  out,  the  Plaintiff  will  have  to  pay  the  costs :  if 
not,  Joseph  will  have  to  pay  them :  and  as  I  believe  he  is 
finable  to  pay  them,  I  should  suggest  whether  the  De- 
fendant 
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Masterman 

V, 

.  Lbwin. 


fendant  I^&min  would  not  do  well  to  abandon  that  part  of 
the  order  which  entitles  him  to  costs  as  against  the 
.Plaintiff)  instead  of  forcing  the  Plaintiff  to  go  on  with 
the  suit  merely  for  the  sake  of  the  costs.  Let  the  <»'der 
not  be  drawn  up  till  the  parties  have  considered  what 
shall  be  done. 


The  case  was  not  mentioned  again. 


Jitntt  12. 


BRISTOWE  V.  NEEDHAM. 


After  a  ped-  ^TIHIS  was  an  appeal  petition  seeking  to  discharge  an 
1:VT^T^  ^  Older  of  the  Vice-ChanceUor  of  £i^fa«rf  directing 
request  of  the  the  Plaintiff,  Colonel  Needkam^  to  pay  the  extra  costft 
cou^ld  for  his  incurred  by  the  receiver  in  the  cause  in  an  action  brought 

against  him  by  the  Defendant,  and  which  he  had  sue*** 
cessfiiUy  defended,  but  without  the  sanction  of  the 
Court* 


convenience, 
die  petitioner 
incurred  a 
contempt, 
which  he  had 
not  cleared 
when  the  pe- 
tition came  on 


The  appeal  petition  came  on  for  hearing  in  July  184€, 

again.    Held,   when  it  stood  at  the  request  of  the  Respondent's  counsel 

that  he  was       ^     .. 

nevertheless      ^^^  bis  convenience. 

entitled  to  be 
heard. 

A  receiver 
who,  without 
the  sanction 
of  the  Court, 
defends  an 


On  its  now  coming  on  agam, 


Mr.  Cooper^  for  the  Respondent,  took  a  preliminary 
action  brotmht  objection,  that  the  petitioner  was  in  contempt  for  non- 
agunst  him  by  payment  of  costs  under  another  order  made  in  November 

a  party  to  the     -^..^ 
cause,  is  not       lo4fO. 

on  that  Mr. 

account  dis- 
entitled to  the  assistance  of  the  Court,  in  recoverins  from  sach  partr  the  extra 
costs  of  the  action,  althou^,  if  his  defence  had  failed,  he  would  not,  under  such  cir* 
cumstances,  have  been  entitled  to  reimbursement. 
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ib.BoU^  for  the  petitioner,  admitting  the  general  rule,        1847« 
that  a  party  in  contempt  could  not  be  heard,  contended     Tai^Jo^ 
that,  as  the  petition  had  stood  over  at  the  request  of  the  «. 

Respondent's  counsel  his  original  right  to  be  heard  was 
oot  taken  away  by  a  subsequent  contempt. 

77^  LoBD  Chancellor  said,  it  was  a  pure  question 
of  practice  whether  such  a  case  was  an  exception  to  the 
general  rule,  and  asked  whether  there  was  any  authority 
upon  the  point 

The  case  stood  over  for  a  day  to  search  for  authorities, 
bat  none  being  found, 

7%^  Lord  Chancellor,  on  the  following  day,  said, 
that  as  the  petition  had  stood  over  on  the  application  of 
the  party  who  now  made  the  objection,  he  thought  the 
objection  ought  not  to  prevail. 


On  the  merits,  it  was  contended,  that  the  receiver  was 
not  entitled  to  be  reimbursed  any  expenses  which  he 
had  incurred  in  making  a  defence  without  the  sanction 
of  the  Court. 

The  Lord  Chancellor  said,  that,  though  that  cir- 
cumstance would  have  deprived  the  receiver  of  his 
cUm  to  reimbursement  if  he  had  failed  in  bis  defence, 
yet,  as  he  had  succeeded  without  putting  the  estate  to 
the  expense  of  an  application  to  the  Court,  which  he 
might  have  made  for  his  own  security,  there  was  no 
reason  why  he  should  not  stand  in  the  same  position  as 
to  indemnity,  as  if  he  had  made  that  application. 

Appeal  dismissed. 
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Jan.  IS.  KNOTT  V.  COTTEE. 

Words  of  re-    fT^HIS  was  an  appeal  by  the  Defendant,  as  the  sur- 
or'di^e^a^  viving   testamentary  guardian    of  three   infants, 

will,  will  not     against  an  order  of  the  Vice  Chancellor  of  England^ 
such  construe-  confirming  a  scheme  which  had  been  approved  by  the 

tion  would       Master  for  their  education  and  manai^ement. 
conflict  with  ^ 

other  provi- 

definite^Md'^  The  eldest  of  the  infants  was  a  boy  of  the  age  of 
positive  im-  eleven,  the  other  two  were  girls,  of  the  respective  ages 
BsmiVinstru-  of  nine  and  five  years.  Their  fortunes,  which  were  cpn- 
ment ;  but  the  siderable,  were  derived  partly  under  the  will  of  their 
give  such  father,  and  partly  under  that  of  their  mother;  the  for- 

effect  to  them  ^m,g  Qf  ^1,^  ^qj  being  about  200021  a  year,  and  those 

as  THfty  not  be 

inconsistent      of  the  girls  about  8000/.  each.     Their  father  died  in 

with  those  January  I84?4,  and  their  mother  in  the  month  of  October 
provisions.  *^  mi      *.   i        •      i 

A  father  ^      of  the  same  year.     The  father,  by  his  will,  appointed 

tlu°appoint^  his  wife,  the  Defendant  Cottee  (the  present  petitioner) 

a  guardian  to  and  a  Mr.  Ibbettsotif  who  was  since  dead,  executors 

with  a  reborn-  ^^^  trustees;  and  after  appointing  the  same  persons 

mendation  guardians  of  his  children,  he  *^  recommended  '*  that  if 

event  of  their  his  wife  should  die  before  his  son  should  attain  twenty- 

mother's  death  ^^^  ^^  before  his  daughters  should  attain  that  ace  or 

dunne  their  ,  .  , 

minonties,        marry,  the  surviving  guardians  or  guardian  should  place 

belolaced  ^'^^  ^^^  children,  or  such  of  them  as  should  then  be 

under  the         minors,  under  the  care  of  his  cousin  Maty  Prior,  to  be 

female  re-        assisted  by  their  Aunt  Sophia  Berry. 

lations.  After 

Held,  on  a 

contest  between  those  ladies  and  the  testamentary  guardian,  in  reference  to  the 
management  of  the  children  after  the  mother's  death,  that  the  Court  was  bound 
to  give  effect  to  the  recommendation,  but  not  further  than  might  be  consistent 
with  preserving  to  the  testamentary  guardian  the  general  superintendence  and 
control  over  the  children  and  their  fortunes,  which,  by  virtue  of  his  office,  it  was 
his  right  and  duty  to  exercise. 
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After  the  death  of  the  father,  his  widow  and  children,  1847* 
and,  after  the  death  of  the  widow,  the  children  continued 
to  live  at  a  country  residence  near  Bartiet^  where  the 
iamily  had  resided  for  some  years  previously,  and  upon 
which  their  father  had  expended  a  considerable  sum, 
an  establishment  being  kept  up  for  them  by  the  De- 
fisndant  Cottee,  as  surviving  trustee.  About  twelve 
months  after  the  mother's  death,  this  suit  was  instituted 
in  the  names  of  the  two  daughters  by  their  maternal 
grandfather  as  their  next  friend,  for  the  purpose  of 
making  them  and  their  brother  wards  of  Court.  And 
upon  a  petition  presented  by  him,  an  order  was  made 
by  the  Vice-Chancellor  of  England^  directing  the  usual 
inqairies  respecting  their  fortunes,  and  referring  it  to 
the  Master  to  settle  a  scheme  fpr  their  education  and 
management 

The  scheme— -which  was  suggested  by  the  next  friend, 
and  ultimately  approved  by  the  Master  upon  the  cer- 
tificate of  physicians,  that  the  health  of  the  children  #as 
delicate,  and  required  careful  and  peculiar  treatment,  — 
provided,  that  they  should  forthwith  be  placed  under 
the  care,  and  be  maintained  and  educated  under  the 
direction  of  Maty  Prior ^  assisted  by  Sophia  Berry ;  and 
that  they  should  reside  at  Brighton  during  the  latter 
part  of  the  year,  during  the  spring  in  the  Isle  cfWight^ 
and  for  the  rest  of  the  year  at  some  other  place,  to  be 
settled  at  the  time :  that  the  daughters  should  be  edu- 
cated at  home  by  the  governess  they  then  had,  and  who 
had  been  engaged  by  their  parents,  or  by  an  equally 
competent  person  to  be  appointed  by  Mary  Prior^  and 
that  the  boy  should  be  placed  by  her  at  a  good  day- 
school  at  Brighton.  And  the  sum  of  1624/.  a  year  was 
allowed  for  their  maintenance,  to  be  paid  to  Maty 
Prior. 

Vol.  II.  O  Mr. 
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1847.  Mr.  Cottee  objected  to  the  children  being  removed 

from  Bametf  to  a  place  more  distant  from  his  own 
place  of  residence^  which  was  in  London^  and  par- 
ticularly to  the  frequent  changes  which  were  proposed 
in  their  place  of  abode,  as  likely  to  be  detrimental  to 
the  boy's  education.  But  his  principal  objection  to  the 
scheme  was  founded  upon  the  religious  opinions  of  the 
two  ladies  to  whose  care  the  children  were  to  be  com* 
mitted,  Miss  Prior  being  a  Quaker,  and  Miss  Berry  a 
dissenter  from  the  Church  of  England.  On  the  other 
hand,  these  ladies  disclaimed  all  intention  of  bringing 
up  the  children  otherwise  than  according  to  the  doc- 
trines of  the  Church  of  England^  and  relied  upon  the 
recommendation  contained  in  the  father's  will,  as  a  con- 
clusive answer  to  the  objection  ma3e  to  them  on  the 
score  of  religion,  and  as  entitling  them  to  the  full  mea- 
sure of  discretion  and  control  in  the  management  of 
the  children,  which  the  Vice-Chancellor's  order  had 
awarded  to  them. 

Mr*  Js.  Parker  and  Mr.  Bagshawey  appeared  for  the 
Appellant. 

Mr.  RoU^  Mr.  Bacon  and  Mr.  Uoyd^  in  support  of 
the  Vice-Chancellor's  order. 

The  LoRO  Chaiiceixor,  after  hearing  the  Counsel 
for  the  Respondents,  said  it  would  be  convenient  that 
be  should  state  at  once  the  view  he  had  formed  of  the 
case,  and  that  he  would  hear  the  reply  afterwards  if 
necessary.  Accordingly,  after  observing  that,  as  the 
physicians  had  recommended  Brighton  in  preference 
to  Bamet  as  the  place  of  the  children's  residence,  he 
should  not  be  justified  in  interfering  with  that  part  of 
the  order,  his  Lordship  continued  as  follows :  — 

With 
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With  respect  to  the  objection  founded  on  the  sup-  1847. 
posed  religious  opinions  of  these  two  ladies,  the  testator 
must  be  supposed  to  have  been  cognizant  of  their 
opinions ;  and  if  he  was,  whatever  authority  he  has  given 
to  them,  cannot  be  controlled  by  any  opinion  of  the 
Coart  as  to  the  correctness  of  those  opinions.  When 
I  first  beard  the  objection,  I  thought  there  was  an  in- 
tention on  the  part  of  these  ladies  to  bring  up  the  children 
m  their  own  belief;  but  I  find  they  do  not  contend  for 
that :  they  have  appointed  a  governess  of  the  Church  of 
England^  and  all  parties  seem  to  concur  in  the  opinion 
that  the  children  ought  to  be  educated  in  the  doctrines 
of  the  Church  o(  England.  There  is  therefore,  on  the 
facts  before  me,  no  question  whether  they  shall  be 
brought  up  in  one  belief  or  the  other :  and  the  danger 
which  has  been  suggested  from  their  being  under  the 
care  of  these  ladies,  is  only  a  possible  danger  which  was 
known  to  the  testator,  and  which  he  thought  proper 
to  disregard. 

The  only  other  question  is,  as  to  the  extent  of  the 
aothority  and  control  over  the  children,  which  the  order 
gives  to  these  ladies. 

Now,  although  I  am  clearly  of  opinion  that  they 
have  no  claim  whatever  to  the  character  of  testa- 
mentary guardians,  yet  it  is  certain,  that  the  testator 
has  expressed  a  wish  with  respect  to  them,  which  this 
Coart,  no  less  than  the  testamentary  guardian,  is  bound 
to  attend  to.  He  first  appoints  trustees :  that  is  a  dis- 
tinct thing.  Then  he  appoints  certain  persons,  amongst 
them  the  petitioner,  guardians  of  his  children,  and  in 
the  event  of  the  wife  dying  before  the  son  should  attain 
twenty-one,  or  the  daughters  should  attain  that  age  or 
nuurry,  then  he  recommends  that  the  surviving  guar- 

O  2  dians 
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dians  or  guardian  should  place  the  children,  or  such  of 
them  as  should  be  minors  at  the  death  of  his  wife,  under 
the  care  of  his  cousin  Mary  PHotj  to  be  assisted  by 
their  aunt  Sophia  Berry* 


I  have  had  frequent  opportunities  of  considering  the 
effect  of  words  of  recommendation.  One  was  in  a  vecent 
case  in  this  Court,  where  the  question  was  whether 
a  recommendation  by  the  testator,  that  a  certain  person 
should  be  employed  as  receiver  and  manager  of  his 
property,  gave  that  person  any  legal  interest,  (a)  An- 
other case  was  that  of  Shaw  v.  Lawless  (6),  where  the 
House  of  Lords  laid  it  down  as  a  rule  which  I  have  since 
acted  upon,  that,  though  *'  recommendation  "  (c)  may  in 
some  cases  amount  to  a  direction  and  create  a  trust, 
yet  that,  being  a  flexible  term,  if  such  a  construction  of 
it  be  inconsistent  with  any  positive  provision  in  the 
will,  it  is  to  be  considered  as  a  recommendation,  and 
nothing  more.  In  that  case,  the  interest  supposed  to 
be  given  to  the  party  recommended  was  inconsistent 
with  other  powers  which  the  trustees  were  to  exercise ; 
and  those  powers  being  given  in  unambiguous  terms,  it 
was  held  that,  as  the  two  provisions  could  not  stand 
together,  the  flexible  term  was  to  give  way  to  the  in- 
flexible term.  Applying  that  doctrine  to  the  present 
case,  I  find,  on  the  one  hand,  the  petitioner  invested  by 
the  will  with  the  ofiice  of  testamentary  guardian,  an 
office  well  known  to  the  law,  and  the  duties  of  which 
are  perfectly  well  defined  and  understood  :  and,  on  the 
other  hand,  a  recommendation,  that  in  a  certain  event 

the 


(a)  Fmden  y.  Stephens,  ante^ 
p.  ]42. 

(p)  5Cl.i  Fm.  129. 

(c)  See  a  curious  instance  of 
the  effect  given  to  such  a  re- 


commendation annexed  to  the 
appointment  of  a  guardian,  in 
Duke  of  Beau/brt  v.  Bertie,  3  P. 
HTm.  702. 
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the  children  shall  during  their  minorities  be  placed 
DDder  the  personal  care  of  two  female  relatives.  And 
the  question  is,  whether  under  those  circumstances  I  am 
to  exclude  the  testamentary  guardian,  and  to  confirm 
an  order  which  directs  that  the  children  and  their 
education  shall  be  under  the  direction  (which  of  course 
excludes  every  other  direction)  of  these  ladies. 


184.7. 


The  order,  adopting  the  Master's  report  founded  on 
the  opinion  of  two  medical  gentlemen,  provides  that 
the  children  shall  reside  at  Brighton  for  a  certain  part 
of  the  year,  and  that  in  the  spring  they  shall  go  to 
the  Isle  of  Wight  as  more  conducive  to  their  health,  and 
the  Master  seems  to  think  that  that  or  some  other 
place  should  be  settled  at  the  time.  Who  is  to  settle 
that  at  the  time?  Miss  Prior  I  suppose:  because 
the  order  gives  her  the  direction  of  their  education. 
Then  a  governess  has  been  appointed  :  that  governess, 
for  any  thing  that  the  order  provides,  may  be  removed 
the  next  day  by  Miss  Prior*  A  large  income,  of 
1600^  or  1700/.  a  year,  is  allowed  to  that  lady  for  the 
maintenance  and  education  of  the  children.  Is  that  to 
be  allowed  to  a  person  who  is  not  a  testamentary  guar- 
dian? Is  the  testamentary  guardian  to  have  no  super- 
TJsion  as  to  the  mode  in  which  the  money  is  to  be 
expended  ?  I  cannot  think  that  that  is  consistent  with 
the  testator's  intention. 


What  occurs  to  me,  therefore,  on  that  point  is  this. 
I  see  no  objection  to  leaving  the  immediate  custody  of 
the  children  to  Miss  Prior^  who  being  with  the  children 
may  be  better  able  to  judge  what  they  actually 
want;  but  that  there  should  be  no  change  of  residence, 
and  no  change  of  governess  without  communication 
with  the  testamentary  guardian.      I  think  it  will  be 

O  8  better 
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1847*  better  not  to  give  him  the  control,  but  to  give  him  in- 
formation, in  order  that  he  may,  if  he  thinks  there  is  a 
case  for  it,  come  to  the  Court  for  direction ;  and  also 
that  half-yearly  accounts  should  be  rendered  to  him,  as 
to  the  mode  in  which  the  allowance  has  been  expended 
for  the  benefit  of  the  children ;  for  I  think  that  is  a 
right  which  he  has  as  testamentary  guardian.  This,  I 
think,  will  give  him  as  much  control  and  superin- 
tendence as  the  testator  intended  he  should  have,  while 
it  will  give  effect  to  the  expressed  wish  of  the  testator, 
as  to  the  persons  to  whom  the  immediate  care  of  the 
children  should  be  entrusted. 


Mr.  Parker  having  on  the  part  of  the  Appellant  ac- 
ceded to  the  view  of  the  case  which  His  Lordship  had 
suggested,  the  minutes  of  an  order  in  conformity  with 
it,  and  embodying  also  some  minor  details  with  re- 
ference to  the  education  and  management  of  the 
children,  were  discussed  and  settled  on  a  subsequent 
day. 


CASES  IN  CHANCERY. 


CUTHBERT  m  FURRIER.  jan.  15. 

A    TESTATOR  who  was  resident  in  India^  by  his  A  sum  of 
^^  will  directed  his  executors  to  set  apart  a  sum  of  apart  m^l815 
30,000  rupees,  the  interest  thereof  to  be  paid  to  Fizum  ^  Mwwer  an 
Meerumj  a  native  girl  who  had  lived  with  him,  during  woman  then 
her  life^  and  on  her  death  the  principal  to  devolve  to  his  f^PP^?^  ^. 

80D.  India^  but  who 

was  never 
afterwards 
The  testator  died  in  the  year  1809.     The  annuity  to  heard  of.    In 

1S37  thp 

FizumMeerum  was  regularly  paid  by  the  sole  acting  ex-  Master  havine 
ecutor  in  India  up  to  August  1815,  when  he  died,  certified,  upon 
having  appointed  two  persons  named  Ranken  and  Gall  that  she  was' 

his  executors.  dead,  but 

without  find- 
ing when  she 

In  1817  this  suit,  which  had  been  instituted  for  the  c^lt  ordered 

'administration  of  the  testator's  estate,  came  on  to  be  payment  of 

heard  for   further  directions,   when   a  sum  of  about  inoney°o^e 

3500^  stock  was  carried  over  to  a  separate  account,  ^^y  entitled 

to  answer  the  legacy  and  interest  thereon  from  August  to  the  annuity. 

1815,  with  a  direction  that  the  dividends  should  be  paid  |"  1^42  the 

*'  Master  having 

to  Ranken  and  Gall,  to  be  by  them  applied  according  to  certified,  upon 

the  trusts  of  the  will.     Those  persons,  however,  never  ^[^"he  had 
applied  for  payment  of  the  dividends,  and  nothing  more  died  in  1822, 
having  been  heard  of  JPmm  Meenm,  an  order  was  made  personal  ^^. 
in  1829,  on  the  petition  of  the  testator's  son,  who  was  presentative 

had  bficn 

entitled  to  the  funds  subject  to  the  annuity,  for  the  in-  heard  of,  the 

vestment  and  accumulation  of  the  past  and  future  di-  ^^^^  order- 

"^  ed  immediate 

vidends.  payment,  to 

Iq  the  same 

party,  of  the 

Kcamnlations  since  that  time.    And  in  1847  it  ordered  payment  of  the  rest  of  the 

fiind  to  the  same  party  though  resident  abroad,  upon  his  giving  his  personal  security 

to  refiiod,  in  case  the  annuitant  or  her  personal  representative  should  ever  establish 

t  claim. 

O  4 
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1847.  In  1838,  the  son  presented  a  petition  at  the  Rolls, 

CuTHBBRT    P^'^y^^g  *  reference  to  the  Master,  to  inquire  whether 

V,  Fizum  Meerum  was  living  or  dead ;  and  if  dead,  that  the 

PlTB.RIRft 

fund  in  Court,  including  the  accumulations,  or  so  much 
thereof  as  the  petitioner  should  be  entitled  to,  might  be 
transferred  and  paid  to  him,  and  a  reference  was  di- 
rected accordingly ;  in  pursuance  of  which  the  Master 
in  1887  made  a  report,  which,  after  stating  the  result 
of  inquiries  that  had  been  made  both  by  private  cor- 
respondence and  public  advertisement,  certified  that 
upon  due  consideration  of  the  evidence,  he  was  of 
opinion,  and  did  find,  that  Fizum  Meerum  was  dead ; 
but  that  he  was  unable  to  state  when  she  died,  or  who 
were  or  was  her  personal  representatives  or  representa- 
tive. The  son  then  applied  again  for  a  transfer  of  tlie 
fund,  but  the  Master  of  the  Rolls  refused  to  make  any 
order  unless  the  petitioner  would  give  security  to  refund  : 
and  the  Lord  Chancellor  upon  appeal  affirmed  that  order, 
as  regarded  the  accumulations,  but  ordered  a  transfer 
of  the  principal  sum  without  requiring  any  security. 

In  the  year  1842,  the  son  presented  another  pe- 
tition, stating  that  he  was  resident  at  Pam,  and  had  no 
friends  in  this  country  to  whom  he  could  apply  to  be- 
come security  for  him,  and  praying  that  the  fund  in 
Court,  or  some  portion  of  it,  might  be  transferred  to  him 
without  security.  The  Lord  Chancellor  {Lyndhurd)  upon 
that  petition  referred  it  to  the  Master  to  say  when  or 
before  what  period  Fizum  Meerum  had  died ;  and  the 
Master  accordingly  made  another  report,  in  which  he 
stated  that,  notwithstandingevery  attempt  had  been  made 
to  find  her,  she  had  not  been  heard  of  since  the  80th 
o(  August  1815,  and  he  therefore  found  that  she  died  on 
or  before  the  81st  of  August  1822.  Upon  that  report 
bis  Lordship  ordered  a  transfer  of  so  much  of  the  fund 
in  Court  as  had  arisen  from  the  accumulation  of  dividends 
upon  the  principal  fund,  since  the  80th  August  1822, 

and 
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and  that  the  residue  of  the  fund  should  not  be  trans- 
ferred without  notice  to  the  petitioner. 

This  was  a  petition  by  the  same  party,  for  payment 
of  the  residue  with  its  subsequent  accumulations,  amount- 
ing altogether  to  about  1900/. 

Mr.  Jervisy  for  the  petiiion,  referred  to  Dcntley  v. 
Wtn/ield.  (a) 

7%eLoRD  Chancellor  made  the  order,  on  the  terms 
of  the  petitioner  giving  his  bond,  to  be  approved  by  the 
Master,  to  refund,  in  case  Fizum  Meemm^  or  her  personal 
representative,  should  establish  a  claim. 

(a)  14iSfm.  277. 


1S4.7. 

Cut H BERT 
PURRIBR. 


In  the  matter  of  EAGLE,  a  Lunatic. 

'|H['R.  LOVAT  appeared  in  support  of  a  petition  by  the 
^^^  next  of  kin  of  the  Lunatic,  praying  the  confirmation 
of  the  Master's  report,  approving  of  a  committee  of  the 
person  and  estate,  and  that,  in  order  to  diminish  the 
amount  of  security  to  be  given  by  such  committee,  three 
securities  belonging  to  the  lunatic's  estate,  one  being  a 
bond  for  20,000/.  which  was  not  yet  payable,  the  other 
two  consisting  of  a  bond  for  6000/.  and  a  promissory  note 
for  1000/.  both  of  which  were  now  due,  but  on  all  of 
which  interest  had  been  duly  paid  up  to  the  present  time, 
might  be  deposited  for  custody  with  the  Master  in  Lunacy. 

The  Lord  Chancellor  said  he  saw  no  objection  to 
their  being  deposited  for  the  purpose  of  reducing  the 

amount 


Jan.  22. 


Secarities  be- 
longing to  a 
lunatic's 
estate  ordered 
to  be  deposit- 
ed with  the 
Master,  for  the 
purpose  of  re- 
ducing the 
amount  of  the 
committee's 
recognisances. 
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]84>7«  ^  amount  of  the  Committee's  security;  but  that  there  was 
great  objection  to  the  money  remaining  in  its  priesent 
state  of  security^  and  as  the  consequence  of  depositing^ 
them  would  probably  be  that  no  further  proceedings 
would  be  taken,  the  order  should  direct  that  the  bond 
and  promissory  note,  which  were  now  payable,  should  be 
immediately  called  in. 


j^23  HAVERFIELD  v.  PYMAN. 

On  a  motion     ^T^HIS  was  a  motion  to  discharge  or  vary  an  order  of 

for  production    X    ^^  Vice-Chancellor  of  England^  made  after  an 

of  documentSy  .  , 

it  18  for  the       amendment  of  the  bill,  for  the  production  of  documents 

Sew  fi^'^ the  comprised  in  two  schedules  to  the  answer  to  the  ori- 

admissions  in    ginal  bill, 
the  answer 
that  the  docu- 
ments relate         The  original  bill  stated,  that  one  of  the  Defendants, 

of  the  bill  as     ^  married  woman,  being  entitled  for  life,  to  her  separate 

It  stands  when  ng^    Xo' b,  certain  farm,  the  leiral  estate  in  which  was 

the  motion  is  ,  ^ 

made.    And,    vested  in  three  of  the  other  Defendants  as  trustees,  she, 

whereafter  an  °"  ^^  ^*^  oi  March  1848,  entered  into  an  agreement 
answer  admit-  with  the  Plaintiff  to  grant  to  him  a  lease  of  the  farm 
of  co^tTdl^^  ^^^  seven  years  from  the  25th  then  instant,  at  a  certain 
cumentsre>  yearly  rent,  it  being  thereby  amongst  other  things 
matters  men-    provided,  that  the  Plaintiff  should  keep  the  premises 

tionedintlie  j|,  substantial  repair,  according  to  the  terms  of  the 
bill,  or  some        _  ,,*  iiitnt  i.         ^ 

of  them,  the      then  tenant's  lease,  and  that  he  should  have  the  benefit 

Plaintiff  j«  j^y  ^j^^  repairs  which  that  tenant  was  bound  by  his 

amended  his  ^                                                                   ^ 

bill  by  strikmg  lease  to  perform. 

out  part  of  it, 

and  then 

moved  upon  The    bill   then    set  forth   in   considerable  detail  a 

the  modon  '  narrative  of  certain  disputes  which  had  arisen  between 
was  refused.  ^I^^ 
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the  parties  as  to  the  nature  of  the  repairs  to  be  done 
by  the  PlaintifiT,  and  the  amount  which  he  was  to 
receive  towards  them  from  the  outgoing  tenant,  with  the 
particulars  of  certain  communications  between  him  and 
the  Plaintiff  on  the  subject ;  and  also  stated  amongst 
other  things,  that  the  Defendants,  the  trustees,  had 
brought  an  action  against  the  late  tenant  for  non-per- 
formance of  his  repairs,  and  another  against  the  Plain- 
tiff, for  the  rent  which  had  accrued  due  since  he  entered 
upon  the  farm ;  and  it  prayed  specific  performance  of 
the  agreement,  and  an  injunction. 
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1847. 


Hayerfield 

V. 

Fymam. 


Id  answer  to  the  several  charges  as  to  documents,  the 
Defendants,  the  trustees,  admitted  that  the  documents 
mentioned  in  the  first  schedule  were  in  their  possession, 
and  that  they  related  to  the  matters  mentioned  in  the  bill, 
or  some  of  them.  And  one  of  the  Defendants,  who  was 
a  solicitor,  made  a  similar  admission  as  to  the  docu- 
ments in  the  second  schedule,  but  added  that  they  were 
letters  which  had  passed  between  the  Defendant,  the 
married  woman,  and  himself  as  her  solicitor,  since  the 
disputes  in  question  had  arisen,  and  in  reference  thereto, 
and  he  therefore  submitted  that  they  were  privileged. 

After  the  answers  had  been  put  in,  the  Plaintiff 
amended  the  bill  by  striking. out  the  prayer  for  the 
injunction,  and  all  the  statements  in  the  body  of  the 
bill  relating  to  the  disputes  and  communications  about 
repairs,  &c.,  and  to  the  actions,  leaving  nothing  but 
what  was  necessary  to  sustain  the  prayer  for  specific 
performance;  and  upon  the  bill  as  so  amended  the 
Vice-Chancellor's  order  was  made. 

Mr.  James  Parker  and  Mr.  Hetherington  for  the  ap- 
peal motion. 


Mr.  Rolt^  contrd. 


On 


V, 

Pyman. 
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ISi?.  On  the   question  of   privilege,   Jones  v.   Pugh  {a\ 

•^^^^^^^     Stratford  v.  Hogan  (6),    FUght  v.  Robinsofi  (c),    were 
cited. 

Tlie  Lord  Chancellor  having  asked,  whether  the 
memorandum  of  agreement  was  among  the  documents, 
and  being  answered  in  the  negative,  said :  —  In  the  ab- 
sence of  authority,  I  am  not  disposed  to  lay  down  a 
rule  which  I  think  would  lead  to  great  inconvenience. 
A  party  files  a  bill  stating  a  variety  of  circumstances, 
and  requiring  an  answer  as  to  documents  relating  to 
the  matters  therein  mentioned.  He  then  strikes  out  a 
great  part,  confining  his  bill  to  a  portion  only  of  ivhat 
it  before  contained.  On  a  motion  of  this  kind,  it  is 
for  the  Plaintiff  to  shew  that  the  documents  relate  to 
the  contents  of  the  bill  as  it  stands  when  the  motion 
is  made;  for  he  asks  the  Court  to  act  upon  an  ad- 
mission in  the  answer,  and  there  is  no  admission  in 
this  answer  that  any  of  the  documents  relate  to  the 
matters  at  present  contained  in  the  bill  as  amended. 
It  is  said  that  that  is  the  Defendant's  fault,  and  that  if 
any  of  the  documents  relate  exclusively  to  matters 
which  are  expunged  from  the  bill,  he  ought  to  have 
put  in  a  further  answer  and  to  have  so  stated.  But 
I  think  it  is  the  Plain tifi[*s  fault.  He  might  have  moved 
before  he  amended  the  bill,  or  he  might  have  required 
a  further  answer  to  his  interrogatory  in  the  amended 
bill ;  and  he  is  not  without  remedy,  for  he  may  amend 
his  bill  again  for  that  purpose.  At  present  I  have  no 
means  of  ascertaining  whether  the  documents  refer  to 
matters  in  the  bill  as  it  stands,  or  only  to  that  part  of 
it  which  has  been  struck  out. 


But 


(a)  1  PhiU.  96.  (c)  8  Beav,  22. 

lb)  2  J?.  4-  J?.  164. 
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But  independently  of  this,  there  is  another  question 
of  considerable  importance— •how  far  the  Plaintiff  was 
entitled  to  the  production  of  documents  which  cannot 
be  material  to  him,  at  least  in  this  stage  of  the  suit ;  for 
the  bill,  as  it  stands,  makes  no  case  as  to  repairs :  all  the 
Plaintiff  now  asks  is  specific  performance,  and  for  that 
purpose  he  only  wants  the  agreement  which  he  has  got, 
and  which  is  not  among  those  documents.  But  I  say 
nothing  about  that,  or  about  privilege ;  for  I  am  not 
satisfied,  on  the  admission  in  the  answer,  that  the  De- 
fendant has  any  documents  in  his  possession  relating  to 
the  case  made  by  the  present  bill. 

Order  discharged. 


J  847. 


Hatbrfibld 

V. 

Pyman. 


•  MORRIS  V.  MORRIS. 

npHIS  was  a  suit  instituted  in  the  year  1 825,  at  which 
-"-  time  the  Defendant  was  an  infant,  to  perpetuate 
testimony  in  support  of  the  Plaintiff's  title,  in  remainder, 
to  lands  in  Ireland;  the  parties  being  then  resident  in 
this  country.  A  suit  for  the  same  purpose  had  been 
instituted  by,  and  against,  the  same  parties  in  the  Court 
of  Chancery  in  Ireland^  in  the  year  1816:  and  wit- 
nesses had  been  examined  in  both  causes* 

The  Plaintiff's  title  had  lately  accrued  in  possession, 
and  the  witnesses  being  all  dead,  he  moved  before  Vice- 
Chancellor  Knight  Brtice^  for  an  order  to  pass  publication 
in  this  suit,  with  a  view  to  the  evidence  being  used  in  a  suit 

which 

Sembie,    This  Court  has  jurisdiction  to  peipetuate  testimony  with 
ceedings  in  foreign  courts. 


Jan.  28,  29. 

It  is  no  objec- 
tion to  the 
publication  of 
depositions 
which  have 
been  taken  in 
a  suit  to  per- 
petuate testi- 
mony that  the 
proceedings, 
for  which  they 
are  reauired, 
are  in  tne  court 
of  a  foreign 
country,  or 
that  other  de- 
positions 
taken  in  a 
simikir  suit 
in  that  country 
have  already 
been  pub- 
lishea. 
a  view  to  pro- 
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1847.  which  he  had  instituted  in  the  Court  of  Chancery  in 

^^^^^  Ireland  to  recover  possession  of  the  estate.     The  Vice- 

o.  Chancellor  having  granted  the  motion,  the  Defendant 

MoRHis.  jj^^  moved  to  discharge  his  Honor's  order. 

It  appeared  that  a  similar  order  had  been  obtained  in 
the  Irish  suit  of  1816. 

Mr.  RogerSf  for  the  appeal  motion,  said  there  was 
no  case  to  be  found  in  which  the  Court  had  entertained 
a  suit  for  perpetuation  of  testimony,  with  a  view  to  pro* 
ceedings  in  a  foreign  Court.  That  the  jurisdiction  of 
this  Court  to  compel  discovery  in  aid  of  foreign  pro- 
ceedings, had  been  denied  by  the  Vice-Chancellor  of 
England  in  Bent  v.  Young  (a),  and  that  in  Del  Bio  ▼• 
VallegOy  which  was  cited  by  Lord  Bedesdale  (&),  as  a 
solitary  instance  of  a  suit  for  such  a  purpose,  it  ap- 
peared from  the  Registrar's  Book,  that  there  were  other 
obvious  grounds  on  which  the  demurrer'had  been  over- 
ruled. That  the  same  principle  applied  to  bills  to  per- 
petuate testimony,  particularly  in  a  case  where  the  Court 
in  which  the  contemplated  proceedings  were  to  take 
place,  had  not  only  power  to  perpetuate  testimony,  but 
had  actually  done  so.  Dun  v.  Coates.  (c)  If  this  Court 
would  perpetuate  testimony  for  inferior  courts — and 
the  Vice-Giancellor  had,  in  Bent  v.  IWigf,  held  that 
foreign  courts  were  to  be  treated  as  inferior  courts  — 
why  were  there  no  instances  of  bills  to  perpetuate  testi- 
mony for  proceedings  in  the  various  inferior  courts  of 
this  country  —  the  Court  of  Stannaries,  or  the  Court  of 
Great  Sessions  in  Wales^  while  they  existed  ?  The  order 
in  such  cases  (d)  was  inapplicable  to  proceedings  in 
foreign  courts;  for  it  directed  that  the  proper  officer 

should 

(a)  9  Sim.  180.  (c)  1  Aik.  888. 

(b)  Tr.  PL  p.  151.  2d  ed.  {d)  2  Hare,  519. 


On 


V.     . 

Morris. 
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should  attend  with  the  original  record  and  the  original  1847. 
interrogatories  and  depositions,  in  the  Court  where  the  ^"TP^*^"^ 
evidence  was  to  be  read.  Would  this  Court  send  its 
officer  or  its  records  into  foreign  countries  ?  This  Court 
had  no  judicial  knowledge  of  the  rules  of  procedure  in 
Lreland,  any  more  than  in  Russia  or  China*  And  would 
it  beinstrnmental  in  furnishing  evidence^  without  know- 
ing in  what  way  it  was  to  be  used,  or  according  to  what 
rules  it  was  to  be  applied  ? 

Mr»  Smith,  contr&j  with  respect  to  the  form  of  the 
order,  referred  to  Attomey^General  v.  Ray  (a),  and  Aber^ 
gaoemy  v.  Powell  (b);  from  which  last  case  it  appeared, 
that  the  order  in  such  cases  (which  had  been  adopted  in 
the  present)  was  simply,  that  the  depositions  be  forth- 
with published.  He  also  shewed,  that  had  the  suit  now 
pending  in  Ireland  been  instituted  in  this  Court, — as 
it  might  have  been,  though  relating  to  land  in  Ireland,  if 
the  parties  had  happened  to  be  here,  —  the  depositions 
now  in  question  would  clearly  have  been  available,  and 
the  decree  obtained  here  would  have  been  enforced  by 
the  courts  in  Ireland ;  Hoidditch  v.  Donegal  {c)i  and 
it  would  be  strange  if,  under  these  circumstances,  the 
same  evidence  could  not  be  used  in  a  suit  instituted  in 
the  first  instance  in  Ireland* 

Mr.  Refers  in  reply. 

The  LoBD  Chancellor  said  he  would  look  into  the 
authorities  before  he  disposed  of  the  case,  as  the  question 
was  of  great  importance  and  apparently  very  bare  of 
authority. 


(a)  3  Hare,  335.  (c)  8  BL  N.  S.  349. 

(b)  1  Mm.  434. 
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On  the  following  day, 

Morris  tt-    ▼      i  i 

V,  His  Lordship  said  he  understood  the  case  to  have 

been  presented  to  him  as  one  free  from  difficulty,  but 
for  the  objection  which  had  been  raised,  that  the  pro- 
ceedings in  which  the  evidence  was  wanted  were  in 
Ireland*  That  he  had  looked  at  the  authorities  which 
had  been  cited,  and  he  could  find  no  ground  for  any 
such  objection.  The  authorities,  so  far  as  they  touched 
the  subject  at  all,  were  rather  the  other  way.  Del  Rio*s 
case  was  a  bill  of  discovery,  which  was  very  different. 
There  the  objection  was  taken  by  demurrer.  Here  no 
objection  was  made,  or  could  have  been  made  in  that 
form.  The  evidence  had  been  taken,  and  the  only 
question  now  was  whether  it  should  be  published.  How 
far  attention  was  to  be  paid  to  it  when  produced,  was  a 
question  for  the  consideration  of  the  Court  where  the 
proceedings  were  to  take  place.  It  was  for  that  Court 
to  exercise  its  discretion,  whether  to  use  or  not  to  use 
the  depositions:  the  question  here  was  merely  as  to 
their  publication,  and  the  witnesses  having  been  ex- 
amined, and  being  dead,  every  thing  required  for 
publication  was  complete;  and,  therefore,  the  Vice- 
Chancellor's  order  was  right. 

Motion  refused  with  costs. 
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HAINES  t;^  TAYLOR.  Feb.  l. 

^HE  Defendants  were  the  directors  of  a  Company,  The  circum- 

^   which  had  taken  a  lease  of  a  piece  of  land  in  the  ^„^y  \^  ^q^. 

immediate  neighbourhood  of  the  Plaintiff's  house,  for  mcncingopCTa- 

the  purpose  of  establishing  gas  works,  in  which  the  for  a  purpose 

manafacture  was  to  be  carried  on  upon  the  principle  which  another 

,  ,       conceives  to 

of  an  invention  which  was  still  a  secret,  but  for  which  be  iqjurioiis  to 

one  of  the  Defendants  was  about  Jto  apply  for  a  patent,  Jj^^^t  ^  * 
and  by  which  it  was  announced  that  all  the  noxious  warrant  the 
and  disagreeable  effects  upon  tlie  atmosphere,  usually  piyinVfor  an 
attendant  on  such  processes,  would  be  obviated.  iiyunction, 

unless  the  cir« 
cumstances  of 

Upon  the  Defendants  proceeding  to  lay  the  found-  thecase,atthe 
^    ^  .        .  .      ^^i^c  when  the 

ation  of  their  works,  this  bill   was   filed   to   restrain  motion  is 

them ;  and  a  motion  was  shortly  afterwards  made  for  m  to'«!abl"^ 

an  injunction,  before  the  Master  of  the  Rolls.     But,  it  the  Court 

1   .       .  ••  1     ^     c  •  •  ^         i_  -I        either  to  form 

t)emg  impossible  to  form  any  opmion  as  to  whether  j^  ^^q  _j. 

the  intended  works  would  be  a  nuisance  or  not,  or  even  »*<>"  ^  *<>  ^^^ 
,  .         .  -..'.,   legality  of  the 

to  put  that   question   into  a  course  of  inquiry,  until  meditated 

the  Defendant's  supposed   invention   should   be   made  pu'Txjse  or  to 

/      ,  .  put  that  ques* 

public,  his  Lordship  directed  the  motion  to  stand  over  tion  into  a 

generally.  ^^iir.*!''^^^: 

°  ^  mediate  trial : 

and,  therefore, 
Mr.  Bethell,  Mr.  Heathfield,  and  Mr.  Webster,  on  be-  jJt^e^^Jf 
half  of  the  Defendants,  now  moved  before  the  Lord  the  motion 
Chancellor,  that  that  order  might  be  discharged,  and  i^^g^  ^o  stand 

that  the  motion  before  the  Master  of  the  Rolls  might  ^^^^  ^'"ll  Jl^e 

purpose  has 

be  refused  wiui  costs.  been  so  far 

execuled  as 
that  its  cba- 
Mr.  Soupellf  Mr.  Bolt,  and  Mr.  Welford,  contrh,  re-  racter  mav  be 

lied  upon  the  observations  of  Lord  Eldon  in  Birming-  ^iu^  at  once 
Vol.  IL  P  iam  refused. 
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1847.  ham  Canal  Company  v.  Uqyd{a\  in  which  an  injunction 
to  restrain  the  working  of  a  mine  was  refused,  on  the 
ground  of  the  delay  in  applying  for  it  after  notice  that 
the  Defendants  had  commenced  certain  preliminary 
operations:  from  which  they  argued,  that,  if  in  the 
present  case  the  PlaintiiT,  hearing  that  the  Defendants 
were  expending  money  in  the  erection  of  their  works, 
bad  waited  till  the  nuisance  had  actually  arisen,  he 
would  have  been  told,  on  applying  for  an  injunction, 
that  he  was  precluded  from  seeking  such  relief  by  his 
acquiescence.  And  if  so,  it  could  not  be  said  that  the 
present  motion  was  altogether  without  foundation,  al- 
though the  Defendants,  by  holding  back  their  allied 
invention,  prevented  the  Court  from  immediately  ad- 
judicating upon  the  character  of  their  works. 

The  Lord  Chancellor. 

In  this  case  it  is  admitted  that  the  Court  cannot, 
under  present  circumstances,  either  at  once  interfere  by 
injunction,  or  put  the  question  between  the  parties  into  a 
course  of  trial  at  law.  It  is  therefore  the  ordinary  case 
of  a  party  applying  to  the  Court  by  a  motion,  and 
its  being  found,  when  the  matter  comes  to  be  discussed, 
that  the  Court  can  grant  no  relief. 

The  Master  of  the  Rolls  seems  to  have  thought, 
that,  by  refusing  the  motion,  he  would  have  been  pre- 
judicing the  merits,  if  at  any  future  time  the  circum- 
stances might  enable  the  parties  to  try  the  question 
between  them ;  but  I  cannot  so  understand  it.  The 
motion  hanging  over  the  heads  of  the  Defendants  would 
be  much  more  likely  to  prejudice  them,  than  refusing 
the  motion  would  be  likely  to  prejudice  the  Plaintiff! 
The  Court  refuses  the  motion,  not  because  it  has  formed 

an 

(a)  18  Vet.  615. 
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an  opinion  as  to  the  legality  of  what  it  is  alleged  that  ISI-?* 
the  Defendants  are  about  to  do,  but  simply  because  the 
Plaintiff  has  not  brought  before  it  circumstances  which 
enable  it  to  interfere  between  the  parties.  If  there  were 
really  any  prejudice  to  be  apprehended  from  such  a 
coarse,  it  might  have  been  obviated  by  refusing  the 
motion  without  prejudice  to  any  new  application ;  and 
the  Court  would  certainly  be  anxious  not  to  prejudice 
the  case ;  but  it  does  not  appear  to  me  Tiecessary  for  that 
purpose,  that  the  order  should  be  so  guarded. 

The  Defendant  says  he  has  invented  a  new  mode 
which  will  obviate  the  inconveniences  hitherto  ex- 
perienced  from  the  manufacture  of  gas.  And  it  is  sug- 
gested, that  he  ought  to  have  some  peculiar  stress  of 
the  jurisdiction  laid  upon  him,  because  he  prevents  the 
present  trial  of  the  question,  by  refusing  to  disclose  the 
nature  of  that  invention.  But  has  he  not  a  right  to 
conceal  it?  and  why  is  he  to  be  more  hardly  dealt 
with,  because  he  merely  exercises  that  right? 

As  to  what  Lord  Eldon  is  supposed  to  have  said 
in  the  case  that  has  been  referred  to,  he  could  onlv 
have  meant  that  the  party  ought  to  apply  as  soon  as  he 
had  something  to  apply  about,  and  not  that  he  should 
come  for  an  injunction,  with  a  certainty  of  having  his 
motion  refused.  There  can  be  no  laches,  delay,  or 
acquiescence,  where  there  is  no  injury  to  acquiesce  in. 
Lord  Eldon^s  doctrine,  as  applied  to  this  case,  would 
be  this  —  the  Plaintiff  has  no  right  to  come  to  the 
Court  for  an  injunction  ;  he  cannot  get  it ;  and  yet  he 
was  bound  to  come  and  ask  for  it — Lord  Eldon  cannot 
have  meant  thaL  The  proper  order,  in  this  case,  would 
have  been  to  refuse  the  motion.  As  to  the  costs,  I 
inquired  whether  the  Plaintiff  had  had  any  intimation 
before  he  gave  his  notice  of  motion,  that  the  Defendants 

P  2  were 
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were  not  going  to  adopt  the  usual  course  in  their  manu^ 
facture,  but  one  which  professed  to  obviate  all  incon*- 
venient  consequences.  And  it  appears,  I  6nd,  from 
the  aflBdavits,  and  from  the  bill  itself,  that  that  had  been 
communicated  to  him.  Under  these  circumstances,  I 
think  the  motion  ought  to  have  been  refused'  with 
costs. 


Feb. 

A  bill  of  dis- 
covery is  not 
within  the 
12th  Order  of 
May,  1845, 
unless  it  be  a 
cross  bill  in 
fiid  of  a  de* 
fence  to  an 
original  bill. 


HEMING  V.  DINGWALL. 

jrW'EMING  and  Stevens^  as  executors,  instituted  this 
•^•^  suit  against  the  Defendant,  Dingvoaltj  for  an  ac« 
count  in  respect  of  certain  building  transactions,  which, 
they  alleged,  he  had  conducted  as  servant  to  their  testator. 
Dingwallj  on  the  other  hand,  insisted  that  he  had  not 
acted  as  the  testator's  servant,  but  that  he  was  a  master 
builder,  and  that  certain  bricks  and  other  property 
which  the  Plaintiffs  claimed  as  belonging  to  the  testator's 
estate  were  his  own :  and  he  brought  an  action  against 
Heming  as  executor  {Stevefis  being  abroad)  for  the 
amount  of  his  bill  for  work  done  by  him  for  the  testator 
in  that  character ;  and  shortly  afterwards  filed  a  bill  of 
discovery  against  the  same  party,  not  referring  to  the 
original  bill  filed  against  himself,  but  stating  that  he  re- 
quired the  discovery  in  aid  of  his  action  at  law. 

Heming,  having  answered  that  bill,  obtained  an  order 
ex  parte  for  payment  of  the  costs  of  it ;  which  order, 
however,  was  afterwards  discharged  by  the  Vice* 
Chancellor  of  England  for  irregularity,  on  the  ground 
that  the  case  was  within  the  125th  Order  of  May  1845, 
which  provides  that  *4he  costs  of  a  bill  of  discovery  filed 

by 
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by  any  Defendant  to  a  bill  for  relief  are  to  be  costs  in 

the  original  cause,  unless  the  Court  otherwise  orders ; " 

and,  consequently,  that  the  costs  of  the  bill  in  question 

ought  to  have  abided  the  result  of  the  suit  of  Heming  v. 

DingtoalL 
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Mr.  RoU  now  moved  to  discharge  the  Vice-Chan* 
cellor's  order,  contending  that  the  125th  General  Order 
of  May  related  only  to  cross  bills  in  aid  of  a  defence  to 
an  original  bill ;  whereas  this  bill  was,  on  the  face  of  it, 
Id  aid  of  a  different  proceeding,  and  took  no  notice  of 
the  other  suit 

Mr.  Siuartf  conirhy  contrasted  the  Order  in  question, 
which  spoke  of  a  bill  of  discovery  generally,  with  the 
corresponding  Order  (the  4lst)  of  Augtist  1841,  which 
spoke  only  of  a  cross  bill :  independently  of  which) 
they  argued  that  this  was,  in  substance,  though  not 
in  form,  a  bill  in  the  nature  of  a  defence  to  the  other 
suit,  their  client's  case  in  the  action  being  the  same 
as  his  case  in  that  suit.  But,  thirdly,  they  contended 
that,  whether  they  were  right  in  the  former  points 
or  not,  the  order  for  taxing  costs  ought  not  to  have 
been  obtained  ex  parte  without  stating  the  fact,  that  the 
Plaintiff  and  Defendant  in  that  suit  were  respectively 
Defendant  and  Plaintiff  in  another  suit  then  pending 
and  relating  to  the  same  matter ;  and  that  the  suppres- 
sion of  that  fact  would  alone  justify  the  discharge  of  the 
order. 


The  Lord  Chancellor. 

The  Defendant  to  a  bill  of  discovery,  having  put  in  a 
full  answer  is,  according  to  the  ordinary  practice,  en- 
titled as  of  course  to  the  costs  of  that  suit.  The  order 
in  question,  therefore,  is  regular,  unless  it  comes  within 

P  3  the 
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the  General  Order  of  May  1845.  If  it  does  not  come 
within  it,  the  party  had  nothing  to  do  with  the  General 
Order,  and  therefore  suppression  is  out  of  the  case,  and 
the  only  question  is,  what  is  the  construction  of  tlie 
125th  Order  of  Jt%. 


I  am  clearly  of  opinion,  that  it  is  not  applicable  to 
any  case  but  that  of  a  cross  bill  in  aid  of  a  defence  to 
an  original  bill ;  for  otherwise  it  would  apply  to  all  bills 
that  any  person,  in  the  situation  of  a  Defendant  in  an 
existing  suit,  might  have  occasion  to  file  against  the 
Plaintiff  in  that  suit,  whatever  might  be  the  subject  of 
them.  It  is  true,  that  the  term  <* cross  bill"  which  occurs 
in  the  corresponding  order  of  1841,  is  not  to  be  found 
in  this  order :  but  in  both  the  costs  are  to  be  costs  **  in 
the  original  suit : ''  assuming,  therefore,  that  the  two  suits 
are  connected. 


It  is  said,  indeed,  that  this  is  a  cross  bill:  but  the 
language  of  every  bill  is  to  be  taken  most  strongly 
against  the  pleader :  a  party  filing  a  bill  of  discovery  is 
bound  to  state  the  purpose  for  which  he  wants  the  dis- 
covery ;  and  this  bill  expressly  states  that  its  object  is  to 
aid  the  Plantiff  in  his  action. 

As  the  Order,  therefore,  only  refers  to  a  bill  in  aid  of 
a  defence  to  another  suit,  and  as  this  bill  is  not  of  that 
nature,  I  think  that  the  ex  parte  order  was  regular,  and 
that  the  Order  which  set  it  aside  must  be  discharged. 
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SPENCER  V.  ALLEN. 

Feb.  12. 

R.  C  HALL  asked  that  a  second  writ  ofJi,Ja.f  Where  a  writ 

under  the  Orders  o(  May  1839,  might  issue  into  a  ^^^"^^^^^ 

different  county  from  the  first,  the  levy  under  the  first.  General 

not  having  satisfied  the  demand  for  which  it  had  issued,  j^^^  i^^g^ 

He  stated  that,  being  the  first  application  of  the  kind,  ^  ^le<^  to 

the  Clerk  of  Records  and  Writs  had  doubted  whether  demand,  an- 

he  had  authority  under  those  Orders  to  issue  a  second  °^^.  ^"' .  ^ 

^  ^  may  issue  mto 

writ  under  such  circumstances.  another 

county. 

TXeLoRD  Chancellor. 

The  object  of  the  Orders  was  to  put  the  party  in  the 
same  position  as  a  Plaintifi*  at  law.  Therefore  let 
a  new  writ  issue  into  the  other  county :  for  that  is  the 
course  at  law,  where  the  first  writ  has  not  satisfied  the 

demand. 


irfBi^kiV^^^t^^>^^^MI*l 
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Jan.  30.  BRIGHT  I?.  NORTH. 

Feb.  13. 

Under  an  Act  THHIS  was  an  appeal  from  an  order  of  the  Vice-Cbaii- 

by^ich™Ae  ^^'^^^  Knight  Bnice^  overruling  a  general  demurrer 

conservators  to  the  bill  for  want  of  equity, 
of  river  banks 

Tr^toTppTy  ^^  ^"  ^^^  ^^  Parliament,  passed  in  the  first  year  of 

the  funds  the  present  reign,  to  provide  for  the  better  conservation 

controul,  ^^  ^^  banks  of  the  river  Ouse^  in  the  county  of  Norfolk^ 

(which  were  ^^e  lands  adjacent  to  the  banks  at  each  side  were  divided 

raised  by  a  .          ... 

rate  upon  the  mto  six  districts,  and  it  was  provided  that  the  portion 

proprietors  of  ^f  ^y^^  ^anks  comprised  within  each  district  should  be 

adjacent  ^       ^                     ^ 

lands,) "in  maintained   by   commissioners  to  be   appointed   from 

8Uuftine°and  *™°"g  ^^^  owners  of  lands  of  a  certain  quantity  within 

executing  all  such   district,   by  means   of  funds  to  be   levied  by  a 

such  works,  i.      .                                     i.       ^                       .1 

acts,  matters,  district  rate,  not  exceed mg  Ss.  an  acre  m  each  year; 

and  things  as  ^nj  jhe  fund  so  raised  was*  to  be  applied  "in  making, 

they  should  .                                        ,,         ,          , 

from  time  to  domg,  constructing,  and  executing,  all  such  works,  acts, 

ume  deem  ne-  matters    and  things,  as  by  such  commissioners  should 

ces8ary,proper  '            . 

or  expedient  from  time  to  time  be  deemed  necessary,  proper,  or  ex- 

b^m^s  into  and  P^^^^"^  ^^^  putting  so  much  of  the  bank  as  was  situate 

maintaining  within  their  respective  districts  into  and  for  maintaining 

the  same  in  a  ,                 .                                         «•       ■  •■•       *»        j  • 

permanent  the  same  m  a  permanent  state  of  stability;     and  it  was 

state  of  sta.  expressly  provided  that  the  commissioners  of  any  one 

that  they  were  of  the  districts,  or  the  owners  of  land  within  such  dis- 

authorized  to  ^^.j^^  should  not  be  liable  to  maintain  or  repair,  or  to 

apply  a  portion  ^                                                                 . 

of  the  fund  in  contribute  to  the  maintenance  or  repair,  of  any  part  of 

if  necesra^  '  the  banks  out  of  such  district :  but  that  the  commis- 

opposing,  a  sioners  of  each  district  should  alone  be  liable  for  their 

mentfora  own   acts,   and   answerable   for  the  maintenance    and 

project  lower  repair  of  their  own  portion  of  bank  only;  nor  should 

river,  which  any 
was  likely  to  be  injurious  to  the  banks  under  their  superintendence. 
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any  of  the  funds  to  be  raised  as  aforesaid  be  applicable  184>7« 

tp  any  works  other  than  those  of,  or  for  the  benefit  of,  ^^^^^*"^ 

,     ,.     .                                                                      1      .     1  Bright 

toe  district  for  which  the  same  were  assessed  and  raised.  o. 


In  addition  to  this  board  of  district  commissioners 
there  was  constituted  by  the  Act  another  body  of  **  ge- 
neral commissioners,"  who  were  invested  with  a  general 
superintendence  over  the  banks  of  all  the  districts,  and 
with  power  to  order  any  works  to  be  done  for  the  uni- 
form maintenance  and  repair  of  the  banks  which  they 
might  consider  necessary,  and  their  orders  were  in  all 
cases  to  be  conclusive  and  binding  on  the  district  com- 
missiooers. 

The  bill,  which  was  filed  by  three  landowners  of  the 
second  district  on  behalf  of  themselves  and  all  other 
persons  subject  to  be  assessed  under  the  Act  within  that 
district,  stated,  that  a  certain  company,  calling  themselves 
the  Norfolk  Estuary  Company,  had  lately  been  formed 
for  the  purpose  of  reclaiming  from  the  sea  a  large  tract 
of  land  near  die  mouth  of  the  river  Ouse^  by  diverting 
the  tidal  water  which  had  theretofore  flowed  over  it,  by 
narrow  channels  into  the  river,  and  had  applied  to  Par- 
liament for  an  Act  to  enable  them  to  carry  their  scheme 
into  execution.  It  then  stated  that,  at  a  meeting  of  the 
commissioners  of  that  district,  held  shortly  after  the  bill 
was  brought  in,  and  at  which  the  Defendants  constituted 
the  majority  of  the  members  present,  a  resolution  was 
come  to,  that  proceedings  should  be  taken  on  behalf  of 
the  board  for  watching  and,  so  far  as  might  be  necessary, 
opposing  the  bill  in  parliament,  and  for  causing  such 
provisions  to  be  inserted  therein  as  might  be  requisite 
for  indemnifying  the  landowners  within  their  district 
from  any  greater  charge  in  respect  of  their  banks,  con- 
sequent on  the  works  contemplated  by  the  bill,  than  had 
been  incurred  on  the  average  of  the  last  fight  years, 

and 


North. 
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1847.        and  that  a  rate  of  SeL  an  acre  within  that  district  should 

Bright       ^  raised  under  the  provisions  of  the  act,  for  defraying 

V-  the  expenses  of  such  proceedings ;  and  that  such  ex-> 

HoRTH 

penses  should  in  the  mean  time  be  paid  out  of  the  funds 
then  in  hand,  which  had  arisen  from  previous  rates. 
That,  at  another  meeting,  held  a  few  days  after,  at  which 
the  same  persons  were  the  majority,  it  was  resolved, 
that  a  sum  of  150/.  should  be  paid  to  Johi  Flatten^  the 
chairman  of  the  meeting,  out  of  the  funds  then  in  the 
hands  of  the  treasurer,  to  be  applied  by  him  for  the 
purpose  of  the  resolution  passed  at  the  last  meeting ; 
and  that  an  order  to  that  effect  having  been  signed  by 
the  chairman,  that  sum  was  paid  by  the  treasurer 
accordingly. 

The  bill  then  charged  that  the  application  of  any  part 
of  the  funds  raised  or  raiseable  under  the  Act  to  the  pur- 
poses contemplated  by  the  said  resolution,  was  not  within 
the  powers  of  the  commissioners ;  and,  after  suggesting 
a  pretence  by  die  Defendants,  that  the  scheme  of  the 
Norfolk  Estuary  Company  was  likely  to  be  injurious 
to  the  banks  of  the  river,  it  charged  ^*  that,  whether  the 
scheme  was  likely  to  be  injurious  to  the  banks  or  not, 
the  funds  receivefl  or  receivable  under  the  Act  in  respect 
of  the  district  in  question,  or  any  part  of  such  funds, 
ought  not  to  be,  and  could  not  be,  legally  applied  for 
such  purposes;''  and  it  prayed  a  declaration  accordingly, 
and  that  the  1502.  might  be  refunded  and  replaced,  and 
that  the  circumstances  might  be  rectified  by  injunction 
from  making  any  similar  appropriation  of  the  funds  then 
in  hand,  or  which  might  thereafter  be  received  by  them 
under  the  powers  of  the  Act  to  the  purposes  contemplated 
by  the  resolution. 

Mr.  RoU  and  Mr.  Bunney,  for  the  Defendants  (the 
Appellants),  relied  on  the  word  *' maintaining,"  as  imply- 
ing 
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ing  an  authority  in  the  commissioners  to  take  the  neces- 
saiy  measures  for  preventing  damages  to  the  banks  as 
well  as  for  repairing  damage  when  done;  and  they  cited 
Bex  y.  The  Commissioners  Jbr  the  Tower  Hamlels{a)f 
AUomey^eneral  v.  Comptofi{b\  AUomey^General  v« 
Pearsoiu  (c)  They  also  took  several  objections  to  the 
bill,  for  want  of  parties;  but  which^  as  the  demurrer 
was  allowed  on  the  merits,  it  is  unnecessary  to  notice, 

Mr.  RusseU  and  Mr.  Toller^  for  the  Plainti£fs,  argued, 
tbaty  opposmg  in  Parliament  a  project  which  might  or 
might  not  be  injurious  to  the  banks  (and  the  resolu- 
tion shewed  that  the  commissioners  themselves  did  not 
feel  sure  that  the  project  in  question  would  be  so),  was 
too  speculative  a  purpose  to  come  within  the  description 
of  those  to  which  the  funds  were  by  the  Act  made  ap- 
plicable. 

The  Lord  Chancellor  (without  hearing  a  reply). 

The  Vice-Chancellor  says,  he  cannot  find  any  au- 
thority in  the  Act  for  the  application  of  the  fund  under 
the  control  of  the  commissioners  to  the  purpose  stated 
10  this  bill.  But  the  real  question  is,  whether  such  an 
authority  is  not  incident  to  the  duties  which  the  Act 
imposes  upon  them.  And  I  can  only  deal  with  that 
question  upon  the  case  stated  in  the  pleadings. 

The  commissioners  of  each  district  are  bound  by  the 
Act  to  protect  the  lands  adjacent  to  the  banks  from 
inundation,  and  they  are  authorised  by  the  Act  to  levy 
a  rate  on  the  proprietors  of  the  district  to  defray  those 
expenses.     There  being  a  project  on  foot  affecting  the 

river 


(d)  IB  ^  Ad.  232. 
(ft)  ir.^C.  C.  C.  417. 


(c)  2  ColL  581. 
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river  lower  down,  they  call  a  meeting,  at  which  they 
come  to  this  resolution.  [His  Lordship  read  the  reso- 
lution]. That  is  a  wise  provision  on  behalf  of  all 
parties  in  that  district.  Apprehensions  being  enter- 
tained of  the  effects  of  the  project  upon  this  part  of  the 
banks,  they  direct  certain  persons  to  watch  the  pro- 
ceedings in  parliament  Now  the  bill  does  not  state 
that  the  works  contemplated  would  not  be  injurious  to 
the  banks  within  this  district:  but,  on  the  contrary,  it 
states,  by  way  of  pretence,  that  the  scheme  was  likely  to 
be  injurious  to  the  banks.  There  the  Plaintiffs  state 
the  ground  on  which  the  Defendants  are  proceeding, 
and  there  they  charge  that,  whether  the  scheme 
was  likely  to  be  injurious  to  the  banks  or  not,  the 
funds  received  or  receivable  under  the  Act,  or  any  part 
of  such  funds,  ought  not  to  be,  and  could  not  legally  be, 
applied  for  such  purposes. 


The  bill,  therefore,  raises  this  proposition  as  to  the 
construction  of  the  Act  —  that,  however  injurious  the 
works  may  be,  the  commissioners  are  not  authorised 
to  expend  one  farthing  of  the  money  entrusted  to  their 
care,  in  preventing  them.  That  being  all  that  is  al- 
leged in  the  pleadings,  and  the  rule  being  to  take  the 
case  as  strongly  against  the  pleader  as  his  statements 
will  justify,  I  must  assume  that  the  works  are  likely 
to  be  injurious.  Now,  it  is  clear,  that,  if  actual  injury 
was  done,  and  proper  measures  had  been  taken  by 
the  commissioners  to  prevent  it,  they  would  be  entitled 
to  be  allowed  their  expenses  so  incurred :  for  every 
trustee  is  entitled  to  be  allowed  the  necessary  and  proper 
expenses  incurred  in  protecting  the  property  committed 
to  his  care.  But  if  they  have  a  right  to  protect  the 
property  from  immediate  and  direct  injurj',  they  must 
have  the  same  right  where  the  injury  threatened  is 
indirect,  but  probable. 

I  wish 
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I  wish  it  to  be  understood,  that  I  proceed  entirely  on 
the  pleadings^  and  assume  that  they  state  a  case  in  which 
the  works  contemplated  are  likely  to  be  injurious  to  the 
banks  of  this  district.  And,  on  that  assumption,  al- 
though there  is  no  direct  authority  in  the  Act  for  the 
application  of  the  funds  to  the  proposed  purpose,  I 
think  it  is  incident  to  the  powers  which  are  given  to  the 
commissioners  and  to  the  duties  imposed  upon  them. 

Though  I  am  of  this  opinion  on  the  allegations  of 
the  bill  now  before  me,  yet,  if  the  pleadings  do  not 
really  raise  the  question  in  dispute  between  the  parties 
(and  I  can  hardly  suppose  that  the  bill  was  filed  to 
decide  such  a  question  as  this),  I  should,  subject  to 
any  thing  I  may  hear  from  Mr.  BoU  in  reply,  give  the 
PlaintiiT  leave  to  amend  the  bill. 
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'Ht.BoU  not  offering   any  objection,  the  demurrer 
was  allowed,  with  leave  to  amend. 


SMITH  V.  CHAMBERS. 


March  5* 


npHIS  was  a  suit  by  residuary  legatees,  some  of  whom  The  right  of 
•*-    were  infants,  praying  that  the  Defendants,  the  exe-  *°  Xr'^^for'^ 

cutors,  might  account  for  the  monies  received  by  them,  attendances, 

is  not  matter 
^^  of  law,  but  of 
contract,  either  express  or  to  be  implied  from  the  usage  of  the  place. 
Phiof  of  improper  expenditure  of  money  by  executors  will  not  support  a  decree 
against  them  for  an  account  on  the  footing  of  wilful  neglect  or  default. 

A  bill  by  residuary  l^atees  prayed  an  account  against  the  Defendants,  the  exe- 
cotors,  on  the  footing  of  wilful  neglect  and  default,  but  made  no  case  of  misconduct 
against  them,  except  that  they  had  improperly  defended  an  action  in  which  they  had 
filled,  and  the  costs  of  which  they  claimed  to  retain  out  of  the  estate.  The  Court, 
at  the  bearing,  although  of  opinion  that  the  action  ought  not  to  have  been  defended, 
gaye  the  Defendants  their  costs  of  the  depositions  which  had  been  taken  relative  to 
tliat  subject,  on  the  ground  that,  having  no  connection  with  a  case  of  wilful  neglect 
and  default,  it  was  not  a  proper  matter  to  b^  put  in  issue  at  that  stage  of  the  suit. 
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1847*  or  which,  but  for  their  wilful  neglect  or  default,  they 

c,  miirht  have  received  ;  and  that  under  the  circumstances 

o.  Stated  in  the  bill,  they  might  not  be  allowed  the  costs 

nAMBBRs.  in^;m.fgj  jjy  them  in  defending  a  certain  action,  and 

which  costs  they  had  insisted  on  retaining  out  of  the 
estate. 

The  bill  contained  no  charge  of  wilful  n^Iect  and 
default,  but  it  charged  that  the  Defendants  had  in  several 
respects  improvidentiy  wasted  and  misapplied  the  assets, 
and,  as  evidence  thereof,  it  charged  that  they  had  im- 
properly, and  in  defiance  of  the  expressed  wishes  of  the 
adult  Plaintiffs,  defended  an  action  brought  against  them 
by  the  apothecary,  who  had  attended  the  testator  in  his 
last  illness,  for  752. 165.,  the  amount  of  his  bill  for  medi- 
cines, attendance,  and  surgical  operations ;  and  in  which 
action  the  Plaintiff  obtained  a  verdict  and  judgment 
against  them,  for  a  sum  which  (including  52L  6s.  paid 
into  Court)  amounted  to  only  5/.  less  than  the  amount 
of  his  original  demand,  with  costs,  which  were  taxed 
at  ISO/.  S$.  Sd. 

The  Defendants,  by  their  answer,  said  that  they  had 
not  defended  the  action,  without  first  consulting  several 
medical  men  of  Bridport  (where  the  testator  resided),  and 
elsewhere,  and  who  were  all  of  opinion  that  many  of  the 
charges  in  the  bill  were  exorbitant,  and  that  52/.,  which 
they  had  always  been  willing  to  pay,  was  the  full  amount 
of  what  was  justly  due.  With  respect  to  the  notice 
which,  the  bill  alleged,  <had  been  served  upon  them  by 
the  adult  Plaintiffs,  requiring  them  to  pay  the  bill  with- 
out dispute,  they  said  that,  independently  of  the  fact 
that  such  a  notice  would  have  been  no  indemnity  to 
them,  as  against  the  infants,  they  were  the  less  inclined  to 
attend  to  it,  as  it  came  through  the  same  solicitor  who 
was  acting  as  the  attorney  for  the  Plaintiff  in  the  action. 

Both 
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Both  parties  went  into  evidence  as  to  the  propriety  of 
defending  the  action,  and  the  depositions  ran  to  a  con- 
siderable length. 

The  5Lf  which  was  struck  off  the  bill  by  the  verdict^ 
was  for  medicines,  which  were  charged  for,  but  of 
which  the  Plaintiff  in  the  action  had,  at  the  trial,  failed  to 
prove  the  delivery.  The  rest  of  the  disputed  portion  of 
the  bill  was  chiefly  for  attendances,  which  the  Defendants' 
medical  witnesses,  who  were  from  Bridporty  stated  that  it 
was  not  usual  for  practitioners,  who  supplied  medicines, 
to  charge  for.  Several  medical  witnesses  for  the  Plain- 
tiffs gave  evidence  the  other  way,  but  none  of  them  were 
from  Bridportf  or  its  neighbourhood.  It  also  appeared 
in  evidence  that  the  Defendants*  own  attorney  in  the  ac- 
count had  advised  them  before  pleading  to  submit  to  the 
demand,  rather  than  run  the  risk  of  costs. 


1847. 


8mith 

o. 

Chambers. 


By  the  decree  of  Vice-Chancellor  Knight  Brucey  be- 
fore whom  the  cause  was  heard,  it  was  declared  that,  in 
respect  of  the  demand  of  75/.  165.,  the  Defendants  were 
to  be  allowed  the  full  amount  thereof,  but  not  any  costs, 
charges,  or  expenses,  on  either  side  in  respect  of  the 
action ;  and  if  the  Defendants  should  claim  to  be  allowed 
any  other  costs,  charges,  and  expenses  in  respect  of  such 
demand,  the  Master  was  directed,  in  considering  such 
claims,  to  have  regard  to  the  question  how  far  they  had 
been  properly  incurred.     And,  after  directing  the  usual 
accounts  of  what  the  Defendants  had  respectively  re- 
ceived, it  further  declared  that  they  were  not  to  be  al- 
lowed any  costs  of  this  suit  to  the  time  of  the  decree, 
so  far  as  the  suit  related  to  the  said  demand  of  752. 165., 
or  to  the  said  action,  and  were  to  pay  to  the  Plain- 
tiffs the  costs  of  the  suit  to  that  time,  so  far  as  they 
bad  been  increased  by  the  evidence  on  either  of  those 
subjects.   And  the  taxation  of  such  costs,  and  all  further 

directions. 
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directions,  and  all  other  costs,  were  reserved  until  the 
Master  should  have  made  his  report 

V, 

Chambers.         From  those  declarations  in  the  decree  the  Defendants 
appealed. 

Mr.  Russell  and  Mr.  Hargrove^  for  the  Appellants, 
as  to  the  right  of  a  surgeon  and  apothecary  to  charge 
for  attendances,  cited  Handey  v.  Henson  [a)  and  Morgan 
V.  Hallen  (i). 

Mr.  Rdt  and  Mr.  Chambers  for  the  Respondents. 

The  Lord  Chanceuor,  (who  had  observed,  in  the 
course  of  the  argument,  that  all  the  Plaintiff's  medical 
witnesses  came  from  places  at  a  distance  from  Bridpartf) 
in  delivering  his  judgment,  said — 

This  is  an  unfortunate  case.  If  it  had  not  been  for  the 
advice  given  by  the  Defendants'  own  solicitor,  and  the  no- 
tice to  them  by  some  of  the  parties  beneficially  interested, 
I  should  have  thought  it  clear,  that  they  had  sufficient 
reason  for  disputing  the  propriety  of  the  charges ;  for  it 
appears,  from  several  witnesses,  that  the  charges  were  not 
according  to  the  practice  of  the  town  of  Bridport.  The 
right  of  a  medical  man  to  charge  (or  attendances  is  not 
matter  of  law,  but  of  contract,  either  expressed  or  to  be 
implied  from  the  usage  of  the  place :  and  therefore  my 
conclusion,  independently  of  the  circumstances  to  which 
I  have  referred,  would  have  been,  that  the  charges  were 
improper. 

But,  admitting  that  there  was  enough  to  justify  the 

Defendants  in  resisting  such  a  claim  in  their  own  case, 

it  may  still  be  a  question  whether  it  was  expedient  and 

judicious,  for  parties  who  were  administering  the  estate  of 

others,  to  take  such  a  course;  for  they  might  be  pretty  sure 

that, 
(fl)  4  Car.  *  Payne,  Ua  (h)  B  Ad.4^  EIL  489. 
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that,  even  if  they  succeeded,  the  extra  costs  of  the  acticm  1 847* 
would  exceed  the  amount  in  dispute,  which  was  not  more  '^^"^'^ 
than  ^5L;  and,  after  all,  they  were  not  certain  of  success.  _  «. 
There  was,  therefore,  a  certainty  of  paying  extra  costs, 
and  a  chance  of  losing  the  cause  altogether.  Under  these 
drcnmstances,  after  the  advice  received  from  their  soli- 
citor, and  the  notice  from  some  of  the  parties  beneficially 
bterested,  I  think  the  Defendants  were  not  justified,  in 
point  of  discretion,  in  further  resistbg  tlie  demand.  It  is 
true  the  notice  was  suspicious,  coming,  as  it  did,  fi'om  the 
solicitor  of  the  parties  making  the  claim ;  but,  taking  all 
the  circumstances  together,  I  think  it  was  not  advisable  to 
defend  the  action.  And  I  should,  therefore,  not  quarrel 
with  the  decision,  making  the  personal  representatives 
liable  for  these  costs,  and  at  the  same  time  giving  them 
the  benefit  of  the  5/.  which  was  struck  ofil  But  it  is  quite 
dear  that  the  way  in  which  that  is  done  by  the  decree  is 
irregular;  and  I  cannot  suppose  that  the  attention  of  the 
Court  was  directed  to  it :  for  the  decree,  as  it  stands, 
allows  the  Defendants  more  than  it  appears  they  have 
paid.  I  must,  therefore,  alter  the  decree  in  that  respect, 
by  declaring  that  the  Defendants  are  to  be  allowed 
lOL  I6s^  the  amount  of  the  verdict,  but  that  they  are  not 
to  be  allowed  the  costs  of  the  action,  except  5/.,  being 
the  difierence  between  the  amount  claimed  and  the 
amount  of  the  verdict  That  will  explain  the  principle 
on  which  the  5/.  is  allowed. 

But  then,  there  is  the  declaration  as  to  so  much  of  the 
costs  of  the  suit  as  relates  to  this  question.  The  case 
against  the  Defendants  is,  that  they  injudiciously  resisted 
an  action  by  a  creditor ;  and  the  object  of  the  suit  is  to 
have  the  accounts  taken,  and  that  the  executors  might  not 
be  allowed  those  costs.  For  that  purpose  the  bill  prays  an 
account  on  the  footing  of  wilful  neglect  and  default :  but 
the  case  stated  has  nothing  to  do  with  wilful  neglect  and 
default ;  it  is  simply  a  case  of  injudicious  expenditure,  and 

Vol.  II.  Q  not 
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Smith 
Chambers. 


noi:of  money  lost  for  want  of  proper  means  being  taketi 
to  recover  it  The  Plain  tiff,  therefore,  failed  on  l^e  case 
of  wilful  neglect  and  default:  but  the  result  of  putting 
it  into  the  bill  has  been  the  examining  of  a  number 
of  medical  and  other  witnesses,  which  has  occasioned  a 
great  part  of  the  expence  of  the  suit  The  pleadings  af- 
forded quite  sufficient  foundation  for  an  inquiry  whedier 
those  expenses  in  the  action  were  properly  incurred^ 
without  going  into  any  isuch  evidence.  All  the  expense 
of  this  evidence  is  occasioned  by  the  Plaintiff,  and  then 
he  asks  that  the  Defendants  may  pay  the  costs  incurred 
by  that  irregular  proceeding  on  his  part.  It  is  true  that, 
if  the  case  had  been  presented  in  the  regular  way,  the  De- 
fendants would  have  had  to  bear  the  costs  of  the  inquiry; 
and,  therefore, '  they  may  be  better  off  now,  with  the 
decree  I  propose  to  makei  than- if  the  Plaintiff  had 
taken  the  regular  course :  but  that  is  the  Plaintiff's  owk 
fault  The  strictly  proper  course,  perhaps,  would  be  to 
dismiss  the  bill  as  to  this  daim :  but,  if  I  did  that,  the 
parties  would  have  to  go  before  the  Master,  and  litigate 
.the  same  thing  over  again.  On  the  other  handy  to  san^ 
tion  a  deci(eelike  this  would  be  not;  only  ii^urious  to  the 
Defendants  in  this  suit,  but  detrimental  to  the  suitors  of 
the  Court  generally:  for  if  Plaintifl&  are  entitled  to 
introduce  into  their  bill  an  objection  to  one  particular 
item  of  an  executor's  account^  why  not  to  aU  ?  <  Nothing 
could  be  more  injurious  to.suitors  than  such  a  course 
of  proceeding.  The  decree  which  I  propose  to  make 
will  m&rk  my  opinion  of  it;  and*  it  will  be  this :^— I 
leave  the  declaration  as  to  the  75L  ISs*  with  the  qualir 
fication  which  I  have  mentioned ;:  and,  instead  of  making 
the  Defendants  pay  the  costs,  referred  to  in  the  subset 
quent  clause,  declare  that  the  Defendants  are  entitled  to 
their  costs  of  the  depositions,  relative  to  the  sum  of 
TSL  16^.'  in  the  pleadings  mentioned,  and-Mo^on  the 
ground  that  tiiat  item  has  been  irregularly  introduced 
into  the  bill:  subject  to  that,  reserve  the  costs^  generally. 
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CHAPPELL  V.  PURDAY.  ^^u. 

TN  this  appeal  from  part  of  a  decree  of  the  Vice-  Tfaerulewhich 
''-  Chancellor  of  England^  the  only  question  was,  whe-  appeal  for 

ther  the  case    came   within   the  general   rule  which    cosu  alone  is 

°  '  confined  to 

prohibits  an  appeal  fi>r  costs  alone.  those  cases  in 

which  the  cor- 
rectness of  the 

The  bill  stated  that  the  Plaintiff  was  entitled  to  the  decision  as  to 
copyright  of  the  opera  of  Fra  DiOvoloi  and  it  sought  to  be"jud^"of 
restrain   the  Defendant  from   infringing  it,  with  the  without  re- 

.  o    o  hearing  tlic     ' 

usual  account.  cause  upon 

the  ments^ 
111  *"^  therefore 

On  the  answer  coming  in,  an  injunction,  which  had  does  not  apply 
been  obtained  es  parte^  was  dissolved,  with  liber^  to  ^i^^^h^e^*^ 
the  Plaintiff  to  bring  an  action.  Instead,  however,  of  error  of  such 
dobg  40,  the  Plaintiff  amended  his  bill,  and,'after  the  p^en?on\he' 
cause  was  at  issue,  filed  a  supplemental  bill  for  the  pur-  »ce  of  the  de- 
pose of  putting  in  issue  matter  alleged  to  have  been  appealed  from. 
recently  dbcovered.    Witnesses  were  examined  on  both      where  a  bill 

to  restrain  an 

sides,  and  the  cause  came  on  for  hearing  bef<M'e  the  alleged  in- 
Vice-Chancdlor  of  England,  who  directed  that  the  biU  fringem?nt  of 

^         '  a  copynght  is 

shootd  be  retained  for  twelve  tnonthsy  with  liberty  to  retained,  at 

the  PUindff  to  bring  such  action  as  he  should  be  ad-  ^Ui^ubmf 

vised,  the  Defendant  undertaking  in  the  meantime  to  to  the  Plaintiff 

keqp  an  account:   and^  .in  case   the  Plaintiff  should  action,  and  the 

not  bring  such  action  within  the  twelve  months,  it  was  action  is  ac- 

ordered  that  the  bill  should  stand  dismissed  with  costs  brought  and 

to  be  taxed;  but,  in  case  he  should  bring  such  action*  ^^^^*  *V?  ^J 

\  o  ■   course  that 

and  proceed  to  trial  within  that  time,  the  costs  and  all  the  bill  should 

forther  directions  were  reserved  until  after  such  trial.       with  ^^stL** 

and,  there-. 

An  action  was  accordingly  brought,  and  a  verdict  missed  with- 
having  been  found  for  the  Defendimt,  the  cause  came  o"'  costs,  it  is 

°  error  on  the 

Q  2  on   face  of  the 

decree* 
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on  for  further  directions,  when  the  Vice-Chancellor  dis- 
missed the  bill,  but  made  no  order  as  to  the  costs  of 
the  suit ;  and  for  that  omission  the  Defendant  brought 
the  present  appeal,  insisting  that,  as  the  bill  proceeded 
solely  on  a  supposed  legal  right  which  turned  out  to 
have  no  existence,  the  costs  of  the  suit  ought  to  have 
followed  the  result  of  it,  according  to  the  rule  at  law. 

Mr.  Anderton  and  Mr.  Josiah  Smithy  for  the  Appel* 
lant. 

Mr.  RoU  and  Mr.  ChandlesSf  for  the  Respondent. 


TAe  Lord  Chancellor  (after  stating  the  nature  of 
the  proceedings  at  law  and  in  equity)  said,  that  the  two 
orders  of  the  Vice-Chancellor's  were  totally  inconsistent 
with  each  oth^ r,  and  could  not  stand  together.  The 
first  was  quite  in  accordance  with  the  practice  of  the 
Court ;  for  the  bill  was  retained  with  liberty  to  bring 
an  action ;  but  if  the  action  was  not  brought  within  a 
limited  time,  the  bill  was  to  be  dismissed  with  costs. 
An  action,  however,  was  brought;  but  the  Plaintiff 
failed ;  and  on  the  cause  coming  on  again  the  bill  was 
dismissed  without  costs.  It  was  difficult,  however,  to 
understand  why  the  Plaintiff  should  be  in  a  better 
situation  for  having  brought  an  action  which  had  failed, 
than  if  he  had  not  brought  an  action  at  all.  It  was 
said  that  the  Vice-Chancellor,  in  ultimately  refusing  to 
give  the  costs  of  the  suit,  had  been  influenced  by  the 
conduct  of  the  Defendant  in  the  action ;  but  that  was  a 
matter  for  the  consideration  of  the  Court  of  hiw,  and 
ought  not  to  have  affected  the  decision  of  the  case  in 
this  Court;  for  the  action  and  the  suit  were  two  dis- 
tinct and  independent  proceedings,  being  no  otherwise 
connected  than  as  the  result  of  the  suit  necessarily  fol- 
lowed the  result  of  the  action* 

It 
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It  bad  been  said  tliat  this  was  an  appeal  for  costs  only, 
and  that,  therefore,  it  ought  not  to  be  entertained.  But 
the  rule  was,  not  that  there  should  not  be  an  appeal  for 
costs  alone,  but  that  the  Court  of  appeal  would  not  go  into 
a  rehearing  of  the  merits  upon  a  mere  question  of  costs* 
Ifi  however,  without  going  into  the  merits,  it  was  appa« 
rent,  on  the  face  of  the  order  itself,  that  the  decision  as  to 
costs  was  at  variance  witli  a  settled  rule  of  practice,  the 

• 

Court  of  appeal  would  set  it  right ;  and,  being  of  opinion 
that  the  present  was  a  case  of  that  description,  and  that, 
80  far  as  it  related  to  costs,  it  was  not  only  at  variance 
with  the  established  practice  of  the  Court,  but  incon- 
sistent with  the  decree  in  the  same  suit,  his  Lordship 
thought  that  the  appeal  ought  in  this  case  to  be  allowed, 
and  that,  instead  of  the  order  made  below,  the  bill 
ought  to  be  dismissed  with  costs. 


1847. 


CUAPPBLL 
PURDAY. 


SCOTT  i;.  PLATEL. 


March  87. 


nPHE  Plaintiff  and  the  Defendant  Buckle  were  ap- 
'''  pointed  joint  receivers  in  this  suit.  Buckle%  who 
was  entitled,  beneficially,  to  part  of  the  present  income, 
duly  brought  in  his  accounts ;  but  the  Plaintiff  having 
omitted  to  do  so,  the  Master  declined  to  proceed  upon 
the  accounts  so  brought  in  by  Buckle;  whereupon  Buckle 
obtained  the  Master's  certificate  that  the  Plaintiff  had 
not  brought  in  any  accounts,  and  on  the  same  day  ob- 
tained also  a  four  day  order  requiring  him  to  bring 
them  in  or  stand  committed.  But  the  Vice-Chancellor 
£i2cr%/  Bruce  having,  on  the  motion  of  the  Plaintiff, 
discharged  that  order. 


Q  3 


The 


Upon  the 
Master's  certi- 
ficate that  a 
receiver  is  in 
default,  the 
four  day 
order  upon 
him  is  of 
course,  and, 
therefore,  a 
motion  to 
discharge  such 
order  on  the 
ground  of 
error  or  irre- 
gularity in  the 
certificate,  but 
not  directly 
impeaching 
the  certificate 
itself,  will  be 
refused. 
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The  Defendant  Buckle  now  appealed* 

Mi\  Lee  and  Mr.  Selwyn^  for  the  appeal  motion,  said, 
they  understood  the  Vice-Chancellor  to  have  proceeded 
in  some  degree  on  the  gix)und  that  the  party  who  ob« 
tained  the  four  day  order  was  himself  a  receiver  in  the 
cause ;  and  that  a  receiver  ought  not  to  institute  pro« 
eeedings, 

T^e  Lord  Chancellor. 

A  party,  by  being  appointed  receiver,  does  not  thereby 
lose  his  privileges  as  a  party  to  the  cause ;  otherwise, 
by  appointing  a  party  receiver,  you  would  paralyse  the 
proceedings  in  the  suit 

His  Lordship  then  asked  the  counsel  for  the  Plaintiff 
what  the  irregularity  was  which  they  relied  on,  observing 
that  as  the  Master  had  certified  that  the  Plaintiff  was 
in  default,  the  four  day  order  was  quite  of  course. 

Mr.  £  Parker  and  Mr.  HarA/^  for  the  Plaintiff,  said 
that  the  ground  on  which  the  Vice-Chancellor  had  dis- 
charged the  order  was,  that  the  receivers,  acting  under  a 
joint  appointment,  were,  by  the  terms  of  their  appoint- 
ment, bound  only  to  account  jointly,  and,  therefore^  a 
four  day  order,  founded  on  a  certificate,  that  one  only 
had  not  brought  in  his  accounts,  was  an  attempt  to  en- 
force a  duty  which  did  not  exist. 

TTie  Lord  Chancellor. 

Though  they  are  joint  receivers,  each  may  have  a 
separate  account,  for  each  is  bound  to  account  for  what 
he  individually  receives ;  but  whether  there  be  or  be 
not  separate  accounts,  the  Master  has  certified  that  the 

Plaintiff 
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Plaintiff  is  in  de&ult:  a»  long  as  that  certificate  stands        1847. 
^  and  the  Plaintiff  does  not,  by  this  motion)  impeach  it 
—  the  four  day  order  is  quite  of  course.    The  order 
discharging  it  must,  therefore,  be  discharged,  with  costs 
of  the  motion  below. 


•  ARNOLD  V.  GARNER.  April  24,. 

rVlHIS  was  a  suit  by  several  persons  who  were  in  A  broker, 
-*"    partnership  as  brokers  at  Liverpool,  against  the  a^^igm^^i 
widow  and  executrix  of  one  Joseph  Gamer  deceased,  who  of  several 
had  carried  on  business^  there  as  a  merchant  and  ship-  trust  to  sell 
owner.     And  the  object  of  the  suit  was  to  realize  cer-  ^^  ?°  ^^^ 

amval,  and 

tain  mortgages  of  several  ships  and   cargoes,  which  out  of  the 
Gamer  had  executed  to  the  Plaintiffs,  for  securmg  the  P^^^^mMlf 
repayment  of  advances,  which  they  had  from  time  to  the  amount  of 
time  made  to  him.  ^k^^' 

non  of  some 
'    By  the  mortgage  deeds,  which  were  all  in  the  same  ^^^  soM*^^!^ 
form,  the  property  respectively  comprised  in  them  was  "°^^  ^^ , 

1         ■      ™  .     .«.  .  It  1  ^1      power  m  the 

assigned  to  the  Piamtins  m  trust  to  sell;  and,  out  of  the  deed,  while 

proceeds,  in  the  first  place  to  pay  the  costs  of  the  in-  the  rest  were 
*r  ^  r  I    J  ^  gold  under  an 

dentures,  and  all  costs  and  charges  attending  the  ex-  order  made  in 
ecution  of  the  trusts;  and  in  the  next  place,  to  retain  JutSS'him 
to  themselves  the  amount  of  the  advances  with  interest,  to  enforce  his 
and  to  pay  the  surplus  to  Gamer.  ^^h  it  was 

directed  that 
r\     they  should 
^"  be  sold  by  him 
in  such  man- 
ner and  at  such  time  as  he  and  the  receiver  in  the  cause  should  agree,  and,  in  the 
event  of  their  difiering,  then  as  the  Master  should  direct. 

Held,  that,  in  the  lautter  sales,  he  was  entitled  to  the  usual  commission  allowed  to 
broken  employed  by  the  Court :  but  that,  in  the  former,  he  was  not  entitled  to  any 
commufflon,  btnosg  sold  as  trustee. 

Q  4 
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On  a  motion  for  an  injunction  against  the  Defendanty 
who  had  possessed  herself  of  tlie  bills  of  lading  of  one 
of  the  cargoes,  an  order  was  made  on  the  26th  of  Jub/ 
1844,  by  which  it  was  referred  to  the  Master  to  take 
an  account  of  what  was  due  to  the  Plaintiffs  on  their 
securities,  and  it  was  ordered,  that  possession  of  one 
of  the  ships  which  had  then  returned  from  her  voyage^ 
and  of  the  two  others  with  their  cargoes  when  they 
should  arrive,  and  also  the  said  bills  of  lading,  should 
be  delivered  to  the  Plaintifis;  and  that  the  ships  and 
cargoes  which  remained  unsold  should  be  sold  by 
them,  in  such  manner  and  at  such  time  or  times  as  they 
and  the  receiver,  already  appointed  in  a  creditors'  suit 
for  the  adminbtration  of  Goi-ner^s  estate,  should  agree 
upon ;  but  in  case  they  should  differ  about  the  same^ 
then  it  was  ordered  that  the  said  ships  and  cargoes 
should  be  sold  with  the  approbation  of  the  Master ; 
and  that  the  purchase  monies  should  be  received  by  the 
Plaintiffs,  who  were  to  pay  the  balances  thereof,  after 
deducting  the  expenses  of  and  incident  to  the  sales,  into 
Court. 


In  taking  the  accounts  under  that  order,  tlie  Plain- 
tiffs claimed  a  del  credere  commission  of  4  per  cent*  on 
the  sales  made  by  them,  of  the  ships  and  cargoes  com- 
prised in  their  securities,  since  Gametes  death  ;  one  of 
which  sales  was  made  before  tlie  institution  of  this  suit, 
and  the  others  subsequently,  under  the  order  of  the  26th 
of  Jtdy  1 844.  That  claim  was  allowed  by  the  Master 
as  to  both  classes  of  sales :  but  his  decision  was  re<- 
versed  by  Vice-Chancellor  Wigram,  who  disallowed  the 
claim  to  commission  altogether* 

The  Plaintiffs  now  appealed  from  his  Honour's  de- 
cision. 


Mr. 
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Mr.  Walker  and  Mr.  Eddis^  for  the  Appellants. 

Mr.  Eomilly  and  Mr.  Priory  for  the  Respondent. 

It  was  contended,  on  the  part  of  the  Appellants,  that 
the  oommission  in  qaestion  was  part  of  the  costs  and 
charges  of  executing  the  trusts;  and   that  they  were 
therefore  entitled  to  it  by  the  terms  of  the  deeds. 
Bat  the  ground  on  which  they  mainly  rested  their  case, 
was  the  course  of  dealing  which  had  existed  between 
them  and  Gamer;  it  appearing  that  for  several  years 
prior  to  the  date  of  the  securities  in  question,   the 
Piainliffs  had  been  in  the  habit  of  making  advances  to 
Gamer  on  similar  securities,  and  of  selling  the  home- 
ward cargoes  on  their  arrival,  and  that  in  all  the  ac- 
counts which  they  had  delivered  to  him  up  to  within  a 
year  of  his  death,  tliey  charged  the  commission  now 
claimed,  which  had  always  been  allowed  them.    There 
was  also  in  evidence  a  letter  written  by  the  Defendant 
as  executrix  of  her  husband,  a  few  days  after  his  death, 
autliorising  tlie  Plaintiffs  to  make  further  advances  for 
the  purpose  of  completing  one  of  the  cargoes  which 
was  then  in  course  of  shipment,  and  containing,  as  they 
contended,  an  assent  on  hef  part  to  the  continuance  of 
the  same  course  of  dealing  in  the  transactions  then 
pending;   but  which  letter  was  upon  that  point  am- 
biguous in  its  terms.  It  was  further,  however,  contended 
that  the  authority  to  charge  commission,  supposed  to  be 
implied   by  the  previous   course  of  dealing,  required 
no  such  confirmation ;  and  that  It  was  not  revoked  by 
the  testator's  death,  inasmuch  as  the   Plaintiffs  had 
made  the  advances  upon  the  faith  of  it :   Hammonds  v. 
Barclay,  (a) 


1847. 


On 


(fl)  2  Eatt,  «27. 
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On  the  other  hand,  k  was  insisted  that  there  was  no 
contract  for  commission^  either  in  the  terms  of  the 
deeds-  or  in  the  letter,  and  that  the  Piaintifls  had  been 
allowed  the  commission  by  the  testator,  only  because 
they  had  sold  the  property  as  his  broker :  but  that  if 
he  had  refused  to  employ  them  as  such,  and,  in  conse«* 
quence  of  such  refusal,  they  had  taken  possession  of 
the  property  in  their  character  of  mortgagees,  as  they 
had  done  here,  they  could  not  have  charged  com- 
mission. 


In  answer  to  a  question  from  the  Court,  whether 
the  commission  claimed  was  the  customary  rate  of 
brokers'  commission,  it  was  stated,  that  it  appeared  in 
evidence,  that  the  Ordinary  rate  of  brokers'  commis'* 
sion  on  sales  was  2^  per  cent,  but  that,  where  they  had 
inade  advances,  a  higher  rate,  varying  according  to  cir- 
cumstances, was  usually  allowed. 


•    TTie  Lord  Chancellor. 

The  Plaintiffs  in  this  case  being  brokers,  and  willing  to 
make  advances  on  the  cargoes  of  several  ships  belonging 
to  the  late  Mr.  Gamer,  (counting,  no  doubt,  upon  the 
advantage  which  they  expected  to  derive  from  being 
brokers,)  took  a  security,  by  which  they  were  au* 
thorised  to  take  possession  of  the  property  and  sell  it. 
Then  there  is  a  collateral  agreement  between  Gamer 
and  the  Plaintiffs,  by  which  he  agrees  to  employ  them, 
as,  his  brokers  in  the  sales,  at  a  rate  exceeding  the 
usual  rate  of  brokerage.  AH  that  is  perfectly  intel- 
ligible. The  Plaintiffs  when  they  made  their  advances^ 
looked  to  the  advantage  to  be  derived  from  selling  the 
property  as  brokers.  All  went  on  regularly  during 
Gamer^s  lifetime.  At  his  death  one  of  the  vessels  had 
just  arrived;  three  others  were  on  the  voyage,   and 

arrived 
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arrived  afterwards ;  the  remainli^  one  had  not  sailed ; 
she  was  only  in  preparation  for  her  voyage:  but 
there  is  no  appearance  of  any  intention  on  the  part  of 
the  widow  to  change  the  previous  course  of  dealing 
with  respect  to  that  ship.  All  the  ships^  however, 
having  now  arrived,  and  having  been  sold,  the  question 
is,  what  remuneration  by  way  of  brokerage  the  Plain- 
tiffi  are  entitled  to. 


1847. 


Arnold 

p. 
Garnbh, 


As  to  the  first  ship  which  they  sold,  the  evidence  is, 
that  they  took  possession. of  and  sold  it,  and  received 
the  money  without  communicating  with  any  one ; 
acting,  of  course,  under  their  power  in*  the  deed. 
Taking  therefore  possession,  and  selling  by  that  title, 
although  they  were  brokers,  they  could  not  charge 
brokerage  as  against  the  cestuis  que  trust:  for,  al- 
though they  were  entitled  .to  all  outgoings  as  trustees 
they  were  not  entitled  in  that  character  to  commission 
for  the  discharge  of  a  duty  which,  as  such  trustees,  they 
were  ^und  to  perform.  That  is  a  familiar  and  well 
established  rule  of  this  Court.  Therefore,  as  to  that 
ship,  I  think  the  disallowance  of  the  elaim  is  right. 


But  with  respect  to  the  others,  the  case  is  different. 
If,  on  the  one  hand,  they  had  sold  these  cargoes  as 
ihey  had  been  in  the  habit  of  doing  on  previous  occa- 
sioos,  they  would  have  had  a  strong  case  for  claiming 
the  benefit  of  the  arrangement  with  respect  to  broker- 
age which  existed  between,  them  and  the  testator ;  for  I 
think  the  contract  was  not  altered  by  his  widow  after 
his  death.  But  their  difficulty  is,  that  that  is  not  the  case ; 
for  these  cargoes  were  not  sold  under  the  contract  as  to 
brokerage  subsisting  between  them  and  the  testator, 
or.  under  any  new  contract  with  his  personal  repre- 
sentative to  a  similar  effect.  The  sales  were  under  the 
order  of  the  Court^  which  diriected  that  the  Plaintiffs 

should 
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V. 
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should  sell  at  such  time  and  in  such  manner  as  ibey 
and  the  receiver  should  agree  upon.  If  the  Plaintiffs 
had  thought  proper  to  take  possession  as  mortgagees, 
they  would  have  been  at  liberty  to  sell  in  any  way  and 
at  any  time  they  thought  fit ;  but  they  were  willing  to 
forego  their  title  under  that  mortgage  deed,  and  to  take 
such  protection  as  this  order  gives  them. 

Then  the  question  is,  whether  brokers  being  directed 
by  the  order  of  the  Court  to  take  possession  of  property 
for  the  purpose  of  selling  it,  are  not  entitled  to  the  or- 
dinary remuneration,  merely  because  they  happen  to  be 
mortgagees.    No  authority  has  been  referred  to  for  such 
a  proposition,  nor  does  there  appear  to  me  to  be  any 
reason  for  so  deciding.     I  think,  therefore,  that,  as  to  all 
the  sales,  except  the  first,  the  Plaintiffs  are  entitled  to  the 
ordinary  commission  of  brokers  employed  under  the  an* 
thority  of  the  Court;  but  that  as  to  the  first  sale,  in 
which  they  sold  as  mere  mortgagees,  and  not  under  the 
direction  of  the  Court,  they  are  not  entitled  to  any 
brokerage.     I  shall,  therefore^  refer  it  to  the  Master  to 
inquire  what  brokerage  they  are  entitled  to  for  having 
.  sold  the  other  cargoes  under  the  authority  of  the  Court. 


May  22. 


FISHER  V.  FISHER. 


The  rule  that 
a  Pluntiff 
cannot  be  ex- 
amined as  a 
witness  in  the 
cause  is  an 
absolute  rule 
of  practice,^ 


npHIS  suit,  which  was  instituted  for  an  account, 
'''  having,  after  answer,  become  abated,  in  conse- 
quence of  the  sole  Plaintiff*  having  obtained  a  protect* 
ing  order  under  the  7  Sc  8  Fict.  c.  96.,  the  assignees^ 
in  whom  all  his  property  thereupon  became  vested,  filed 
not  depending   q  ]yi\\  of  revivor  and-  supplement ;  and  the  cause 

on  the  ques- 
tion whether 
in  the  particular  case  he  may  or  may  not  be  liable  for  costs. 


at 
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at  issue,  they  applied  to  Vice-Chancellor  Wigram  for  '  1S47. 
leave  to  examine  the  original  Plaintiff  as  a  witness, 
saving  just  exceptions ;  it  appearing  on  affidavit  that  he 
had  released  all  interest  in  the  surplus  of  his  estate. 
The  Vioe-Chancellor  refused  the  motion,  considering 
himself  bound  by  the  case  of  Hematsan  v«  Tookey  {a) ; 
bat  recommended  an  application  to  the  Lord  Chan- 
cellor. 

The  motion  was  accordingly  now  renewed,  by  way  of 
appeal,  before  His  Lordship. 

Mr*  Rttssdl  and  Mr.  Sidney  Smithy  for  the  motion. 

The  ground  of  the  decree  in  Hewatsan  v.  TooJcey  was, 
that  the  party,  notwithstanding  his  bankruptcy,  remained 
liable  for  costs.  But  that  ground  no  longer  exists ;  for, 
by  the  modem  practice,  if  a  Plainti£P  becomes  bankrupt, 
and  his  bill  is  dismissed,  it  is  always  without  costs, 
even  when  the  assignees  decline  to  take  up  the  suit;  and, 
djbrtiori,  he  is  exempt  from  liability  for  costs,  where 
the  assignees  elect  to  'prosecute  the  suit ;  for  it  would 
beunjast  to  hold  him  liable  to  any  extent  for  the  costs 
of  a  suit,  over  the  conduct  of  which  he  has  no  control. . 

[The  Lonn  Chancellor.  If  it  be  true  that  there 
is  DO  case  to  be  found  in  which  a  bill  has  been  dis- 
missed with  costs  against  a  Plaintiff  who  has  become 
bankrupt  or  insolvent,  it. must  be,  because  it  has  not 
been  thought  worth  while  to  ask  for  costs  against  a 
party  who  is  evidently  unable  to  pay  them.  But  the 
question  is,  whether  he  is  not  liable:  and  it  is  quite 
clear,  that  in  the  case  of  an  insolvent  at  least,  the  costs, 
np  to  the  time  of  his  insolvency,  would  be  a  debt  to 

which 

(a)  2  Die*.  799. 
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1B47. 


Arnolp 

V. 

Garner. 


should  sell  at  such  time  and  in  such  manner  as  ibey 
and  the  receiver  should  agree  upon*  If  the  Plaintiffs 
had  thought  proper  to  take  possession  as  mortgagees, 
they  would  have  been  at  liberty  to  sell  in  any  way  and 
at  any  time  they  thought  fit ;  but  they  were  willing  to 
forego  their  title  under  that  mortgage  deed,  and  to  take 
such  protection  as  this  order  gives  them. 

Then  the  question  is,  whether  brokers  being  directed 
by  the  order  of  the  Court  to  take  possession  of  property 
for  the  purpose  of  selling  it,  are  not  entitled  to  the  or- 
dinary remuneration,  merely  because  they  happen  to  be 
mortgagees.     No  authority  has  been  referred  to  for  such 
a  proposition,  nor  does  there  appear  to  me  to  be  any 
reason  for  so  deciding.     I  think,  therefore,  that,  as  to  all 
the  sales,  except  the  first,  the  Plaintiffs  are  entitled  to  the 
ordinary  commission  of  brokers  employed  under  the  au- 
thority of  the  Court;  but  that  as  to  the  first  sale,  in 
which  they  sold  as  mere  mortgagees,  and  not  under  the 
direction  of  the  Court,  they  are  not  entitled  to  any 
brokerage.     I  shall,  therefore^  refer  it  to  the  Master  to 
inquire  what  brokerage  they  are  entitled  to  for  having 
.sold  the  other  cargoes  under  the  authority  of  the  Court. 


May  22. 


FISHER  V.  FISHER. 


npHIS  suit,  which  was  instituted  for  an  account, 
'''  having,  after  answer,  become  abated,  in  conse- 
quence of  the  sole  Plaintiff*  having  obtained  a  protect- 
ing order  under  the  7  Sc  8  Fict.  c.  96«,  the  assigneesy 
in  whom  all  his  property  thereupon  became  vested,  filed 
not  depending   q  ]yi\\  of  revivor  and  supplement ;  and  the  cause  being 

on  the  ques- 
tion whether  *' 
in  the  particular  case  he  may  or  may  not  be  liable  for  costs. 


The  rule  that 
a  Plaintiff 
cannot  be  ex- 
amined as  a 
witness  in  the 
cause  is  an 
absolute  rule 
of  practice, 
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at  issue^  they  applied  to  Vice-Chancellor  Wigram  for  1847. 
leave  to  examine  the  original  Plaintiff  as  a  witness, 
saving  just  exceptions ;  it  appearing  on  affidavit  that  he 
had  released  all  interest  in  the  surplus  of  his  estate. 
The  Vice-Chancellor  refused  the  motion,  considering 
himself  bound  by  tlie  case  of  Hewalsan  v.  Tockey  (a) ; 
bat  recommended  an  application  to  the  Lord  Chan- 
odlor. 

The  motion  was  accordingly  now  renewed,  by  way  of 
appeal,  before  His  Lordship* 

Mr,  Russell  and  Mr,  Sidney  Smithy  for  the  motion. 

The  ground  of  the  decree  in  Hematsan  v.  Tooiey  was, 
that  the  party,  notwithstanding  his  bankruptcy,  remained 
liable  ibr  costs.  But  that  ground  no  longer  exists ;  for, 
by  the  modem  practice^  if  a  PlainttiF  becomes  bankrupt, 
and  his  bill  is  dismissed,  it  is  always  without  costs, 
even  when  the  assignees  decline  to  take  up  the  suit ;  and, 
d  fortiori^  be  is  exempt  from  liability  for  costs,  where 
the  assignees  elect  to  'prosecute  the  suit ;  for  it  would 
be  unjust  to  hold  him  liable  to  any  extent  for  the  costs 
of  a  suit,  over  the  conduct  of  which  he  has  no  control. . 

[7%e  Lonn  Chancellor.  If  it  be  true  that  there 
b  no  case  to  be  found  in  which  a  bill  has  been  dis- 
missed with  costs  against  a  Plaintiff  who  has  become 
bankrupt  or  insolvent,  it .  must  be,  because  it  has  not 
been  thought  worth  while  to  ask  for  costs  against  a 
par^  who  is  evidently  unable  to  pay  them.  But  the 
question  is,  whether  he  is  not  liable:  and  it  is  quite 
clear,  that  in  the  case  of  an  insolvent  at  least,  the  costs, 
up  to  the  time  of  his  insolvency,  would  be  a  debt  to 

which 

(a)  2  Dick.  799. 
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1?*^ .    which  not  his  person,  perhaps,  bat  his  estate,  would 
main  liable.] 


The  costs  would  not  constitute  a  d^bt,  without  at 
least  an  order  for  payment  of  them ;  and,  according  to 
modern  practice,  no  such  order  is  ever  made. 

In  Haws  v.  Hand  (a),  a  party  who  had  been  ex- 
amined as  a  witness  in  the  original  cause,  afterwards, 
on  the  death  of  the  Plaintiff,  revived  the  suit  as  his 
executor,  and  his  evidence  was,  nevertheless,  allowed 
to  be  read  at  the  hearing. 

ITTie  Lord  Chancellor.  There,  his  evidence  was 
tnken  when  he  was  no  party,  and  disinterested.] 

'  In  Btoer  v.  Atkinson  (ft),  where  three  Plaintiffs  had 
become  bankrupts,  and  obtained  their  certificates,  on  a 
motion  by  their  assignees,  who  had  revived  the  suit, 
for  leave  to  examine  one  of  them  as  a  witness,  Lord 
Kern/on,MBSter  of  the  Rolls,  allowed  him  to  be  examined^ 
only  directing  that  th6  bill  should  first  be  amended  by 
striking  him  out  from  being  a  Plaintiff* 

iThe  Lord  Chancellor. 

It  is  quite  clear  that,  in  that  case,  it  was  considered 
that,  as  long  as  he  remained  on  the  record  as  Plainti£^ 
he  coutd  not  be  examined.] 

r 

Lord  Kenyan^  in  Ewer  v.  Atkinson^  said  he  could  not 
comprehend  why  a  Plaintiff  who  had  become  bankrupt^ 
should  remain  on  the  record  when  his  interest  in  the 
suit  was  transferred  to  his  assignees.     And  in  truth,  the 

only 

(a)  2  Aik.  615.  (6)  2  Co»,  393. 
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« 

only  reason  for  keeping  him  dier^  is  to  identify  thb       lS4f% 
cause :  but  he  is  substantially  no  more  a  party  to  the 
Cause  than  if  he  were  naturally  dead* 

[7^  LoBD  Chancellor.  Your  .difficulty  upon  that 
i9i  that,  if  he  is  not  to  be  considered  as  a  party»  yoi| 
need  not  apply  for  an  order  to  examine  him.] 

The  application  is  necessary  only  as  a  matter  o^ 
form)  because  he  iS|  in  point  of  form,  a  party.  The 
only  eStct  of  refusing  it  in  a  case  where  the  evidence  is 
really  df  importance,  would  be  to  compel  the  assignees 
to  dismiss  their  biU,  and  commence  a  suit  of  their  own 
de  novo :  fbr,  in  such  a  spit,  it  is  clear  that  the  party 
would  be  a  competent  witness.  Lord  Dennum's  Act  has 
put  an  end  to  the  incompetency  of  witnesses,  on  the 
ground  of  interest ;  and  it  is  submitted  that  the  C!ourts 
ooght  to  modify  their  practice  in  conformity  with  the 
spirit  of  modem  legislation. 

lie  LoftD  Chancellob  (without  calliog  upon  the 
other  side)  said — There  is  no  greaf  reason  why  the  pracr 
tice  should  be  so  strict,  as  not  to  allow  a  Plaintiff  who 
has  become  insolvent  to  be  examined  as  a  witness  in  the 
suit,  when  revived  by  his  assignees ;  and  it  may  be  that 
a  different  practice  would  be  more  convenient;,  but 
that  is  not  now  the  question.  The  question  is,  what  is 
the  existing  practice.  It  has  been  suggested,  that  Lord 
Denman^s  Act  has  varied  the  old  practice ;  but  that  Act 
went  only  to  objections  founded  on  interest  {a) ;  whereas 

the 

(a)  It   should  be  observed,  Vict,  c,  85.)  ^  that  it  shall  not 

though  it  was  not  noticed  in  the  render  competent  any  party  to 

aigument,  that  Lord  Denman^s  any  suit,  action,  or  proceeding,  in- 

Act  expressly  provides  (6  &  7  dividually  named  on  the  record.*' 
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the  objectiotii  here,  is  that  the  party  is  a  co-PIaintiflTf 
and  not  at  all  on  the  score  of  interest.  I  enquired 
during  the  argument  for  cases  in  which  a  Plaintiff  had 
been  examined  by  co-Plaintiffs :  but  in  tlie  only  case 
that  was  produced,  the  witness  was  not  a  party  and 
had  no  interest  when  he  was  examined,  and,  therefore, 
that  case  has  nothing  to  do  with  the  general  question. 
It  appears,  therefore,  that  there  is  no  case  in  which 
a  Plaintiff  has  been  permitted  to  be  examined  by  his 
co-Plaintiffs.  That  rule  has  been  impressed  upon  my 
mind  for  very  many  years,  and  that  impression  has 
not  been  altered  by  the  present  discussion.  Such  being 
the  practice,  the  only  question  is,  whether  the  insol- 
vent b  to  be  considered  as  a  Plaintiff  on  the  record. 
That  question  was  distinctly  raised  in  Hejcaisan  v. 
Tooketff  where  Lord  Kenyon  in  the  first  instance  made 
the  order,  on  the  authority  of  a  decision  of  Lord  North' 
ingtofCs ;  but  when  it  came  before  Lord  Thurlam^  Mr. 
Dickens  says,  **  The  Lord  Chancellor  reprobated  that 
decision,  and  said,  that  it  was  against  all  rule  and  prin- 
ciple; that  the  practice  was  clearly  established,"— and  he 
discharged  the  order. 


Much  may,  no  doubt,  be  said  against  the  accuracy  of 
many  of  the  reports  in  Dickens;  but  there  arc  many  of 

them. 


It  iSy  therefore,  only  on  the  sap* 
position  that  a  Phuntiff  who  has 
become  insolvent  virtually  ceases 
to  be  a  party  to  the  suit,  although 
in  point  of  form  his  name  is  left 
upon  the  record,  that  this  Act 
could  help  the  case.  And  it 
would  seem  that  that  suppo- 
sition cannot  be  made,  except 
upon  the  assumption  that  a  party 
so  circumstanced  is  not  only  di- 
vested of  all  interest,  but  exempt 


from  all  liability  to  costs ;  in 
iii'hich  case  there  would,  of  course, 
be  DO  occasion  for  calling  the 
statute  in  aid.  Indeed,  the  statute 
was  not  referred  to  in  the  align- 
ment, as  having  any  direct  beai^ 
ing  upon  the  case,  it  having.been 
more  than  once  admitted  by  the 
counsel  for  the  Appellants,  that, 
if  the  insolvent  remained  under 
any  liability  to  costs,  there  was 
no  ground  for  the  application.   , 
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lliem,  in  which  he  himself  interfered  and  made  sug- 
gestions to  the  Conrt.  And  I  have  always  considered 
these  cases  of  higher  authority  than  the  rest,  because 
you  have  there  an  opportunity  of  seeing  what  was 
suggested  by  a  very  experienced  officer,  and  what  the 
Court  did  in  consequence. 


Lord  Thurlow,  then,  in  the  case  to  which  I  have 
referred,  appears  to  have  considered  Lord  KenyoiCs 
order  as  contrary  to  the  practice.  And  it  is  remarkable, 
that  in  Ewer  v.  Atkinson^  which  occurred  nine  years 
afterwards,  we  find  the  same  Judge  who  had  made  that 
order  in  1 785,  taking  a  different  view  of  the  practice 
from  what  he  appears  to  have  done  on  tlie  former  occa- 
sion; for  on  a  similar  application  for  leave  to  examine 
one  of  three  Plaintiffs  who  had  become  bankrupt,  he 
thought  it  necessary,  before  granting  the  leave,  to  direct 
that  the  bill  should  be  amended  by  striking  out  that 
party  from  being  a  Plaintiff*.  I  say  nothing  of  the  pro- 
priety of  making  such  an  order ;  but  it  shews,  at  least, 
his  impression,  that  as  long  as  the  party  remained  a 
Plaintiff*  on  the  record,  it  was  impossible  to  make  him 
a  witness. 

Now,  then,  there  being  no  question  of  interest,  and 
therefore  Lord  Denman*s  Act  being  out  of  the  question, 
I  find  a  practice  established  for  upwards  of  sixty  years. 
If  it  is  to  be  altered,  it  must  be  by  some  general  order; 
for  it  would  be  very  inconvenient  to  alter  the  practice 
from  time  to  time,  merely  because  a  particular  Judge 
may  think  it  inexpedient.  I  refuse  this  application, 
because  I  find  it  contrary  to  the  established  practice ; 
and  because  Lord  Denmans  Act  contains  nothing  to 
alter  that  practice. 


Vol.  IL 
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In  the  Matter  of  JOANNA  GORDON,  otherwise 
•^^-  ^^-  Countess  of  STAIR. 


The  Lord 
Chancellor 


TN  this  matter  an  order  had  been  made  in  the  year 

▼Hrnotiii  1844,  that  the  brother  of  the  lunatic,  who  had  for 

^^^^^  *""       many   years  acted  as  committee  of  her  estate,   and 

mission  of        ^ho  was  represented  to  have  had,  for  a  considerable 

'""d^^t^^h  l^'^K^^  ^f  ^"™®>  ^  large  amount  of  her  property  in  his 
out  seeing  the  hands  without  rendering  any  account,  should  be  dis* 

""A^cominis-  ^'^^''g^  ^o™  ^^^  office,  and  should  pass  his  accounts; 

sion  cannot  and  another  person    had   been  appointed  committee 

as  to  the  ^^  ^^  place.     In  the  month  of  July  1845,  and  before 

person  of  the  those  accounts  had  been  taken,  the  lunatic,  having  made 

lunatic,  and  at  ,  i      .      -i   i  i. 

the  same  time  great  progress  towards  recovery,  obtained  leave  from 

continued  in  ^he  Lord  Chancellor  to  go  and  reside  in  Scotland,  the 
force  as  ^  °  ^        ' 

against  the       place  of  her  birth,  where  she  was  to  be  free  from  con- 

countablefor  ^**^'  ^*  ^^  ^^^  person  and  the  selection  and  appoint- 

the  lunatic's  ment  of  her  servants  and  attendants,  security  being 

But  a  given  by  the  committee  of  her  person  that  she  should 

lunatic  who  be  forthcoming  and  amenable  to  the  orders  of  the  Court 

has  recovered       ,  .      , 

will  be  al-        when  required. 

lowed,  with- 
out super- 
seding the  She  now  presented  a  petition,  supported  by  strong 

toTavrthe'  affidavits  of  Scotch  physicians  as  to  her  complete  re- 
control  of  his    covery,  praying,  among  other  things,  that  the  commis- 

to  superintend  ^^^"  might  be  superseded  without  prejudice  to  the 
the  prosecu-  accounts  directed  by  the  former  order,  and  which  were 
counts  against  ^^^^^  pending,  and  that  she  might  be  at  liberty  to  prose- 
accounting  ^jujg  those  accounts  by  her  own  solicitor.  She  also 
out  the  inter-  prayed  that,  in  consideration  of  her  advanced  age 
^o""^itt*^'^^'*^  (being  seventy-five  years  old),  her  personal  attendance, 

for  the  purpose  of  having  the  commission  superseded, 

might  be  dispensed  with. 

Mr. 
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Mr.  James  Parker  and  Mr.  Roundell  Pabnerf  for  the        1847. 

Pelitioner. 


In  re 
Gordon. 


Mr.  BwniUy  and  Mr.  Willcock^  for  the  Brother. 

Mr.  Teed  and  Mr  Dickenson^  for  the  existing  Com- 
mittee of  the  estate. 

On  the  part  of  the  Petitioner,  it  was  stated  that,  not- 
withstanding the  comparative  freedom  from  constraint 
which  she  enjoyed  under  the  previous  order,  the  exist- 
^ce  of  the  commission  was  a  cause  of  pain  and  irrita- 
tion  to  her. 

T/ie  Lord  Chancellor. 

You  ask  me  to  supersede  the  commission,  without 
seeing  the  party,  on  the  certificate  of  physicians  in  Scot'- 
landf  and  without  any  certificate  of  physicians  in  this 
country.  In  one  case  within  my  own  experience  the 
medical  men  had  certified  that  the  party  had  recovered, 
and  when  I  came  to  see  him  I  found  it  quite  otherwise. 
She  is  already  free  from  control,  and  she  will  have  much 
more  chance  of  effecting  a  settlement  with  her  brother 
than  if  the  commission  were  superseded.  For  if  she 
thinks  she  can  get  rid  of  the  commission  as  far  as  re- 
gards herself  personally,  and  keep  it  alive  for  the  pur- 
pose of  enforcing  her  rights  against  others,  I  think  she 
is  under  a  misapprehension. 

There  is,  however,  evidence  that  she  is  sufficiently 
advanced  towards  recovery  to  select  the  persons  who 
shall  have  the  management  of  her  affairs,  and  I  would 
therefore  make  an  order  for  that  purpose  if  it  be  de- 
sired. But  my  impression  is,  that,  while  giving  her 
power  to  appoint  a  solicitor  to  attend  the  investigation 

R  2  of 
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1847.        of  the  nccounts,  and  allowing  her  every  possible  con- 
-^r^^-^     trol  over  herself  and  her  property,  I  shall  best  promote 
Gordon.       her  real  interest  by  not  superseding  the  commission 
until  these  matters  are  settled. 


The  order  was,  that  the  Petitioner  should  be  at 
liberty  to  attend  and  act  by  her  own  solicitor  on  the 
taking  of  the  accounts,  inquiries,  and  proceedings  then 
pending,  or  to  be  thenceforth  taken  or  prosecuted  in 
the  matter,  and  upon  the  taxation  of  costs ;  and  that  no 
person  other  than  the  accounting  parties  or  the  parties 
whose  costs  should  for  the  time  being  be  under  tax- 
ation should  for  the  time  to  come  attend  on  such  ac- 
counts, inquiries,  and  proceedings,  and  taxation  of  costs, 
or  be  served  with  notice  thereof.  And  after  directing 
in  the  usual  way  that  the  existing  committee  of  the 
estate  should  pass  his  accounts  and  be  discharged,  it 
directed  that  in  lieu  of  the  limited  sum  of  208/.  before 
allowed  for  the  maintenance  of  the  Petitioner,  the  whole 
income  of  a  sum  of  12,000/.  stock  in  Court  should  be 
paid  to  her,  upon  her  sole  receipt :  and  that  the  rest 
of  the  matters  prayed  by  the  petition  should  stand 
over. 
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184.7. 


In  the  Matter  of  NESBITT,  an  alleged  Lunatic.  jan,  22. 

^^N  a  contest  for  the  carriage  of  a  commission  of  On  a  contest 
lunacy,  in  this  case,  between  the  mother  of  the  of  a  commit 
lunatic  and  his  first  cousin  on  his  father's  side,  who  was  ^j^"  of  lunacy 
his  presumptive  heir-at-law,  it  appeared  the  mother  was  selected  who 

a  person  of  very  eccentric  and  secluded  habits,  not,  "  roost  likely 

^  ...  to  bring  out 

however,  amounting  to   incapacity  for  ordinary  busi-  the  whole 

ness:   and   there  was   also  evidence  that  the  lunatic,  to"whicb"a  ^' 
who  had  for  the  last  thirteen  years  been  residing  with  a  preference  is 
medical  man  at  YarmotUky  to  whose  care  he  had  been  nearest  of  ^ 
committed  by  his  family,  had,  many  years  ago,  executed  !""• 
settlements  of  his  property  in   favour  of  his  mother's  tions  by  other 

family.  V^""^  ^o*" 

*'  leave  to  attend 

the  execution 

m.Sluari  and  Mr.  Folleit,  for  the  heir-at-law,  relied  ^f.^^ecom-. 

'  '  mission  are  m 

on  both  those  circumstances  as  entitling  their  client  to  the  discretion 
the  carriage  of  the  commission,  in  preference  to  the  ^„j  ^ere*rc-' 

mother,  and  cited  In  re  Webb,  (a)  lations  are  not 

generally  al- 
lowed to  do 

Mr.  Tinney  and   Mr.  C.  Hall,   for  the  mother,  cited  Jo  unless  they 
•^  ,       have  an  in- 

Ex  parte  Broad/iurst  (b)^  to  shew  that  the  next  of  kin,  terest. 

as  such,  was  entitled  to  a  preference;  and  contended  ,•     fu^5^^" 

that  the  interest  which   the  heir  had  in  setting  aside  party,  who  ap- 

the  alleged  settlement  (under  which  it  was  not  suggested  [g^^g  ^^  ^^^^ 

that  the  mother  took  any  personal  benefit),  was  an  ob-  ground  of  in- 
,  .  ,  ,  .  .     ,  .    /,  terest,  should, 

jection  to  him  rather  than  a  circumstance  in  his  favour.    ^^  ^^e  condi- 
tion of  its 
being  granted, 

Mr.  Stuart,  in  reply,  referred  to  In  re  Whittaker,  (c)     be  concludeil 


The 

(a)  Ante,  p.  10.  (c)  4  Afy/.  4"  Cr.  441. 

ih)  1  V.&  B,  57. 

R   S 


by  the  verdict, 
overruled. 
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184>7.  T7ie  Lord  Chancellor  said  he  had  no  disposition 

^^^^"^'^  to  depart  from  the  rule  laid  down  by  Lord  Eldcm^ 
Nesbitt.  which  was  merely,  that,  ceteris  paribus,  the  nearest  rela- 
tions were  the  proper  persons  to  have  the  carriage  of 
the  commission  ;  but  that  it  was  the  duty  of  the  holder 
of  the  Great  Seal  to  see  that  that  should  be  done  which, 
under  all  the  circumstances,  appeared  to  be  best  for 
the  interest  of  the  lunatic.  Here  it  appeared  that  the 
mother  was  a  person  of  eccentric  habits,  and  not  likely 
personally  to  take  an  active  part  in  the  matter.  Then 
it  was  stated  that  certain  deeds  had  been  executed  by 
the  lunatic,  and  it  was  important  that  the  jury  should 
have  laid  before  them  any  evidence  that  might  exist  of 
the  lunacy  of  the  party  at  the  time  when  those  deeds 
were  executed.  The  mother,  indeed,  might  be  in- 
duced to  bring  such  evidence  forward  for  the  sake  of 
her  son;  but  she  might  also  be  indifferent  about  it; 
whereas  the  heir  would  certainly  do'  so ;  for  he  had  a 
personal  interest  in  it.  The  carriage  of  the  commission 
ought  to  be  given  to  the  party  who  was  most  likely  to 
bring  out  all  the  facts. 

Mr.  Tinney  then  asked  that  the  mother  might  have 
leave  to  attend. 

The  Lord  Chancellor. 

I  do  not  see  that  she  has  any  interest.  If  you  can 
shew  me  that  she  has,  I  will  consider  it.  But  I  cannot 
give  her  leave  merely  because  she  is  the  mother. 


Feb,  12.  A  petition  was  afterwards  presented  by  the  parties 

claiming  under  the  settlement,  praying  that  they  might 
be  at  liberty  to  attend  the  execution  of  the  commission, 
and  cross-examine  the  witnesses  at  their  own  expense. 

Mr. 
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Mr.«^  Parker^  for  the  petition.  1847. 

In  re 

Mr.  Siuart  and  Mr.  Folldt  opposed  it  on  behalf  of     Kbsbitt. 
the  heir,  and  suggested  that,  if  liberty  were  given,  it 
should  be  on  the  terms  of  the  Petitioners'  consenting 
to  be  bound  by  the  verdict,  (a) 

The  Lord  Chancellor. 

No  one  would  ever  consent  to  be  bound  on  such  a 
question  by  proceedings  in  lunacy.  The  application  is 
iTi  the  discretion  of  the  Court.  The  verdict  would  not 
be  conclusive;  but  if  found  against  these  parties,  it 
would  be  evidence.  It  is  for  the  interest  of  all  parties 
that  the  truth  should  be  ascertained,  and  therefore, 
although  it  occasions  some  additional  expense,  unless 
the  estate  be  a  very  poor  one,  it  is  desirable  that  they 
should  have  leave  to  attend. 

(a)  See  In  re  fVatU,  I  PkUl.  512. 


In  re  SPENCE.  May  7. 

^HIS  was   an  appeal  from  an  order  made   by   the  1*1^?  cases  in 
-*•   Vice  Chancellor  of  England j  on  the  petition  of  Mr.   Court  inter* 
Spence^  requiring   the  Appellants,  who  were   the   two  ^^^^  ^^F  ^*'®- 
trustees  of  his  marriage  settlement,  to  deliver  up  to  him  infants  are  not 

the  custody  of  his  three  children.  ?ho8e"hi  which 

The   there  is  pro- 
perty. 

The  Court  may  make  an  order  for  the  delivery  of  an  infant  to  the  pirty  who 
ought  to  have  the  custody  of  it,  on  petition,  as  well  as  under  the  general  juri:idictiou 
upon  habeeu  corput. 

A  husband,  whose  wife  had  three  years  before  absconded  with  his  infant  children, 
applied  for  an  order,  that  the  wife's  brother,  who  bad  assisted  in  her  escape,  and 
lad  since  transmitted  to  her  the  income  to  which  she  was  entitled  under  her  mar- 
riage settlement,  of  which  he  was  trustee,  might  either  produce  the  children  or  dis- 
close the  place  of  their  concealment,  or,  at  least,  discontinue  the  transmission  of  the 
hcome.  On  an  affidavit  of  the  brother,  that  the  children  were  c^t  in  his  custody 
or  under  bis  control,  the  order  was  refused. 

R  4 
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1847.  The  petilion  on  which  that  order  was  made,  stated 

^"^y^"^^  that  the  petitioner  and  his  wife  were  married  in  18S9; 
Spkncb.  that  in  1842  he  renounced  the  Protestant  faith,  which 
was  that  of  his  wife,  and  became  a  Roman  Catholic ;  that 
shortly  after  having  become  embarrassed  in  his  circum- 
stances he  broke  up  his  establishment  at  Stockton^  where 
he  had  lived  up  to  that  time,  and  went  to  London  to 
arrange  his  affairs,  his  wife  and  children  remaining  at 
Stockton  with  her  mother,  who  also  resided  there ;  that, 
after  a  short  absence,  he  returned  to  Stockton  in  September 
184S,  with  the  intention  of  taking  a  lodging  for  himself 
and  his  family,  but  that,  on  the  day  of  his  arrival  there, 
his  wife,  who  was  then  pregnant  with  their  third  child, 
secretly  escaped  with  her  brother,  who  was  one  of  the 
Appellants,  taking  the  two  children,  who  were  then  born, 
with  her,  and  that  she  had  ever  since  kept  the  children 
in  some  place  of  concealment  which  was  known  to  the 
Appellants,  who  had  from  time  to  time  transmitted  to 
her  the  income  to  which  she  was  entitled  under  her 
marriage  settlement,  though  they  refused  to  inform  the 
Petitioner  where  she  was. 

The  prayer  of  the  petition  was,  that  the  children 
might  be  delivered  up  to  the  Petitioner,  and  that,  if 
necessary,  a  writ  or  writs  of  habeas  corpus  might  issue 
for  that  purpose. 

On  the  original  hearing  of  that  petition  before  the 

Vice-Chancellor,   an   order   was   made   for  a   writ  of 

habeas   cotpus  against    the   wife   and   the   Appellants. 

The  wife,  however,    was  not  to    be   found ;    and   the 

return  to  the  writ,  as  against  the  Appellants,  was,  that 

they  had  not,  nor  ever  had,  the  children,  or  any  of 

them,  in  their  custody  or  under  their  control.     On  that 

return  being  made,  the  petition  was  brought  on  again 

before  the  Vice-Chancelior,  when,  upon  an  affidavit  of 

service  upon  the  Appellants,  who  did  not  appear,  the 

order  in  question  was  pronounced. 

'Ihe 


CASES  IN  CHANCERY.  249 

The  appeal  petition  now  came  on  to  be  heard  upon        1847* 
several  additional  affidavits,  filed  since  the  hearing  below      ^^^*^ 
by  the  Appellants,  Spencb. 

The  affidavit  of  the  brother  stated,  that  the  cause  of 
his  sister's  flight  with  the  children  was  not  merely  her 
husband's  changle  of  religion,  and  the  apprehension  she 
felt  that  he  would  execute  a  threat  which  he  had  fre- 
quently made,  of  taking  them  from  her  for  the  purpose 
of  bringing  them  up  in  the  doctrines  of  the  Roman 
Catholic  Church,  but  also  the  harsh  and  unfeeling 
treatment  she  had  received  from  him  ever  since  their 
marriage;  the  recollection  of  which  caused  her  such 
uneasiness  at  the  thought  of  its  being  renewed  by  their 
again  cohabiting  together,  that  her  medical  attendant  had 
declared  his  opinion  that  her  confinement,  which  was  then 
shortly  expected,  would  be  fatal  to  her,  unless  the  agita- 
tion of  her  mind  could  be  calmed  by  her  being  tem- 
porarily removed  to  some  place  out  of  the  reach  of  her 
husband.  That,  under  the  influence  of  fears  for  his 
s'lster's  life,  he  accompanied  her  for  about  ten  miles  to 
the  Railway  Station  at  Darlington^  from  whence  she 
proceeded  with  the  children  by  railway  to  Newcastle^ 
and  from  thence  to  a  place  out  of  the  jurisdiction  of  the 
Court,  where,  as  the  deponent  believed,  she  had  ever  since 
remained.  He  added,  however,  that  he  did  not  at  the 
time  know  what  was  her  destination ;  but  that  he  fully 
believed  that  her  object  was  merely  to  withdraw  until 
her  confinement  was  over,  and  then  to  return  to  her 
husband.  He  admitted,  that  he  had  since,  from  time  to 
time,  transmitted  to  her  the  income  to  which  she  was 
entitled  under  the  marriage  settlement ;  and  said  he  was 
ready  to  reveal  the  place  of  her  concealment  if  the  Court 
should  require  it,  but  that  otherwise  he  declined  to  do  so. 

The  other  Appellant  denied  having  had  any  share  in 
the  abduction  of  the  children,  or  that  lie  knew  where 

they 
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they  or  their  mother  were ;  and  both  the  Appellants 
denied  that  the  children  were  under  their  or  either  of 


In  re 

Spbncx.       their  control. 


There  were  several  other  affidavits  by  other  parties, 
which,  besides  confirming  the  statements  of  the  brother 
as  to  the  unfeeling  conduct  of  Mr.  Spence  towards  his 
wife,  imputed  to  him  immoral  and  dissolute  habits,  and 
the  use  of  profane  and  blasphemous  language. 


Mr.  «7.  Parker  and  Mr.  Torriano^  for  the  Appellants, 
contended,  first,  that  the  Court  had  no  jurisdiction  over 
infants,  distinct  from  that  at  common  law  upon  habeas 
corpus^  unless  there  was  some  property  to  be  administered 
for  the  infants'  benefit ;  and  that  a  good  return  having 
been  made  to  the  writ  in  this  case,  the  Petitioner's  remedy 
was  exhausted,  and  the  subsequent  order  on  the  Appel- 
lants to  produce  the  children,  was  an  excess  of  juris- 
diction. In  support  of  which  objection  they  referred  to 
Ex  parte  Hopkins  (a),  and  Wright  v.  Naylor.  (b) 

Mr. 


(a)  3  JR.  Wmt.  152.  There 
seems  to  be  Rome  inaccuracy  in 
what  is  attributed  to  Lord  King 
by  the  report  of  this  case — ^to  the 
effect,  that  the  Court  has  no  ju- 
risdiction to  make  an  adverse 
order,  for  the  change  of  the  cus- 
tody of  an  infant,  on  petition, 
without  a  suit :  for,  on  reference 
to  the  Registrar's  Book  (Jteg.IAb, 
A.  1732.  f.  456  )  it  appears,  that 
the  petition  was  presented  in  a 
suit  ofllopkhu  V.  Hopkins,  which 
had  been  instituted  by  the  father 
of  the  infants  in  their  names,  for 
an  account  of  their  uncle's  estate, 
in  which  they  were  interested. 


With  respect  to  the  other  pro- 
position contended  for  in  the 
argument  of  the  principal  case — 
that  the  jurisdiction  of  the  Court 
over  infants  is  confined  to 
cases  in  which  there  is  property 
to  be  administered  for  their  be- 
nefit, see  Welletley  v.  Duke  of 
Beaufort^  2  Ruts,  21.,  where 
Lord  Eldon  says,  "  If  any  one 
will  turn  his  mind  attentivelv  to 
the  subject,  he  must  see  that  this 
(.'ourt  has  not  the  means  of  act- 
ing except  where  it  has  property 
to  act  upon.  //  »  notj  however^ 
from  any  want  of  juritdiction  that 
it  does  not  act,  but  from  a  want  of 


(b)  5  Madd.  77. 
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Mr.  Rdt  and  Mr.  MaHindale^  contrh,  relied  on  JByie 
V.  Coimiess  of  Shaftesbury  (a),  Lady  Teynham  v.  Len-^ 
mrd  [b) ;  and  two  unreported  cases  from  the  Registrar's 
Book,  Ex  parte  Bishop  (c),  and  Ex  parte  Wright  (d) ; 
neither  of  which,  however,  were  in  point,  the  first  being 
an  order,  that  a  person  who  had  removed  an  infant  for 

whom 


1847. 


In  re 
Spbnce. 


meant  to  exercise  its  jwisdictum, 
because  the  Court  cannot  take 
on  itself  the  maintenance  of  all 
the  children  in  the  kingdom.  It 
can  exercise  the  jurisdiction  use- 
fully and  practically,  only  where 
it  has  the  means  of  doing  so, 
that  is  to  say,  by  its  having  the 
means  of  applying  property  for 
the  use  and  maintenance  of  the 
infimts." 

There   are    cases,    however, 
where,  the  infant  being  entitled 
to  property  in  reversion,  but  to 
no  present  means  of  its  own  for 
maintenance,  and  the  father  being 
unable  to  muntiun  it  suitably  to 
its  expectations,  the  Court  has 
mterfered  to  prevent  the  father 
from  depriving  his  child  of  the 
benefit    of  an   education   with 
which  others  may  be  willing  to 
provide  it.     Ex  parte  Warner^ 
4  Br,  C,  C,  101. ;  0%  v.  Hun- 
te/s  case,  2  Cox,  242.,  Jac.  250. 
n.  [In  Coj^s  report  of  the  latter 
case  it  is  stated,  that  the  uifant 
was   entitled    to    maintenance 
under  the  will  of  his  grandfather; 
but  in  Mr.  J(icci6*s  note  of  it, 
which  is  correctly  extracted  from 
the  Registrar's  Book,  that  cir- 
cumstance  does  not  appear.]  In 
both  of  these  cases,  however, 
there  seems  to  have  been  some 
other  ground  of  interference,  con- 
nected with  the  conduct  and  cir- 


cumstances of  the  father,  besides 
his  poverty.  And  in  a  subsequent 
case  before  Lord  Eldon^  after 
observing  that  there  were  cases 
where,  without  any  provision  an- 
tecedently made,  the  Court  would 
remove  a  child  from  the  parent 
— as,  where  the  father  professed 
himself  an  Atheist;  or  (under  the 
old  penal  laws  agmnst  Roman 
Catholics)  where  he  was  of  that 
religion,  —  his  Lordship  is  re» 
ported  to  have  added    "  that, 
wherever  the  Court  had  inter- 
fered   against  the  father  upon 
pecuniary  considerations  (only), 
they  had  been  solid  considera^ 
tions,  and  not  merely  expecta- 
tions, and  that  in  all  the  cases 
which  he  remembered,  there  had 
been  some  immediate  irrevocable 
provision   by  which    the  child 
could  be  brought  up  in  a  manner 
suitable  to  its  future  property, 
but  that  the  Court  would  not  in- 
terfere upon  a  mere  offer."  Jac. 
264.  n. 

(fl)  2  P.  Wms,  102. 
\b)  4  B.  P.  C,  302  For  Lord 
Macclesfield^^  order,  from  which 
this  was  an  appeal,  see  Ex  parte 
Barrett  Lennardy  Beg,  Lib,  A. 
1723.  f.  85. 

(r)  Macpkerson    on    Infants, 
Appx.  11. 

(d)  Beg,  Lib,,  A.  1796.  f.  228. 
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IS^T.        whom  a  guardian  had  been  appointed  by  the  Court, 
^^^  should  restore  the  infant  to  such  guardian  or  stand  com- 

Spencb.       mitted  ;  and  the  second  being  an  order  by  consent. 

The  Lord  Chancellor. 

I  have  no  doubt  about  the  jurisdiction.  The  cases  in 
which  this  Court  interreres  on  behalf  of  infants,  are  not 
confined  to  those  in  which  there  is  property.  Courts  of 
law  interfere  by  habeas  for  the  protection  of  the  person 
of  any  body  who  is  suggested  to  be  improperly  detained. 
This  Court  interferes  for  the  protection  of  infants,  qtia 
infants,  by  virtue  of  the  prerogative  which  belongs  to  the 
Crown  as  parens  2)at rice,  and  the  exercise  of  which  is 
delegated  to  the  Great  Seal. 


That  objection  being  overruled,  the  case  was  discussed 
upon  the  merits,  it  being  contended  on  the  part  of  the 
Respondents  that^  even  if  there  was  not  sufficient  ground 
in  the  affidavits  for  the  order  actually  made,  the  Court 
would  make  sojne  order,  — either  to  prevent  the  brother 
from  continuing  the  payment  to  the  wife^  with  a  view  to 
induce  her  to  return,  or  else  to  compel  him  to  disclose 
where  the  children  were  concealed.  On  the  other  hand, 
it  was  argued,  that  as  the  object  of  the  jurisdiction,  if  it 
existed  at  all,  was  the  protection  of  the  infants,  the  Court 
would  not  lend  its  aid  for  the  purpose  of  restoring  them 
to  a  father  in  whose  hands  there  appeared  to  be  so  little 
probability  of  their  being  well  brought  up. 

The  Lord  Chancellor. 

It  does  not  follow,  because  a  husband's  conduct  is  such 
as  to  make  his  wife  very  unhappy,  that  he  is  therefore  to 
be  deprived  of  the  custody  of  his  children.  To  justify 
such  an  interference  with  the  father's  rights,  his  miscon« 

duct 
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duct  must  appear  to  be  of  such  a  nature  as  to  be  likely        1 847. 
to  contaminate  and  corrupt  the  morals  of  his  children,  r^^^' 

as  in  the  WeUesley  case  (a).     I  asked,  when  these  affi-       Sprnce. 
davits  were  opened,  whether  they  amounted  to  that;  for, 
if  they  did  not,  it  was  useless  to  go  into  them.     They 
were,  however,  read ;  and,  having  heard   them,  I  am 
of  opinion  that  they  afford  no  sufficient  reason  why  this 
Court  should  refuse  to  restore  to  this  gentlepian  his 
children,  if  it  had  the  means  of  doing  so.    But  upon  the 
evidence  now  before  me,  as  it  affects  the  Appellants, 
it  is  clear  that  the  Vice-Chancellor's  order  must  be  dis- 
charged. 

As  to  one  ot  those  gentlemen,  it  appears,  that  he  had 
nothing  to  do  with  the  abduction  of  the  children,  and  is 
unable  to  give  any  information  respecting  them.     The 
other,  it  is  true,  accompanied  the  mother  a  certain  dis- 
tance on  her  journey,  but  he  positively  denies  that  he 
knew  where  she  was  going.   It  is  clear,  that  the  children 
are  not  in  his  custody  now.   Their  departure  took  place 
in  Septembej*  1843.     The  father,  though  he  knew  the 
circumstances,  did  not  consider  at  that  time  that  he  had 
any  case  to  make  against  him.     Is  there  any  thing  to 
lead  to  the  inference,  that  he  is  now  in  a  condition  to 
restore  the  children  ?     The  mother  is  probably  living 
abroad ;  he,  at  Stockton.   Indirectly,  it  is  said,  he  has  the 
power  of  bringing  them  back,  by  stopping  her  income  : 
but  the  Court  cannot  order  him  to  use  those  indirect 
means  of  doing  what  he  is  unable  to  do  direcdy.     As  to 
compelling  him  to  disclose  the  place  of  their  concealment, 
he  is  a  mere  witness  as  to  that.     I  could  exercise  the 
jurisdiction  of  the  Court  over  him  if  he  had  the  children 
in  his  custody,  but  I  cannot  put  it  in  force  against 

parties 

(a)  2  Ruu.  1.,  and  see  Ball  v.  Ball^  2  Sim,  35. 
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parties  to  compel  them  to  disclose  facts  of  which  they 
are  mere  witnesses. 

The  order  of  the  Vice-Chancellor  may  have  been  a 
proper  one  upon  the  facts  before  him :  but  upon  the  facts 
now  before  me,  I  am  clearly  of  opinion  that  the  order 
must  be  discharged,  and  the  petition  dismissed. 


In  the  Matter  of  MILFIELD,  a  person  of  unsound 
May  7.  Mind. 

And  in  the  matter  of  1  ^4.  c.  60. 


Tenant  for 
life,  of  estates 
decreed  in  a 
creditors*  suit 
to  be  sold  for 
payment  of 
debts,  is  a 
trustee  for  the 
purchaser 
within  the 
meaning  of 
1  Wm.  4. 
f.  GO.  k.  18. 


/4  DECREE  had  been  made  in  a  creditor's  suit,  for 
■^  ^  a  sale  of  the  real  estates  of  the  debtor,  which  were 
devised  by  his  will  to  his  widow  for  life,  with  remainder 
to  his  son:  and  the  estates  had  been  sold  in  the  Master's 
office.  The  widow  was  alleged  to  be  a  lunatic,  though 
not  found  such  by  inquisition,  and  the  son  had  been 
transported  for  crime. 

Mr.  Goodeve  now  applied,  upon  the  petition  of  the 
Plaintiff  in  the  cause,  for  an  order  under  the  1  fV  4f. 
c.  60.  ss^  18.  and  20.  for  some  person,  on  behalf  of  the 
lunatic,  to  convey  the  estates  to  the  purchaser  under  the 
1  W.  4.  c.  47. 


The  Lord  Chancellor  at  first  doubted  his  jurisdic- 
tion,  on  the  ground,  that  there  was  no  express  declara- 
tion of  trust  in  the  decree,  and  that  he  had  no  power  in 
lunacy  to  declare  a  trust.     But  on  being  referred  to 

King 


CASES  IN  CHANCERY.  255 

King  V.  Leacfi  (a),  as  shewing  that  a  decree  for  sale  was        1 847. 
a  sufficient  implication  of  such  a  trust  to  bring  the  case     ^-^^^^-^ 
within  the  scope  of  the  Act,  his  Lordship  said,  that,  on     Milfield. 
the  authority  of  that  case  he  would  make  the  order, 
tliODgh,  otherwise,  he  should  have  hesitated  to  do  so. 

(a)  8  ffare.  57. 


FERRABY  v.  HOBSON. 


June  2. 


T^HIS  was  an  appeal  from  part  of  a  decree  of  Vice-  A  bill  founded 
■*■    Chancellor  Knight  BmcCt  hy  which  it  was  ordered  Son  of  fraud^ 
amongst  other  things,  that  the  appellant  and  his  co-  and  personal 
trustee  under  the  will  of  the  testator  in  the  cause,  should  y^{[\  ^^  ^^f. 

in  their  accounts  be  charired  with  42/.  a  year  more  than  '"^'I'  *"  *"• 
L     I    1  11  .      t        1  /    n  n  ^^^^y*  on  that 

tney  had  actually  received  as  the  rent  of  a  farm,  part  of  case  being  dis- 

ihe  trust  estates,  during  the  three  years  from  Lady^day  P^J^v®^*  ^h®- 

1836,  to  Lady-'day  18S9,  and  by  which  the  Appellant  not  been  ne- 

was  ordered  to  pay  the  costs  of  so  much  of  the  suit  as  f  ^?!  ?JL*"f 

i^  ^  omission  of 

related  to  that  matter.  duty. 

A  trustee 
letting  a  farm 

The  bill  sought  to  charge  the  trustees  with  several  originally  at  a 

other  breaches  of  trust,  as  to  which,  however,  it  was  will  not  be ' 

dismissed  at  the  hearing,  with  costs.     The  only  part  held  per- 

of  the  bill  which  related  to  the  subject  of  this  appeal  for  the  difier- 

was  as  follows :  —  f °*^f  ^^T*^" 

that  rent  and 

In  the  rent  which, 
at  a  subse- 
quent period  of  the  tenancy,  might  have  been  obtained,  merely  because  he  neglected 
to  give  notice  to  quit  a  few  months  after  there  appeared  to  be  a  probability  that 
tbe  price  of  agricultural  produce  would  enable  him,  with  propriety  as  between  land- 
lord and  tenant,  to  obtain  a  higher  rent. 

And,  temble,  that  rule  would  be  applicable,  even  to  a  case  in  which  the  tenant  was 
a  Dear  relation  of  the  trustee,  unless  there  were  some  other  circumstance  to  con- 
firm tbe  suspicion  of  personal  favour  which  that  relationship  is  calculated  to  excite. 
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In  the  stating  part  of  the  bill,  it  was  alleged,  that  the 
trustees  had  let  the  farm  in  question  at  an  inadequate 
rent  to  a  Mrs.  Rawlins  the  Appellant's  sister,  nominally 
as  their  tenant,  but  really  as  agent,  and  for  the  benefit, 
of  the  Appellant  himself,  and  that  he  had  in  fact  pas- 
tured his  cattle  upon  it.  And  in  a  subsequent  part  of 
the  bill,  after  suggesting  a  pretence,  *'  that  the  farm  was 
let  to  the  sister,  and  had  always  been  occupied  by  her 
at  a  fair  and  just  rent,  and  that  the  Appellant  had  no 
other  motive  in  letting  it  to  her  than  that  of  procuring 
a  good  and  responsible  tenant  thereof,"  it  charged,  that 
the  contrary  was  the  truth,  and  that  the  farm  had, 
during  the  whole  period  of  its  occupation  by  the  sister, 
been  held  at  a  rent  below  its  value;  and  that  she  was 
not  acquainted  with  farming,  and  had  not  capital  to  cul- 
tivate it ;  and  there  were  many  farmers  of  credit  and 
experience  in  the  neighbourhood  who  were  desirous  of 
occupying  it,  and  that  the  Appellant  had  grazed  his 
own  cattle  on  the  farm,  and  otherwise  acted  respecting 
it,  as  if  he  were  actually  tenant  of  it  himself. 


At  the  hearing,  the  facts  appeared  to  be,  that  the 
testator  died  in  1832,  that  the  tenant  who  was  then  in 
the  occupation  of  the  farm,  continued  to  hold  it  until  the 
year  1835,  when  he  gave  it  up;  and  that  the  trustees, 
after  offering  it  at  a  rent  of  408/.  to  a  person  named 
West,  who  refused  to  take  it  on  those  terms,  let  it  at  that 
rent  to  Mrs.  Rawlins^  who  continued  to  hold  it  as  tenant 
from  year  to  year  at  the  same  rent  until  Lady-day 
1839,  when,  in  pursuance  of  a  notice  given  to  her  by 
the  trustees,  on  the  suggestion  of  some  of  the  parties 
interested  that  the  rent  was  too  low,  it  was  raised  to 
450/. 


There  was  a  good  deal  of  conflicting  evidence  as  to 
the  adequacy  of  the  rent  during  that  period,  and  upon 
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an  intimation  from  the  Courts  that  the  point  required  fur- 
tber  investigation,  it  was  agreed  between  the  parties,  in 
order  to  avoid  a  reference  to  the  Master,  that  the  ques- 
tion should  be  referred  to  a  Mr.  Kirbtfy  a  land  surveyor, 
who  certified  that  408/1  was  a  sufficient  rent  for  the  year 
J8S5-^;  but  that  the  rent  for  the  three  subsequent 
years  ought  to  have  been  450/. ;  and  upon  that  certifi- 
cate the  decree  in  question  was  made. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Bacon  and  Mr.  Glasse  appeared  for  the  Appel- 
lant 

Mr.  BusseU  and  Mr.  Leach,  for  the  Respondents. 
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The  Lord  Chancellor,  without  hearing  a  reply, 
said, 

I  am  very  clearly  of  opinion  that  this  decree  charges 
the  trustees  far  beyond  what  any  rule  of  this  Court  will 
justify.  The  decree  directs  that  they  shall  be  charged 
for  three  years  with  an  extra  rent  for  the  farm,  from 
Lady'dajf  18S6  to  Lady^ay  18S9,  being  the  difference 
between  408/.  and  450/.  Now  what  are  the  facts  as 
they  appear  in  evidence  ?  [His  Lordship  shortly  reca- 
pitulated the  facts  as  above  stated,  and  proceeded  to 
this  effect] — Such,  then,  being  the  history  of  the  trans- 
action, what  is  the  case  made  by  the  bill  upon  which 
the  trustees  have  been  charged  with  this  extra  rent? 
The  case  alleged  is,  that,  ever  since  the  testator's  death, 
the  trustee  had  let  the  farm  to  his  sister  at  a  low  nominal 
rent,  in  order  that  he  might  himself  be  the  real  tenant; 
and  that  circuitously,  through  her  intervention,  he  ap- 
propriated to  himself  the  difference  between  that  rent 
and  the  actual  value  of  the  farm ;  a  case,  no  doubt,  which, 
if  made  out,  would  have  been  very  disgraceful  to  him,  as 

Vou  IL  S  it 
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it  would  have  shewn  an  endeavour  on  his  part  to  enrich 
himself  at  the  expense  of  the  estate  of  which  be  was 
trustee.  That  case,  however,  is  entirely  negatived  by 
the  fact  which  is  now  admitted  on  all  hands,  that  the 
rent  originally  reserved  on  Mrs.  Rawlins  taking  the 
farm  was  a  &ir  rent :  and  the  only  ground  for  .that  part 
of  the  decree^  which  is  the  subject  of  appeal,  is,  that 
from  the  certificate  of  Mr.  Kirby^  which  the  parties 
have  agreed  to  treat  as  evidence,  it  appears  that, 
between  the  expiration  of  the  first  year  of  her  occupa- 
tion and  the  time  when  the  rent  was  ultimately  raised, 
408/.  was  not  an  adequate  rent ;  in  other  words,  that 
more  might  have  been  obtained. 


Now,  in  the  first  place,  I  find  nothing  in  the  bill  which 
seeks  to  make  the  testator  responsible  under  such  a  state 
of  circumstances.  The  charge  made  against  him  is  not 
a  charge  of  neglect  in  having  permitted  a  tenant,  who 
originally  entered  at  a  &ir  rent,  to  continue  in  possession 
of  the  farm  at  that  rent,  after  a  higher  might  have  been 
obtained  :  and,  without  saying  what  circumstances  might 
or  might  not  have  made  the  trustee  liable  upon  such  a 
case,  if  it  had  been  made,  that  case  is  obviously  very 
different  from  one  in  which  he  is  charged  with  personal 
corruption,  and  with  appropriating  to  himself  the  pro- 
perty of  others,  (a)  Had  he  been  charged  with  mere 
neglect,  it  might  have  been  shewn  that,  although  the 
land  had  increased  in  value,  the  increase  was  owing 
to  the  outlay  of  the  tenant:  and,  in  that  case,  no 
man  would  say  it  was  the  duty  of  the  trustee,  or 
even  justifiable  for  him,  to  exact  from  the  tenant  the 
increase  of  value  derived  from  his  own  expenditure:  at 
least,  I  am  sure  the  effect  of  such  a  doctrine  would  be 
to  make  trustees  very  bad  landlords :  for  unless  tenants 

from 

(a)  See  GlascoU  v.  Lang,  post,  p.  310. 
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from  year  to  year  had  such  confidence  in  those  under        1 847* 
whom  they  hold,  as  to  induce  them  to  spend  money  in      zT^^^*"^ 
improTements  with  an  assurance  of  not  being  disturbed  0. 

in  the  enjoyment  of  the  fruits  of  their  outlay,  it  would  be 
impossible  for  the  land  to  be  cultivated  in  this  country, 
where  so  large  a  portion  of  it  is  occupied  by  tenants 
without  the  security  of  a  lease.  Whether  the  facts  of 
the  case  would  or  would  not  have  borne  out  such  a 
defence,  is  immaterial :  it  is  sufficient  to  say  that,  if  the 
charge  made  against  him  had  been  one  of  mere  neg- 
lect, his  attention  would  have  been  directed  to  it,  and 
he  might  have  shaped  his  defence  accordingly. 

It  was  indeed  attempted  to  be  argued,  that  that  charge 
was  included  in  the  case  made  by  the  bill:  and  it  is 
true  that  there  is  a  charge  that  the  farm  had  been  held 
by  Mrs.  Rawlins  at  a  rent  below  its  value ;  but  it  is  quite 
clear,  when  you  look  at  the  context  of  that  passage,  and 
the  su^ested  pretence  to  which  it  is  an  answer,  that  it 
has  reference  exclusively  to  the  charge  of  personal  cor- 
ruption contained  in  the  previous  part  of  the  bill,  and 
not  to  any  distinct  case  of  mere  neglect  or  omission  of 
ixxtj. 

I  am  of  opinion,  therefore,  that  the  reference  to  Mr. 
Kirbtf  was  entirely  out  of  the  case ;  that  it  was  not  war- 
ranted  by  the  pleadings,  and  ought  not,  therefore,  to 
have  been  made. 

But,  independently  of  that,  what  are  the  facts  appear^ 
ing  upon  Mr.  Kirhfs  certificate  ?  Why  that,  from  Ladjf^ 
dcy  1885  to  Lady^cy  1836,  all  wks  right;  that  during 
that  year  the  tenant  in  occupation  of  the  farm  was  pay* 
ing  the  full  rent  for  it.  But  circumstances  might  alter. 
Now  I  will  suppose  that  the  circumstances  did  alter, 
not  in  consequence  of  any  thing  done  by  the  tenant, 
bat  of  a  change  in  the  price  of  agricultural  produce, 
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which  would  make  it  worth  a  tenant's  while  to  pay  a 
higher  rent  than  that  which  had  been  properly  reserved 
in  18S5.  Still  the  trustee  could  not  have  interfered 
with  the  tenant's  occupation  until  October  18S6;  and 
then,  the  tenancy  being  a  Lady-day  tenancy ,  he  could 
only  have  given  a  notice  to  expire  at  Lady-day  18S7. 
But  how  does  it  appear  that^  in  October  I8S69  there  was 
suiBcient  evidence  of  the  increased  value  of  the  farm  to 
make  it  his  duty,  or  even  justifiable  in  him,  to  put  an 
end  to  the  tenancy  which,  up  to  that  time,  had  been  a 
good  and  proper  tenancy  ?  It  may  be  that  the  increased 
value  of  the  land  was  permanent ;  and  it  may  appear 
now  that  more  money  might  have  been  obtained  if 
notice  had  been  given  at  an  earlier  period.  But  there  is 
nothing  to  shew  that  the  trustee  had  that  knowledge,  or 
that  the  circumstances  were  such  as  to  enable  him  to 
form  a  judgment,  that  it  was  his  duty  to  raise  the  rent 
or  determine  the  tenancy.  I  cannot  think,  therefore, 
that  he  was  guilty  of  any  breach  of  trust  in  not  giving 
notice  only  six  months  after  the  change  of  value,  even 
supposing  that  change  to  have  been  occasioned  by  a 
rise  in  the  price  of  agricultural  produce.  If  there  was 
not,  then  there  was  no  delay,  no  neglect  of  duty,  in 
not  giving  notice  in  October  1836;  and  if  he  did  not 
give  notice  to  expire  in  March  18S7,  he  could  only  give 
it  to  expire  in  March  1838.  He  did  not  do  it  then,  but 
be  did  in  October  1838,  for  March  1839. 


Now  I  put  it  to  Mr.  Russell  to  refer  me  to  sonie 
authority,  to  shew  that  a  trustee,  letting  a  farm  at  a 
proper  rent,  is  personally  to  be  charged  with  the  differ- 
ence between  that  rent  so  properly  reserved,  and  the 
rent  which  at  some  future  period  of  the  tenancy  might 
have  been  obtained,  because  he  neglected  to  give  notice 
to  quit,  a  few  months  after  there  appeared  to  be  a  pro- 
bability that  the  price  of  agricultural  produce  would 
enable  him  with  propriety,  as  between  landlord  and 

tenant^ 
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teDant^  to  obtain  a  higher  rent*  No  such  authority  has 
been  foundj  and  there  is  no  ground,  upon  the  facts  before 
m^  for  any  such  decision.  I  do  not  speak  of  a  case  of 
great  neglect, — certainly  not  of  a  case  in  which  the  omis- 
sion to  give  notice  can  be  referred  to  any  favour  shewn 
to  the  tenant.  But  though  it  is  not  necessary  that  there 
should  be  actual  fraud,  yet  the  neglect  must  be  so  gross 
as  to  amount  to  something  like  fraud  before  a  trustee  can 
be  charged  with  such  omission  as  a  breach  of  trust,  (a) 
In  this  case  the  notice  might  have  been  given  a  year 
earlier,  —  possibly  two  years ;  certainly  not  more ;  and, 
strictly  speaking,  I  apprehend  it  could  not  be  carried 
further  than  one  year  before  the  notice  was  actually 
given;  and  upon  that  fact  alone  I  am  called  upon  by  ^ 
the  Respondents  to  act,  without  any  knowledge  of  what  it 
was  that  gave  rise  to  this  improved  value,  whether  it 
was  owing  to  the  expenditure  of  the  tenant,  or  to  a  rise 
in  the  price  of  agricultural  produce ;  and  that,  too,  in  a 
suit  in  which  that  species  of  misconduct  is  not  even 
alleged. 

I  am  quite  clear  that  there  is  a  miscarriage  in  this 
part  of  the  decree,  and  that  all  that  part  of  the  bill,  which 
sought  to  make  the  Defendant  personally  liable  in  re- 
spect of  his  dealing  with  this  farm,  ought  to  have  been 
dismbsed  with  costs. 

I  cannot,  however,  part  with  the  case  without  observ- 
ing (though  in  this  case  it  happens  that  the  facts  which 
appear  in  evidence  completely  remove  all  suspicion) 
that  trustees  expose  themselves  to  great  peril  in  allow- 
ing their  own  relatives  to  intervene  in  any  matter  con- 
nected with  the  execution  of  the  trust ;  for  the  suspicion 
which  that  circumstance  is  calculated  to  excite,  where 
.here  is  any  other  fact  to  confirm  it,  is  one  which  it 
trould  require  a  very  strong  case  to  remove. 

(a)  See  Doe  y.  Radc&ffe,  10  Easi,21B. 
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.    The  Earl  of  PORTARLINGTON  v.  DAMER  and 
.  Others. 

LEWIS  V.  DAMER  and  Others. 

A  party  pro-  fTIHE  first  of  these  suits  was  instituted  by  the  resi- 
after  notice  of  duary  devisee  and  legatee  under  the  will  of  the 

a  decree  in  j^^^  Loj^  Poriarlifigionj  airainst  the  executors  and 
another  suit,  ,  .  ,       .  .       . 

under  which     trustees,  and  several  annuitants,  and  other  parties  m- 

^btsdn^all  the  ^^^'^^ted  under  the  will,  praying  for  the  execution  of  the 
relief  which  trusts  thereof.  The  second  suit  was  a  creditor's  suit,  by 
h^  own^  may    ^  judgment  creditor,  against  the  executors  and  trustees 

be  refused  hia  only,  praying  payment  of  the  debts  •*  according  to  the 
costs  of  an  ap-  r    i  -n    »     •  i      •         i      i.«        -ii 

plication  to       trusts  of  the  will ; '    the  testator  bavmg,  by  his  wiil« 

stay  proceed-    devised  one  of  his  estates  in  particular  to  be  sold  for 

ings :  but  it  is  ^ 

contrary  to  the  that  purpose, 

practice,  to 

order  him  to 

pay  such  On  the  1st  of  Aprils  a  decree  was  made  in  the  first 

Such  appli-   ^"'^  declaring  that  the  trusts  of  the  will  ought  to  be 

cation  may  be  carried  into  execution ;  and  directing  the  usual  in- 
made  by  the  .  .  .  ,  _  ^  .  - 
Plaintiff  in        quines  as  to  debts,   personal  estate,   real  estate,  and 

the  suit  m  incumbrances.  Notice  was  immediately  iriven  of  that 
which  the  i      -m  .     .  i«. 

decree  has        decree  by  the  Plaintiff  in  the  first  suit  to  the  Plaintiff 

hrhave  an'  '"  ^^  second,  with  an  offer  of  payment  of  the  costs  of 

interest  in  the  latter  suit  up  to  that  time,  and  an  intimation  that, 

proceeding,  '^  proceedings  therein  were  not  stayed,  an  application 

as  well  as  by  for  the  purpose  would  be  made  to  the  Court,  of  which 

ant,  although  ^^  Plaintiff  in  the  second  suit  would  have  to  pay  the 

such  PlaintiflT  costs.    That  notice,  however,  was  disresarded.  and,  the 

be  not  a  party   tm  •     •«•  •      i  . 

to  the  other      Plaintiff  m  the  second  suit  having  set  his  cause  down 

•"*'•  for  hearing  on  the  1st  of  Afcry,   the  Plaintiff  in    the 

first  suit  moved,  before  the  Vice-Chancellor  oi  Englatid 

to 
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to  stay  the  proceedings,  and  that  the  PlaintiiF  in  the        1847. 
second  suit  might  pay.  the  costs  of  the  application.  Th^iRir 

PORTARLING- 

On  that  motion  the  Vice-Chancellor  made  an  order,  "^2^ 

that  the  proceedings  in  the  second  suit  should  be  stayed,  Damer. 
and  that  the  costs  of  all  parties  who  had  appeared  on 
the  application  should  be  taxed  and  paid  by  Lewis; 
with  a  declaration  that  Lemis  was  entitled  to  the  costs 
of  the  second  suit  up  to  the  time  of  service  of  notice  of 
the  decree ;  and,  '*  it  appearing  that  there  were  at  pre- 
sent no  assets  applicable  to  the  payment,"  it  was  or- 
dered that  LewiSf  or  any  person  interested,  be  at  liberty 
to  apply  respecting  such  costs,  as  and  when  there 
might  be  assets  properly  applicable  for  that  purpose,  as 
he  or  they  might  be  advised. 

This  was  a  motion  by  way  of  appeal  on  behalf  of 
LewiSf  to  discharge  or  vary  that  order. 

Mr.  IC  Parker  and  Mr.  HoU,  for  the  motion. 

The  order  is  erroneous  in  staying  the  proceedings : 
for  the  decree  only  provides  for  the  execution  of  the 
trusts  of  the  will ;  whereas  Lewis^  as  a  judgment  creditor, 
is  entided  to  payment  out  of  any  of  the  estates  that  he 
chooses  to  select,  without  regard  to  the  directions  of 
the  will :  Budgen  v.  Sage,  (a) 

{The  Load  Chancellor.  He  has  himself  limited 
his  claim  to  relief:  for  the  prayer  of  his  bill  is  not  for 
payment  generally,  but  that,  in  case  the  personal  estate 
should  be  insufficient,  the  deficiency  may  be  raised  by 
^le  or  mortgage  of  the  real  estate,  pursuant  to  the 
trusts  of  the  will.     And  the  inquiries  already  directed 

as 

(a)  3  MyU  4*  Or.  683. 
S   4 
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1847*       as  to  debts,  real  and  personal  estate,  and  incumbrances, 

T^Earif    ^^"'^  ^  equally  necessary  in  the  second  suit,  before 

PoRTARUNG-  the  Court  could  order  payment  at  all.     But  the  ob- 

'^^^         jection  that  occurs  to  me  is  this :  Lord  Poriarlinglon  was 

Damer.       not  the  party  to  make  the  motion,  not  being  himself 

a  party  to  the  second  suit;  but  Darner^  who  was   the 

PlaintiiF  in  that  suit,  ought  to  have  made  it*     What 

could  the  incumbrancers  have  to  do  with  the  motion  ? 

They  might  be  benefited  if  it  succeeded :  but  they  could 

have  nothing  to  say  against  it:    therefore  it  was   not 

necessary  to  serve  them;  and  yet  Lewis  is  ordered  to 

pay  their  costs.     Is  there  any  case  in  which  a  suit  has 

been  stayed  at  the  instance  of  a  party  who  is  a  stranger 

to  it?] 

Mr.  Stuart^  in  support  of  the  order,  having  cited 
Clarke  v.  Ormonde  (a),  and  Dyer  v.  Kearsley  (6), 

The  Lord  Chancellor  said  he  was  satisfied  on 
that  point,  but  asked  whether  there  was  any  case  in 
which  a  party,  properly  prosecuting  a  suit,  had,  on  an 
application  to  stay  proceedings,  been  ordered  to  pay 
costs. 

Mr.  Stuart  referred  to  Curre  y.  Baayer  (c).  Pott  v. 
Gallini  {d)^  Anon.  (e)y  Jackson  v.  Leaf{g\  in  which  a 
party  under  such  circumstances  had  been  refused  his 
costs  of  the  application  to  stay  proceedings.  But  he  ad- 
mitted, that  he  knew  of  no  case  in  which  the  party 
against  whom  such  an  application  was  made  had  been 
ordered  to  pay  costs,  though,  he  submitted,  that  it  would 
be  a  wholesome  practice,  where  it  was  clear  that  both 
the  suits  ought  not  to  go  on  together. 

The 

(a)  Jac.  546.  (d)  I  S.  ^  St.  206. 

(b)  2  Men.  482.  n.  (e)  2S.4^  St.  424. 

(c)  3  Madd.  456.  (g)  IJ.  *  W,  229. 
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The  LoBD  Chancellor.  1847. 

It  is  very  right  that  there  should  not  be  two  suits  The  Earl  of 
going  on  together,  where  the  objects  common  to  both  ^®*'^^*"''°" 
may  be  attained  in  one :  but  it  is  a  different  thing  to  say  «• 

that  a  Plaintiff,  going  on  after  notice  of  a  decree  in 
another  suit,  is  so  far  wrong,  that  the  Court  is  to  make 
bimjMry  costs.  The  Court  has  gone  to  the  extent  of 
saybg,  that  if  he  goes  on  he  shall  not  have  his  costs : 
but  the  mere  fact  of  his  going  on  after  notice  has 
never  yet  been  punished  by  making  him  pay  the  costs; 
and  I  am  not  inclined  to  make  such  a  precedent. 

I  should  be  the  less  inclined  to  make  it  in  this  case, 
because,  though  it  appears  that  there  is  authority  for  the 
practice  of  making  the  application  by  the  Plaintiff  in 
the  other  cause,  the  effect  of  it  in  this  case  has  been  to 
bring  all  the  other  parties  in  that  suit  before  the  Court ; 
whereas,  if  the  application  had  been  made  by  Darner ^ 
there  would  have  been  no  necessity  for  serving  any  of 
those  parties.  Therefore,  even  if  I  had  found  the 
practice  as  to  costs  different  from  what  it  is,  I  should 
have  thought  it  right  to  protect  the  party  against  the 
costs  unnecessarily  occasioned  in  this  case  by  that  course 
of  proceeding. 

As  to  the  propriety  of  staying  the  proceedings,  the 
only  question  is,  whether  the  decree  which  has  been 
obtained,  is  one  which  will  give  him  all  that  he  asks  in 
his  own  suit  Here,  it  is  only  said,  that  the  decree 
embraces  something  more,  and  that  its  complexity  may 
create  delay.  But  that  objection  has  never  been  al- 
lowed. If  it  were,  it  would  in  a  majority  of  cases  repeal 
the  rule.  The  order,  therefore,  will  stand,  except  so  far 
as  it  directs  Leans  to  pay  the  costs  of  the  application. 

Mr.iZoft, 
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IS^?.  Mr.  A)//,  for  an  annuitant  onder  the  will,  who  had 

n^i^^r    been  served  with  notice  of  the  motion  below,  asked  for 
The  Earl  of       ,  ,  ,  '  ^ 

PoRTARLiNo-   his  costs,  the   provision   made  for  them   by  the  Vioe- 

Chancellor's  order  being  now  struck  out.  And,  Mr. 
Stuart  not  objecting,  it  was  ordered  that  all  the  costs 
which  the  Vice- Chancellor  had  ordered  to  be  paid  by 
Zjewis  should  be  costs  in  the  cause  of  Lord  Portarlitig" 
ton  V.  Darner. 


TON 

V, 

Damer. 


DALE  V.  HAMILTON. 


June  11. 
23. 
26. 

A,  and  B.  for 
whom  land 
had  been  pur- 
chased by  C, 
with  a  view  to 
its  being  resold  ficad  in  the  county  of  Chester^  for  Robert  M^Aiam^  a  mer- 

in  building 
lots,  on  the 

land  bemg        Defendant  Hamilton  and  their  heirs,  as  tenants  in  corn- 
conveyed  to 
tiieni,  signed 
apaper 
writing  pur- 
porting to  be 
a  memoran- 


i^N  the  I6th  of  October  1843,  certain  pieces  of  land, 
^^  which  had  been  purchased  by  the  Plaintiff,  who 
was  a  surveyor  and  land  agent,  then  residing  at  Birken" 


chant  in  Liverpool,  were  conveyed  to  M^Adam  and  the 


mon.     Shortly  after  which  the  following  memorandum 
was  made  and  signed  by  those  two  parties :  — 

"  Memo-* 

dum  of  an ' 

agreement  between  them  relative  to  the  land,  by  which  it  was  agreed  "  that  they 
should  each  advance  half  the  purchase  money  and  receive  interest  on  the  same  at 
five  per  cent.,  and  that  thev  were  to  have  each  one  third  interest  in  the  purchase 
and  to  reserve  one  third  of  the  profits  arising  therefrom  for  C,  in  lieu  of  his  commis- 
sion for  purchasing,  selling,  surveying,  valuing,  and  laying  out  the  land  in  lots,  or  any 
other  services  that  might  be  reqmred  of  him  ;  but 'that  it  was  clearly  and  distinctlv 
understood  that  C.  should  have  no  power  or  authority  whatsoever  over  the  land, 
and  tiiat  he  should  not  be  entitled  to  receive  any  compensation  therefrom  until  the 
whole  was  sold  and  paid  for."  The  land  having  afterwards  greatly  increased  in  value, 
A.  and  B.  refiised  to  recognize  C's  interest  in  the  speculation,  and  offered  him  a 
money  compensation  for  his  services.  Whereupon  C,  who  had  objected,  fit>m  the 
first,  to  the  clause  in  the  memorandum  which  excluded  him  from  all  control,  as  incon- 
sistent with  the  original  terms  for  which  he  had  verbally  stipulated,  filed  his  bill  for 
an  immediate  sale  of  the  land.  And  the  Court,  being  of  opinion  that  the  Defend- 
ants, by  repudiating  the  tnist  as  to  C's  share,  had  devolved  upon  the  Court  the  dis- 
cretion which  they  had  by  the  memorandum  reserved  exclusively  to  themselves  as 
to  the  time  of  sale,  declared  C,  entitled  to  one  third,  and  referred  it  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  all  parties  that  the  land  should  be  sold. 
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"  Memorandam  of  an   agreement  between  Robert        1847* 

WAdam  and  Robert  Hamilton^  made  the  27tb  of  Or- 

tober  1843,  relative  to  a  lot  of  land  in  Prices  Street, 

Lord  Street  J  and  Camden  Street ,  Birkenhead,  say, 

£      s.    d. 
**  25,400  square  yards,  purchased  from 

Jli&mas  Forsyth  and  his  trustees  at 

4j.  9^.  per  square  yard       -  -  6044     7     6 

^  480  square  yards  purchased  from  J. 

Nillier,  at  8*.  6d.  per  square  yard    -     204     0     0 

£6248     7     6 


«That  the  said  Robert  M'Adam  and  R  Hamilton 
shall  advance  each  one  half  of  the  purchase  money,  and 
that  they  shall  receive  interest  on  the  same  at  the  rate 
of  5  per  cent  per  annum,  which  interest  is  to  be  made 
up  half-yearly,  and  calculated  the  same  as  banker's 
accoants :  that  the  said  R  M^Adam  and  R  Hamilton 
are  to  have  each  one  third  interest  in  the  said  pur- 
chase, and  that  they  are  to  reserve  one  third  of  the 
proBts  arising  therefrom  for  T.  A.  Dale  in  lieu  of  his 
commissioQ  for  purchasing,  selling,  surveying,  valuing, 
laying  out  in  lots,  or  any  other  services  that  may  be 
required  of  him ;  but  it  is  clearly  and  distinctly  under- 
stood that  said  T.  A.  Dale  shall  have  no  power  or  au- 
thority whatsoever  over  the  said  land,  and  that  he  shall 
not  be  entitled  to  receive  any  compensation  whatsoever 
therefrom  until  the  whole  is  sold  and  paid  for,  and  all 
outlay  and  expenses  incurred  thereon  are  deducted 
therefrom. 

«  R  M'Adam. 

"  R  Hamilton. 
''Liverpool,  27th  Octc^er  1843/' 

In  the  month  of  Deceraber  1844,  and  before  any  part 
of  the  land  was  resbld,  M*Adam  died,  having,  by  his 

will, 
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1847.        will,  devised  and  bequeathed  all  bis  real  and  personal 
^^y'^*^     estate  to  six  persons,  and  appointed  two.  otbers  his  exe- 
V.  cutors.     After  bis  death,  the  land  having  greatly  in- 

Hauilton.     creAsed  in  value,  his  devisees  and  Hamilton  refused  to 
recognise  the  Plaintiff's  interest  in  it,  and  were  proceed- 
ing to  make  a  partition  oF  it  between  them ;  whereupon 
the  Plaintiff  filed  this  bill,  stating  that  in  and  previously 
to  the  year  1843,  he  had  acquired  great  knowledge  and 
experience  in  the  management  of  purchases  and  sales  of 
land,  and  that  early  in  that  year  a  proposal  was  made  to 
him  by  Robert  M^Adam^  that  they  should  enter  into  a 
joint  speculation  for  the  purchase  of  land  at  Birkenhead^ 
with  a  view  to  its  being  re-spld  in  lots  for  building, 
M^Adam  furnishing  the  capital  and  the  Plaintiff  the  skill 
and  labour,  first  in  making  the  purchases,  and  after- 
wards in  laying  out  and  preparing  the  land  for  sale  and 
effecting  the  re-sales :  the  conveyances  of  the  land,  when 
purchased,  to  be  taken  in  the.  name  of  M^Adam  alone, 
and  the  profit  and  loss  to  be  divided  in  the  proportions 
of  one  third  to  the  Plaintiff  and  two  thirds  to  M^Adam^ 
who  was  to  be  paid  back  his  advances  with  interest  at 
4  per  cent  out  of  the  proceeds  of  the  re-sales,  before 
any  division  of  profits  was  made.     That  the  Plaintiff, 
having  acceded  to  the  proposal,  purchased  the  lands  in 
question  on  the  faith  of  that  agreement  But  that  M^Adam 
having,  before  the  purchases  were  completed,  assigned 
one  half  of  his  interest  in  the  speculation  to  the  De- 
fendant Hamiliofif  the  conveyances  were  made  to  M* Adam 
and  Hamilton  jointly y  as  above  stated.    The  bill  set  forth 
several  letters  written  by  the  Plaintiff  to  M'Adamy  after 
the  purchase,  reminding  him  of  the  terms  of  the  agree- 
ment between  them,  and  requesting  him  to  sign  a  written 
memorandum  thereof,  which  he  neglected  to  do.     The 
bill,  however,  stated  that  the  memorandum  of  the  27th 
of  October  184S  was  shortly  after  its  execution  shewn 

by 
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by  M^Adam  to  the  Plaintiff,  who  thereupon  objected  to        1847. 


Dale 


the  clause  which  excluded  him  from  any  authority  or 
control  over  the  land,  as  being  inconsistent  with  the  ''^.*' 
terms  of  the  agreement  between  them.  And  he  insisted  Hamilton. 
by  his  bill  that  the  effect  of  the  memorandum,  as  a  de- 
claration of  trust  in  his  favour,  ought  not  to  be  pre- 
judiced by  that  clause;  but  that,  if  the  Court  should  be 
of  opinion  that  no  effect  could  be  given  to  his  right 
otherwise  than  subject  to  such  clause,  he  was  willing  to 
be  bound  by  it  The  bill  prayed  that  the  land  might 
be  sold,  and  the  joint  speculation  wound  up  and  ad- 
jasted;  and  that  the  monies  to  arise  from  the  sale  might 
be  applied  and  distributed  in  conformity  with  the  terms 
of  the  agreement,  the  Plaintiff  offering  to  render  all 
such  services  in  and  about  and  preparatory  to  the  sale, 
as  he  had  agreed  to  do ;  and  that  the  Defendants,  Hamil' 
ton  and  the  devisees  of  M^Adam^  might  be  restrained 
from  proceeding  to  a  partition. 

The  letters  referred  to  in  the  bill  were  produced  from 
the  custody  of  the  Defendants  the  executors,  and  also 
the  draft  of  a  memorandum  of  the  terms  of  the  agree- 
ment as  now  insisted  upon,  which  had  been  enclosed  in 
one  of  the  letters  for  M^AdarrCs  signature. 

The  Defendant  Hamilton^  in  his  answer,  admitted  that, 
upon  the  assignment  to  him  by  M^Adam  of  a  moiety  of  his 
interest,  the  latter  had  stated  to  him  that  he  had  agreed 
to  give  the  Plaintiff,  by  way  of  remuneration  and  in  lieu 
of  all  commission  and  other  recompence,  a  clear  third 
part  of  the  profit  which  should  be  ultimately  realised, 
charging  5  per  cent  interest  on  the  outlay,  to  be  calcu- 
lated half-yearly  as  on  bankers'  accounts,  such  remu- 
neration to  depend  entirely  upon  and  to  be  payable  only 
out  of  such  ultimate  profit.     The  other  Defendants, 

who 
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1847.  who  were  strangers  to  all  that  had  passed  previously  to 
M^AdanC%  death,  ignored  all  the  material  statements  of 
the  bill,  jexcept  as  appeared  From  the  letters  and  other 
documents  in  their  possession  ;  and  both  they  -and  Ha- 
milton insisted  on  the  Statute  of  Frauds  in.  bar  oF  the 
Plaintiff's  remedy  under  the  alleged  agreement,  and 
claimed  to  be  entitled  to  hold  and  retain  the  land  in 
question  for  their  own  use  and  benefit,  to  the  absolute 
exclusion  of  the  Plaintiff  from  all  share  and  interest 
therein. 

With  respect  to  the  memorandum  of  the  27th  of 
October  1843,  the  Defendants,  the  devisees,  submitted 
that  it  was  not  a  declaration  of  trust  in  favour  of  the 
Plaintiff,  but  merely  an  agreement  between  M*Adam 
and  Hamilton^  liable  at  any  time  to  be  revoked  or  al- 
tered by  them  or  their  representatives ;  while  the  De- 
fendant Hamilton  stated  that,  conceiving  himself  bound 
by  the  terms  of  that  document,  he  had  intended  strictly 
to  fulfil  them  if  the  Plaintiff  would  have  performed  the 
services  stipulated  on  his  part  instead  of  seeking  to 
prejudice  the  speculation  by  a  forced  and  hasty  sale. 
But  all  the  Defendants  insisted  that  the  Plaintiff  had, 
by  removing  his  residence  from  Birkenkead  to  Chel'- 
tenham,  incapacitated  himself  for  the  due  performance 
of  those  services,  adding  that  they  had  offered  him 
1000/.  for  the  services  he  had  already  rendered,  and  that 
they  were  willing  to  pay  him  a  just  and  reasonable  com- 
pensation for  such  as  he  might  still  perform. 

At  the  hearing  of  the  cause,  before  Vice-Chancellor 
Wigram^  his  Honor,  entertaining  (as  it  would  appear 
from  the  report  of  his  judgment)  {a)  some  doubt  whether 
he  could  give  the  Plaintiff  as  effectual  relief  upon  the 
memorandum  of  October  1843,  considered  as  a  recogni- 

don 

(a)  5  Hare,  369. 
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tion  of  a  pre-existing  right  in  the  Plaintiff,  as  he  could  1847. 
under  the  alleged  agreement,  if  established;  but  being 
of  opinion,  after  an  elaborate  review  of  the  authorities, 
that  the  agreement  was  of  such  a  nature  as  not  to  be 
within  the  Statute  of  Frauds,  directed  two  issues.  First, 
whether,  before  the  16th  of  October  1843,  it  was  agreed 
between  the  Plaintiff  and  M^Adam  that  they  should  be 
jobtly  concerned  in  the  speculation  for  buying,  im- 
proving for  sale,  and  selling  land  at  Birkenhead,  Se* 
condly,  whether,  if  any  such  agreement  was  made,  it 
was  a  term  in  it  that  the  Plaintiff  should  have  no  power 
or  authority  in  determining  when  the  land  purchased  in 
parsuance  of  the  agreement  should  be  resold. 

From  that  order  there  was  an  appeal  and  a  cross- 
appeal  :  the  Defendants  insisting  that  the  bill  ought  to 
have  been  dismissed;  the  Plaintiff,  that  an  immediate 
decree  ought  to  have  been  made  in  their  favour. 

At  the  hearing  of  the  appeals, 

Mr.  BomiUjf  and  Mr.  Roundell  Palmer  appeared  for 
the  Plaintiffs. 

Mr.  UoU  and  Mr.  Bagshawe,  for  Hamilton. 

Mr.  Wood  and  Mr.  Flemings  for  the  other  Defendants. 

The  argument  turned  chiefly  on  the  question  so 
much  discussed  in  the  judgment  of  the  Vice-Chancellor ; 
the  Defendant's  counsel  contending  that,  so  iar  as  the 
case  rested  on  agreement,  the  remedy  was  barred  by  the 
Statute  of  Frauds :  independently  of  which,  they  argued 
that  the  agreement  was  in  its  nature  one  which,  for 
want  of  mutuality,  this  Court  would  not  enforce,  as  it 
had  no  power  to  compel  the  Plaintiff  to  perform  the 

unices  which  he  had  agreed  to  render.     They  further 

argued 
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1847. 


argued  that,  the  memorandum  of  the  27th  of  ikiubcTj 
if  available  at  all  to  the  Plaintiff  (which,  for  the  reason 
suggested  by  the  answer,  they  submitted  it  was  not),  Le 
was  bound  to  take  the  whole  of  it  togetlirr,  and  to 
abide  by  the  provision  which  excluded  him  fiont  all 
control  in  the  management,  the  effect  of  which  would 
be,  that,  as  his  right  would  not  arise  until  liio  Defend- 
ants thought  fit  to  sell,  he  had  no  present  title  to  sue, 
because  there  was  no  present  relief  which  the  Court 
could  give  him* 


The  Counsel  for  the  Plaintiff,  on  the  other  band^  con- 
tended that  the  Court  would  put  a  reasonable  con- 
struction upon  the  memorandum,  and,  if  it  saw  in  that 
document  a  clear  intention  to  give  the  Plaintiff  an  in- 
terest in  the  profits  of  the  speculation,  would  not  allow 
the  Defendants  to  make  that  interest  merely  illusory 
by  capriciously  postponing  a  sale  after  the  time  when  it 
would  be  for  the  benefit  of  all  parties  that  a  sale  should 
take  place.  They  also  argued  the  case  upon  the  agree- 
ment, independently  of  the  memorandum  ;  but,  upon  an 
intimation  from  the  Court  that  there  was  not  enough 
without  the  memorandum  to  warrant  the  Court  in  esta- 
blishing the  agreement  without  an  issue,  Mr.  Romilfy,  in 
his  reply,  said  that,  rather  than  incur  the  expense  of 
an  issue,  his  client  would  prefer  taking  such  relief  as  the 
Court  could  give  him  upon  the  memorandum  as  a  de- 
claration of  trust;  and  upon  that  footing  he  asked  an 
immediate  declaration  of  the  Plaintiff's  right,  and  a 
reference  to  the  Master  to  inquire  whether  it  would  be 
for  the  benefit  of  all  the  parties  that  all  or  any  part  of 
the  land  should  now  be  sold. 


The  Lord  Chancellor. 

June  26.  This  case  became  embarrassed  in  the  Court  below 

by  an  attempt,  on  the  part  of  the  Plaintiff,  to  get  what 

appeared 
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i^peared  to  be  more  beneficial  than  what  I  think  he  is  1 847. 
clearly  entitled  to,  and  the  obtaining  of  which  was  at- 
tended with  a  certain  degree  of  diflSculty  from  the  want 
of  an  agreement  in  writing  at  the  commencement  of  the 
Plaintiff's  connection  with  Mr.  M^Adam.  The  Court 
directed  issues  to  try  the  ifact  of  partnership,  which,  if 
they  were  to  be  tried,  might,  I  think,  leave  the  parties 
in  further  embarrassment  and  without  the  means  of 
coming  to  a  conclusion  as  to  their  respective  rights. 

I  need  not,  however,  advert  any  further  to  that  part 
of  the  case ;  because  the  Court  below  not  having  made 
any  declaration  in  favour  of  the  Plaintiff,  but  having 
merely  directed  an  issue  for  the  purpose  of  ascertaining 
the  right,  the  Plaintiff  is  not  satisfied  with  that  decree, 
and  has  presented  a  petition  of  appeal,  which  came  on 
for  hearing  together  with  an  appeal  on  the  part  of  the 
Defendant,  in  which  it  was  contended  that  there  was  no 
case  made,  and  that  the  bill,  of  course,  ought  to  have 
been  dismissed.  The  Plaintiff,  therefore,  by  appealing, 
and  by  what  is  stated  by  his  Counsel  at  the  bar,  is  now 
willmg  to  take  such  relief  as  I  may  consider  him  en- 
titled to,  founded  on  the  memorandum  of  the  27th  of 
Odcber  1 843 ;  and  I  cannot  but  think  that  if  the  case 
had  rested  on  that  memorandum  in  the  Court  below, 
all  that  embarrassment  which  was  felt  in  disposing  of 
the  case  would  have  been  entirely  saved ;  because  the 
case,  upon  that  memorandum,  appears  to  me  to  be  a 
perfectly  plain  and  straightforward  one. 

The  memorandum  is  a  document  signed  by  M^Adam 
and  Hamilton;  and  the  Plaintiff's  case  is  that  he  en- 
tered into  an  arrangement  with  M^Adanij  the  object  of 
which  was  to  purchase  land  at  Birlcenheadj  not  for  the 
purpose  of  investment  or  of  being  retained  as  real  estate, 
but  for  the  purpose  of  being  resold ;  and  then  they  were 

Vol.  II.  T  to 
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1847.       to  divide  the  profits,  the  Plaintiff  being,  as  he  says,  en- 
titled to  one  third. 

Letters  are  found  from  the  Plaintiff  to  M^Adanh  who 
is  now  dead,  undoubtedly  shewing  that  that  was  his 
view  of  the  case ;  but  those  letters  are  no  evidence  of 
what  they  contain,  not  being  recognised  by  the  person  to 
whom  they  were  addressed,  beyond  this,  that  such  letters 
were  written,  and  such  demands  and  claims  made  on  the 
part  of  the  Plaintiff.  Great  difficulty,  therefore,  arises 
in  establishing  the  Plaintiff 's  claim  on  those  letters  or  on 
the  transactions  which  took  place  anterior  to  the  date  of 
the  memorandum  of  the  27th  October  1843 ;  but  that 
memorandum  coming  out  of  the  possession  of  the  Plain- 
tiff, and  signed  by  M^Adam  and  by  HamiUon  {M^Adam 
having  entered  into  an  arrangement  with  Hamilton 
to  divide  with  him  his  interest  in  the  adventure),  is  in 
these  words.  [His  lordship  read  the  memorandum.] 

Now  without  going  out  of  that  memorandum,  without, 
on  the  part  of  the  Plaintiff,  claiming  any  thing  except 
what  is  to  be  found  in  the  terms  of  that  memorandum, 
this  is  perfectly  clear,  that  there  was  a  purchase  made  by 
M^Adamy  afterwards  divided  between  him  and  HamiUon^ 
and  that  he  and  Hamilton  were  only  to  have  one-third 
each  in  the  adventure ;  that  the  adventure  was,  to  sell 
the  land  and  realise  the  profits  after  paying  the  expenses 
and  the  interest  on  the  purchase  money,  and  to  divide 
the  profits  into  thirds,  one-third  for  M^Adam^  one 
third  for  Hamilton^  and  one-third  for  Dale.  That  we 
have  under  the  handwriting  of  Bobert  M*Adam  and 
Robert  Hamilton;  and  on  the  part  of  the  Defendants, 
it  is  asked  in  the  face  of  that  declaration  of  trust,  that, 
by  dismissing  the  bill,  I  should  tell  the  Plaintiff  and  tell 
the  Defendants  too,  that  they  the  Defendants,  having 
declared  that  ihey  are  interested  in  one-third  eacb^  are 

to 
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to  keep  the  whoIe»  and,  that  although  they  have  de*       1847. 

clared  that  Dale  is  entitled  to  one-third,  he  is  not  to  re-     ^"^T^^^^^ 

Dalk 

ceive  any  thing  at  the  hands  of  a  Court  of  Equity ;  and  v. 

Aatj  upon  a  supposed  application  of  the  Statute  of  Frauds,  ^^i^'I'^n. 
a  Statute  made  to  prevent  fraud,  and  which,  therefore, 
bas  provided  that  declarations  of  trust  shall  always,  not 
origiDate  in,  but  be  evidenced  by,  writing.  For  there 
is  this  distinction  between  agreements  and  declarations 
of  trastt  in  the  one,  it  is  the  agreement  itself  which  is 
the  origin  of  the  interest,  that  must  be  in  writing;  in 
the  case  of  a  declaration  of  trust,  which  is  only  the  re- 
cognition of  a  pre-existing  interest,  it  is  the  evidence 
and  recognition,  and  not  the  origin  of  the  transaction, 
that  most  be  in  writing.  Here  the  declaration  recognises 
a  past  transaction,  because  the  purchase  had  been  agreed 
for  before  Hamilton  became  entitled  to  any  share-^in  it; 
and  in  this  agreement  between  M*Adam  and  Hamillon 
they  recognise  Dal^a  right  to  have  one-third  part  of 
the  profit  to  be  produced  by  the  sale  of  the  land  after 
paying  the  expenses  and  interest  on  the  purchase  money. 
Now  it  would  be  the  strangest  thing  in  the  world,  if  the 
Statute  being  satisfied,  which  it  is,  by  finding  this  writ- 
ing signed  by  the  parties,  the  Court  should  not  give 
relief  to  the  party  whom  that  document  declares  en*  / 
titled  to  it. 

It  is  nothing  thqt  the  Plaintiff  is  no  party  to  this  de* 
daration  of  trust;  that  is  not  required.  A  declaration 
of  trust  may  acknowledge  a  right  in  another  party,  if  it 
is  signed  by  the  party  declaring  that  he  is  a  trustee  for 

the  other. 

* 

The  right  of  the  Plaintiff,  then,  under  that  document, 
to  a  third  share  in  the  profits  of  this  land  being  clear,  the 
conduct  of  the  Defendants  removes  the  few  topics  that  have 
been  urged  against  the  Plaintiff's  right ;  for  if  they  by 

T  2  their 
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1 847.  their  conduct  repudiate  the  trust  and  endeavour  to  exclude 

^^y^^^^  him  from  that  which  they  have  themselves  under  their 

V.  hands  declared  him  to  be  entitled  tOy  how  are  they  to 

Haitiltox.  argue  f]^^i  \^q  l^^  withdrawn  and  has  not-  acted  under 

the  trust  ?  If  the  refusal  had  been  on  bis  side ;  if  they, 
acknowledging  his  title,  bad  called  on  him  to  render 

■ 

those  services  which  seem  to  have  been  part  of  the  con- 
sideration for  letting  him  in  to  a  share  of  the  profits  of 
this  adventure,  there  might  have  been  a  difficulty  in 
the  case  so  presented.  But  when  they  insist  tliat  be 
has  no  right,  and  endeavour  to  exclude  him,  and  tell 
him  he  has  nothing  to  do  with  the  land,  there  is  an 
end  of  the  case  against  the  Plaintiff  for  not  having  per- 
formed those  services  which,  by  their  conduct,  they  have 
shewn  they  would  have  refused  to  accept,  if  he  had 
offered  to  discharge  them* 

The  question,  then,  is— resting  the  Plaintiff's  title  on 
this  declaration  of  trust  —  what  the  Court  ought  to  do* 
It  is  clear  that  the  parties  contemplated  a  degree  of 
management  for  the  purpose  of  realising  the  best  profits 
they  could  from  this  adventure.  The  land  was  to  be  al- 
lotted and  laid  out,  and  various  courses  adopted  for  the 
purpose  of  obtaining  a  better  sale ;  and  the  Defend- 
ants insist  that,  by  the  terms  of  the  declaration  of  trust, 
they  are  to  be  the  sole  judges  of  what  that  manage- 
ment is  to  be,  and  that  the  Plaintiff  was  to  have  no  voice 
in  it.  But  the  answer  to  that  is,  that  if  the  Defendants 
who  are  trustees,  and  who  have  declared  themselves 
trustees,  quoad  the  Plaintiff's  third  —  if  they  have  them- 
selves refused  to  perform  the  trust— if  they,  by  endea- 
vouring to  appropriate  the  Plaintiff's  share  to  themselves 
and  to  withdraw  it  from  the  Plaintiff,  who  is  entitled  to 
it,  have  refused  to  do  that  which,  by  the  declaration  of 
trust,  they  were  to  have  done, — why  it  is  like  all  other 
cases  of  trustees  who  refuse  to  execute  the  duty  they  have 

undertaken, 
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undertaken,  and  this  Court  will  take  on  itself,  as  far  as  it 
can,  to  put  the  cesttUque  trust  in  the  situation  in  which 
he  would  have  been  if  the  trusts  had  been  properly  per<- 
formed. 
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Dale 

V, 

Hamilton. 


Now  all  that  the  Court  can  do  is  this,—*  unless  the  par- 
ties will  have  sense  enough,  after  what  has  taken  place,  to 
arrange  among  themselves  some  plan  more  for  their  be- 
nefit, and  they  must  do  that  out  of  Court,  I  cannot  in- 
terfere with  that,  though  in  the  meantime  I  must  assume 
that  the  Plaintiif  is  compelled  to  apply  to  the  Court  for 
that  which  the  Court  alone  can  give  him — I  must  make 
the  decree  in  the  terms  Mr.  Romilly  has  suggested ;  I 
most  direct  the  land  to  be  sold.  It  may  be  better  for 
the  parties  not  to  sell  the  land  immediately.  If  so,  and 
they  have  any  sense  of  tlieir  own  interest,  they  will  of 
course  agree  among  themselves  how  to  manage  it.  If 
not,  I  can  only  declare  the  PlaintifTs  right  under  this 
memorandum,  and  refer  it  to  the  Master  to  inquire 
whether  it  is  for  the  interest  of  the  parties  concerned 
that  the  land  should  now  be  sold.  If  it  is  to  be  sold 
under  the  direction  of  the  Court,  there  will  be  no  diffi- 
culty in  disposing  of  the  purchase  money  produced  by 
the  sale. 


T  3 
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Jwe  19.  JONES  V.  FAWCETT. 


tionT'' a^"^  nnmS  was  a  motion  to  discharge  an  order  made  by 
married  *'-    Vice-Chancellor  Knight  Bruce,  upon  the  applica- 

tS"for'leave '  ^^^^  ®^  ^^®  Plaintiff,  who  was  a  married  woman,  giving 
to  change  her  her  leave,  on  the  usual  conditions  as  to  costs  already 
in  the  discre-    incurred,  to  substitute  for  her  existing  next  friend,  with 

tionofthe        whose  solvency  the  Defendants  were  satisfied,  another 

Court,  and  *.        ,      i        i         i 

will  not  be       person  as  next  friend,  who,  though  possessed  of  some 

STr*  be  property,  appeared  from  the  affidavits  to  have  absconded 

reason  to         under  circumstances  which  warranted  a  strong  sus- 

th J  Defend-      P^^^^^  ^^^  ^^  ^as  insolvent 
ant's  security 

be  thereby  '^  appeared  that  a  previous  order  had  been  made, 

prejudiced.       that  the  Plaintiff's  solicitor  should  indemnify  the  exists 

Whether       .  -. .      ,         .  i  i   i       i 

the  Court        mg  next  friend  against  past  costs,  on  the  ground  that  he 

will  stay  pro-  |j^ j  jgj  ^j^^  ^^^^  friend  to  believe  that  in  undertaking 
ceedings  in  a  ° 

suit  by  a  the  office  he  would  incur  no  liability. 

married 
woman  on  the 

ground  that  Mr.  Teed  and  Mr.  Collins^  for  the  appeal  motion,  said 

is  not  of  ability  ^^^  ^^^  Vice-ChanceIlor*s  order  was  made  on  the  prin- 

to  answer  ciple  supposed  to  be  established  by  Dcwden  y»Hook(a)j 
costs.    Qtuere,    .  .,  ii.i  i  i  . 

that  a  marned  woman  bad  a  right  to  select  whom  she 

chose  as  her  next  friend  without  reference  to    his 

solvency. 

The  Lord  Chancellor. 

It  does  not  seem  to  me  that  that  case  establishes  any 
such  general  proposition.      The  question  there  was, 

whether 

(a)  8  Beav,B99., 
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whether  the  Court  should  stay  proceedings  merely  be- 
<^Qse  the  next  friend  was  not  of  substance  sufficient  to 
P&y  costs.  Here  the  question  is,  whether,  there  being 
actually  a  substantial  next  friend,  the  Court  will  allow 
an  insolvent  to  be  substituted  in  his  place.  The  Court 
will  exercise  its  discretion  in  granting  or  refusing  such 
a  motion  as  that 


1847, 


Mr.  Bellf  in  support  of  the  order,  relied  on  the  rea« 
soning  of  the  Master  of  the  Rolls  in  Dowden  v.  Hook^ 
which,  he  observed,  went  beyond  the  point  decided  in 
the  case,  the  argument  of  his  Lordship  being,  that  if  a 
married  woman  could  never  institute  a  suit  unless  she 
could  find  a  next  friend  of  ability  to  answer  the  costs, 
the  doors  of  the  Court  would  often  be  closed  against  the 
most  just  claims.  It  was  true  that  the  form  in  which  the 
question  was  presented  in  the  present  case  was  different 
from  that  in  Dowden  v.  Hookj  inasmuch  as  the  application 
came  from  the  Plaintiff  instead  of  the  Defendant ;  but 
in  the  result  it  would  come  to  the  same  thing ;  for,  as 
the  Court  had  already  treated  the  existing  next  friend 
as  having  been  improperly  induced  to  undertake  the 
o£Sce,  the  consequence  of  discharging  this  order  would 
be  that  he  would  refuse  to  act  any  longer,  and  then 
the  question  would  arise,  whether  the  suit  was  to  be 
stopped  altogether,  because  the  Plaintiff  was  unable  to 
procure  any  other  next  friend  than  the  one  now  pro- 
posed. 


TTie  Lord  Chancellor,  without  hearing  a  reply, 
mi:  — 

Whether  a  party  who  is  sued  by  a  married  woman 

has  a  right  to  object  to  the  next  friend  on  the  ground 

that 
T  4 
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1847. 


Jones 

V. 

Fawcbtt, 


that  he  is  not  of  substance  to  answer  costs,  appears  to 
be  the  subject  of  a  diiference  of  opinion  in  different 
branches  of  the  Court,  and  it  is  therefore  satisfactory  to 
me  to  be  able  to  dispose  of  this  case  without  interfering 
with  that  question.  It  is  said  that,  according  to  the 
decision  of  the  present  Master  of  the  Rolls,  which  is 
the  last  decision  on  the  subject,  you  cannot  inquire  into 
the  solvency  of  a  next  friend  to  a  married  woman :  but 
in  that  case,  and  in  all  those  to  which  he  there  refers, 
it  was  the  Defendants  who  complained  that  the  next 
friend  was  not  of  substance  to  pay  costs ;  whereas  here 
there  being  a  suit  in  course  of  prosecution  by  a  next 
friend,  who  is  admitted  to  be  competent  to  answer 
costs,  the  Plaintiff,  who  can  only  make  an  application 
by  her  next  friend,  asks  me  to  dismiss  the  existing  next 
friend  from  the  future  prosecution  of  the  suit,  and  to 
substitute  another  in  his  place,  without  regard  to  whe- 
ther the  Defendant's  security  will  or  will  not  be  pre- 
judiced by  the  change. 


It  is  obvious  that  if  the  doctrine  contended  for  were 
correct,  such  au  application  would  be  of  course,  not 
requiring  any  notice  on  the  opposite  party :  but  that  is 
not  the  practice  of  the  Court.  The  Court  requires  that 
the  Defendant  should,  on  such  an  application,  be 
brought  before  it :  for  what  reason  but  because  he  has 
an  interest  in  the  solvency  of  the  party  who  is  proposed 
to  be  substituted  ?  That  consideration  alone  is  suffi- 
cient to  dispose  of  the  present  case ;  for  if  the  substitu- 
tion of  a  next  friend  were  matter  of  right,  the  applica- 
tion would  not  have  been  made  in  (he  way  it  has  been. 
The  Defendant,  it  is  clear,  is  entitled  to  be  heard ;  and 
if  he  can  make  out  that  he  will  be  prejudiced  by  the 
change,  the  Court  will  ftt(en4  to  bis  interest,  and  will 

not 
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Dot  allow  the  substitution   without  seeing  that  he  is 
secured  against  the  consequences. 

The  question,  tlierefore,  is,  whether  the  Defendant 
has  shewn  reasonable  grounds  for  thinking  that  his  se- 
curity for  costs  will  be  endangered  by  the  proposed  sub* 
stitaUon.  And  I  have  no  hesitation  in  saying,  that  if  the 
choice  be  between  these  two  persons,  putting  myself  in 
the  place  of  the  Defendant,  I  should,  upon  the  evidence 
before  me,  have  no  difficulty  in  making  the  election. 
Whether  the  existing  next  friend  has  been  well  treated 
or  not,  is  a  question  which  I  have,  on  this  motion, 
nothing  to  do  with.  As  long  as  he  remains  on  the  re- 
cord, the  Defendant  has  a  right  to  look  to  him.  The 
order  below  must  be  discharged. 
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In  re  FOXHALL. 

lifR.  RIDDELL  applied  for  a  reference  under  the 
^^  1  W.  4.  c.  60.  5.  22.,  with  a  view  to  the  appoint- 
ment of  a  new  trustee  of  a  deed  in  the  place  of  one 
of  three,  who  was  alleged  to  be  a  hmatic,  though  not 
found  such  by  inquisition.  The  other  two  trustees 
were  living,  and  there  was  a  power  in  the  deed  to  ap- 
point new  trustees ;  but  it  was  a  power  to  the  three 
trustees  therein  named,  or  the  survivor  of  them.  He 
cited  In  re  Fataitleroy.  (a) 


July  2. 


The  Court 
may  appoint  a 
new  trustee  on 
petition,  under 
1  W.  4.  c.  60. 
«.  22.,  although 
the  instrument 
creating  the 
trust  contains 
a  power  to 
appoint  new , 
trustees. 


77/e 


(a)  10  Sim.  252. 
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In  re 
Fox  HALL. 


T7te  Lord  Chanceixor. 

The  Vice-Chancellor  in  that  case  construed  a  power 
that  could  not  be  exercised  as  no  power*  I  think  that 
is  right  —  take  the  order. 


July  2, 

The  modem 
practice  of 
making  allow- 
ances out  of 
lunatics* 
estates  for 
their  collateral 
relations  dis- 
approved and 
to  be  kept 
vdthin  narrow 
limits. 

A  compa- 
ratively small 
sum,  which 
the  Master 
had  approved 
as  proper  to 
be  allowed  out 
of  the  surplus 
income  of  the 
lunatic,  which 
was  very  con- 
siderable, for 
drainage  of 
an  estate  of 
which  the 
lunatic  was 
tenant  for  life, 
with  remain- 
der to  his 
brother,  was 
disallowed  by 
the  Lord 
Chancellor, 
though  no  one 
objected  to  it.' 


In  re  CLARKE,  a  Lunatic. 

^T^HE  lunatic,  who  was  forty  years  old  and  unmarried, 
had  a  net  income  of  2760/.,  of  which  1000/.  was 
derived  from  real  estates  of  a  gross  rental  of  2039/. 
which  were  settled  by  the  maternal  grandfather's  will, 
subject  to  certain  annual  charges,  on  the  lunatic  for  life, 
and,  failing  his  issue,  on  his  next  brother  for  life,  with 
remainder  to  the  brother's  issue.  The  lunatic  had  a 
&ther  and  mother,  two  brothers  and  a  sister,  living. 
Both  the  brothers  were  married  and  had  increasing 
families  with  incomes  of  about  2$0L  each.  The  father 
had  been  lately  compelled  by  age  and  infirmity  to  re- 
sign a  lucrative  office  which  he  had  held  for  many 
years,  and  was  in  comparatively  reduced  circumstances. 

Under  these  circumstances  an  order  was  made  in 
1844  by  Lord  Lyndhurst^  for  the  allowance  of  1270A 
for  the  maintenance  of  the  lunatic,  of  which,  however, 
only  470/.  was  to  be  actually  applied  to  his  personal 
support,  the  nature  of  his  malady  being  such  that  no 
greater  allowance  could  contribute  to  his  comfort.  Of 
the  remainder,  350/.  was  for  the  father,  350/.  for  the 
next  brother,  and  100/.  for  the  youngest  brother. 

In  the  following  year  the  father  died,  and  a  petition 
was  then  presented,  praying  that,  as  the  brothers  were 

were 
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deprived  by  his  death  oF  occasional  pecuniary  assist-         ISi?. 
aoce  which   he  had   been  able  to  afford  them^  and      ^^^^^"^^ 
their  sister,  who  had  lived  with  her  father,  was  now       Clarkb. 
dependent  entirely  on  her  own  resources,  which  con- 
sbted  of  an  income  of  about  S30/.  a  year,  the  850/. 
which  had  before  been  allowed  for  the  father,  might 
contmue  to  be  allowed,  and  be  apportioned  among  the 
brothers  and  sister.     A  reference  was  made  on  that 
petition,  as  to  the  propriety  of  continuing  the  allowance 
of  the  same  amount  as  before,  and  the  Master   re- 
ported in  the  affirmative,  apportioning  the   350iL   as 
follows:    150/.  to    the  elder  brother;     100/.    to  the 
younger  one;  and  1002.  to  the  sister. 

Mr.  R*  Palmer  now  appeared  in  support  of  the  peti- 
tion of  the  committee,  to  confirm  the  report. 

Mr.  Skapter  for  other  parties. 

The  LoBD  Chancellor. 

I  make  the  order  because  the  Master  has  acted  on 
the  authority  of  a  distinct  order  of  the  Court,  the 
limits  of  which  he  has  not  exce^ed.  *  But  this  case  is 
not  to  be  drawn  into  a  precedent;  for  I  think  this 
liberality  out  of  the  lunatic's  estate  to  coUateral  rela- 
tions, whom  he  is  under  no  obligation  to  support,  has 
been  carried  much  too  &r.  I  remember  Lord  Eldon 
being  very  reluctant  to  allow  it  to  any  extent.  The 
practice  has  been  greatly  extended  since  his  time,  and  I 
wish  it  to  be  understood,  that  on  another  occasion  I 
shall  not  carry  it  so  far  as  it  has  been  carried  in  this 
mstance. 


The  same  report  also  certified  the  Master's  approval 
of  the  expenditure  of  148/.  for  drainage  of  part  of  the 

real 
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real  estate,  and  360/.  for  permanent  repairs,  and  of  the 
payment  of  both  sums  out  of  a  fund  in  hand  arising 
from  the  accumulation  of  income. 


The  Lord  Chancellor. 

I  cannot  confirm  that,  at  all  events.  If  the  remain- 
derman had  been  the  son  of  the  lunatic,  there  might 
have  been  some  ground  for  it :  but  I  cannot  sanction 
payment  out  of  the  lunatic's  property  for  drainage  and 
repairs  which  are  to  benefit  his  brother.  Why  should 
not  the  l^SL  be  advanced  under  the  Drainage  Act  ? 

Mr.  Palmer  said,  the  reason  was,  that  the  sum  was 
so  small. 

Tlie  Lord  Chancellor. 

I  cannot  do  injustice  because  the  sum  is  not  large. 
You  may  take  an  order  allowing  it  to  be  advanced  under 
the  Drainage  Act. 


JHfy2, 


In  the  Matter  of  WORCESTER  Charities. 


The  Court 
will  not  make 
an  order  for 
filling  up  va- 
cancies in 
charity 
trustees, 
under  the 
Municipal 
Corporation 
Act,  unless  it 


."fJETITION  for  the  appointment  of  new  trustees, 
-*-  under  the  Municipal  Corporation  Act,  of  charities 
formerly  vested  in  the  corporation  of  Worcester^  three 
out  of  fifteen  v^bo  were  originally  appointed  being  dead, 
and  two  others  incapacitated  from  acting. 


Mr. 


be  satisfied 

that  the  existing  number  is  practicplly  insufficient^  and  that  inconTcnieDce  arises 

from  not  having  more. 
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iJlr.Bltinif  for  the  petition,  stated  that  the  existing        1847. 
trustees  did  not  oppose  the  application.  ^/^'^^^ 

WoRCESTKR 

The  Lord  Chancellor.  Charities. 

Ten  are  surely  enough.  Unless  you  can  satisfy  me 
OQ  affidavit  that  ten  is  not  a  sufficient  number  and  that 
inconvenience  arises  from  not  having  more,  I  shall  not 
make  the  order.  It  was  not  intended  that  the  wliole 
nomber  originally  appointed  should  be  always  kept  up. 


DRESSER  V.  MORTON. 


«7ii/^  3. 


'jLfR.TJSJSZ)  moved  on  behalfoFthe  Defendant  that  an  The  notice' 
order,  that  the  receiver  appointed  under  the  decree  ^"gg^h  ^ 

(which  had  been  taken  pro  confesso)  might  be  at  liberty  Order  of  May 
*   ^1  •        r^r.        ^  ^      •  -.••*!_  1845,  does  not 

to  take  possession  of  the  estates  m  question  m  the  cause,  ^ppiy  ^  p^^ 
might  be  dbcharired,  on  the  ground  that  the  appoint*  ceedings  for 

^    t  .  •      .      1      .1  t        appointtnga 

meat  of  the  receiver  was  obtained  without  any  other  receiver,  bat 

notice  of  the  proceedings  in  the  Master's  office  than  the  ^^}y  ^  ^^" 

'^  °  taking  posses- 

usDal  warrants,  which,  it  was  contended,  was  a  contra-  sion  of  the 
vention  of  the  88th  Order  of  Ma^  1845,  which  pro-  ^^t^^^" 
vides  *Uhat  7io  proceeding  is  to  be  taken,  and  no  receiver 
appointed  under  the  decree  is  to  take  possession  of  the 
estates  of  the  Defendant,  and  no  other  process  is  to 
issue  to  compel  performance  of  the  decree  without 
leave  of  the  Court,  which  is  to  be  obtained  on  motion 
i        nlh  notice" 

Mr.  WMa*  and  Mr.  Anderson  appeared  for  the  Plain- 
tiff; but 
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MoRTONt 


l^e  Lord  Chamceixor  (without  hearing  them)  said: 
— -  The  Order  is  not,  that  no  proceeding  shall  be  taken 
to  appoint  a  receiver,  but  that  no  receiver  appointed 
shall  take  possession.  It  assumes  that  the  receiver 
may  be  appointed  under  the  decree.  If  not,  why  pro- 
vide that  he  shall  not  take  possession  without  notice  ? 
That  is  almost  equivalent  to  an  enactment  that  lie  may 
be  appointed  without  notice. 

Motion  refused,  with  costs. 


Jufyll. 

The  meaning 
of  the  common 
affidavit  re- 
quired on  ap- 
{>lication8  for 
eave  to  sue 
or  defend  m 
Jvrmapauperit 
is,  that  the 
party  has  not 
5/.  in  the 
world  besides 
&C.  available 
for  the  prose- 
cution or 
defence  of  the 
suit :  and  if 
he  can  make 
the  affidavit 
with  truth  in 
that  sense,  the 
omission  to 
set  forth  the 
details  of  his 
means  and  the 
circumstances 
which  render 
them  unavail- 
able, is  not 
such  an  omis- 
sion of  mate- 
rial facts  as 
will  induce 
the  Court  on 
that  ground 
alone  to  dis- 
charge the 
order. 


The  object  of  the  suit  was  to  foreclose  an  equitable 
mortgage  for  securing  a  debt  due  from  the  Defendant 
to  a  joint  stock  Bank^  of  which  the  Plaintiff  was  the 
suing  officer. 

After  the  decree,  the  Defendant  obtained  an  er  parte 
order  at  the  Rolls,  upon  the  common  affidavit,  for  leave 
to  defend  the  suit  in  forma  patq^s^  But  that  order  was 
afterwards  discharged  by  the  Master  of  the  Rolls,  upon 
an  affidavit  stating  that  the  Defendant  was  entitled  to  five 
shares  in  the  Bank,  on  whose  behalf  the  Plaintiff  was 
suing;  and  also  to  a  distributive  share  in  his  deceased 
mother's  estate,  which  was  then  under  administration, 
and  of  which  the  deponent  stated,  he  had  been  informed 
by  the  executor,  that  there  was  likely  to  be  a  residue 
divisible  among  her  children.  ' 

Mr.  Teed  now  moved,  on  behalf  of  the  Defendant, 
to  discharge  the  dispaupering  order,  on  the  ground, 
first,  that  as  the  suit  was  attached  to  another  branch  of 
the  Court,  the  Master  of  the  Rolls  had  no  jurisdiction 
over  the  ex  parte  order,  except  for  irregularity,  whereas 
here  it  was  the  substance  and  not  the  form  of  the  com- 
mon affidavit  which  was  questioned ;  2dly.  That  there 

was 
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nothing  in  the  aflSdavit  filed  by  the  PkintifF  to 
falsify  the  Defendant's  statement  that  he  was  not  worth 
5iL  in  the  world,  as  the  Bank  was  entitled  to*  retain  the 
shares  towards  satisfiustion  of  their  debt,  and  would,  no 
doubt,  do  so,  the  mortgaged  estate  being,  as  it  was 
allied,  a  deficient  security;  and  as  to  the  mother's 
estate,  the  statement  respecting  it  was  too  loose,  and 
there  was  nothing  to -shew  that  the  Defendant's  interest 
in  it  was  such  as  he  could  raise  money  upon. 

Mr.  Walker^  contrd^  observed  that  there  was  no  claim 
of  retainer  in  the  pleadings,  and  that  the  shares  were 
not  even  mentioned  in  them.  On  the  point  of  jurisdic* 
tiouy  he  cited  St.  Victor  v.  Devereiix  (a)  as  shewing  that 
this  was  a  case  for  a  special  aflSdavit  and  a  special  'ap- 
plication, as  the  common  aflidavit  could  not  be  made 
without  a  suppression  of  facts  which  the  Court  ought  to 
have  been  apprised  of,  in  order  that  it  might  form  its 
own  judgment  upon  them. 


Dbbssbr 
Morton. 


7)1^  Lord  Chancellor. 

Hiere  is  no  doubt  that  if  an  ex  parte  order  be  ob- 
tinned  on  a  misrepresentation,  the  Judge  from  whom  it 
was  obtained  may  discharge  it :  but  the  question  here 
is,  whether  there  has,  in  fact,  been  a  misrepresentation  : 
for  I  cannot  assent  to  the  proposition  that  the  party  was 
bound  to  go  into  all  the  details  that  have  been  suggested, 
if  the  result  of  them  was,  that  he  had  not  5/.  available 
for  the  prosecution  of  the  suit,  —  for  that  is  the,  meaning 
of  the  common  aflSdavit.  If,  instead  of  resting  on  the 
usual  short  aflSdavit,  you  are  to  require  a  detailed  state- 
ment of  the  party's  means,  there  will  be  no  use  in  al- 
lowing persons  to  sue  in  formA  pauperis,  for  the  expense 
of  the    application  would    prevent  them  from   ever 

making 

(a)  6  Beao.  584. 
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making  it.  Now,  as  to  the  Bank  shares,  it  is  clear  that 
they  are  not  available ;  for  the  Bank  would  have  a  right 
to  retain  them,  and  their  debt  would  only  be  for  the 
balance.  And  if  the  shares  are  liable  to  be  set  off 
against  the  debt,  they  must  be  considered  as  **  in  ques* 
tion  in  the  cause,''  though  not  expressly  referred  to  in 
the  pleadings.  Then,  as  to  his  alleged  interest  in  his 
mother's  estate :  the  Plaintiff  only  says  that  some  one 
has  told  him  that  the  Defendant  has  such  an  interest. 
For  any  thing  that  appears,  it  may  be  a  mere  shadow. 


Mr.  Walker^  If  that  were  so,  the  Defendant  might 
have  answered  the  affidavit.  The  Master  of  the  Rolls 
had  to  decide  upon  the  evidence  before  him. 

The  Lord  Chancellor. 

No :  the  Judge  may  always  call  for  fuither  (evidence. 
This  party  may  be  too  poor  to  file  an  affidavit.  The 
consequence  of,  a  dispaupering  order  may  be  extremely 
severe,  preventing  a  party  from  making  his  defence. 
If  the  Bank  press  for  this  advantage  against  this  poor 
man,  I  will  not  allow  it  without  hearing  what  the  poor 
man  has  to  say. 


Mr.  Teed  then  stating  that  his  client  was  present,  but 
that  he  was  too  deaf  to  be  communicated  with  in  Court, 
the  motion  stood  over  in  order  that  he  might  confer 
with  him  in  private,  and  state  the  result  of  his  explana- 
tion to  the  Court  on  a  future  day. 
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OLD  FIELD  V.  COBBETT.  J^!f  3. 

/\N  a  motion  by  the  Defendant,  in  person,  to  commit  Returns  to 
the  keeper  of  the  Queen's  Prison  for  having,  as  it  corpus,  wbea 

was  allied,  made  a  false  return  to  a  writ  of  habeas  corpus  ^^^^^  <>^» 

J         1       I      Tx  r  are  to  be  sent 

sued  out  by  the  Defendant,  it  appeared  that  the  return  to  the  Record 

was  not  forthcoming,  and,  on  inquiry,  it  was  found  that  ^j®'^*^ 

the  practice  was,  when  such  returns  were  disposed  of,  redelivered  to  / 

to  deliver  them  back  to  the  officer  who  made  them.  ^^o  mJde 


them. 


The  Lord  Chancellor  reprobated  such  practice, 
referring  particularly  to  the  inconvenience  which  it  was 
calculated  to  produce  in  a  case  like  the  present,  where 
the  correctness  of  the  return  was  afterwards  questioned  : 
and  his  Lordship  ordered  that  in  future  all  such  returns, 
when  disposed  of,  should  be  sent  to  the  Office  of  Re- 
cords and  Writs. 


STURGEON  ».  HOOKER. 


July  3t 


/^NE  of  the  Vice-Chancellors  having  made  an  order  The  Lord 

ex  parte  for  an  injunction,  the  Defendant  gave  a  ^*n^t  hear 
notice  of  motion  before  the  Lord  Chancellor  to  dis*-  a  motion  by 

charwiL  way  of  appeal 

cnarge  ii.  ^^^  ^  ^^ 

parte  order 

\K     r  n     J        •  ,.  -  pronounced 

Jav.  James  Parker,  \n  proceedmg  to  open   the  case,  by  another 

stated  as  the  ground  of  the  motion  being  made  before  ^^^  ^^  '^® 

his  Lordship,  that,  though  he  should,  if  necessary,  read 

Vol.  IL  U  new 


290 


CASES  IN  CHANCERY. 


1847. 


Sturgeon 

V, 

Hooker. 


new  affidavits  filed  since  the  order  below  was  made,  he 
should  also  contend  that  the  affidavits  on  which  the 
order  was  made  were  not  sufficient  to  warrant  it :  and 
he  referred  to  the  practice,  on  appeal  motions,  of  allow- 
ing new  affidavits  to  be  read. 


The  Lord  Chancellor. 

A  motion  to  discharge  an  ex  parte  order  is  never 
considered  an  appeal  from  that  order.  It  is  suggested 
that  the  order  is  erroneous  on  the  affidavits  on  which  it 
was  made ;  but  that  would  be  said  in  every  case.  This 
is  a  new  motion.    You  must  go  to  the  Vice-Chancellor. 


i  kf././^a 


BUTLIN  V.  MASTERS. 

^I^HIS  was  an  appeal  by  the  Defendant  against  a  de- 
•*•  cret^l  order  of  Vice-Chancellor  Wigram  directing 
certain  issues,  one  of  which  was,  ^*  whether  the  Plain- 
tiff*, as  vicar  of  the  parish  of  St.  Sepulckrej  was  entitled 
to  a  customary  payment  of  6d.  in  the  pound  on  the 
yearly  value  of  all  the  houses  and  lands  within  the  said 
parish,  or  any  part  thereof."  The  other  issue  was 
in  the  same  form,  only  pointing  particularly  to  the 
houses  occupied  by  the  Defendants ;  the  answer,  having, 

traversed 


July!. 

A  bill  by  a 
vicar  claiming, 
as  such,  a  cus- 
tomary pay- 
ment of  6a.  in 
the  pound  on 
all  lands  and 
houses  within 
the  parish, 
was,  on  a 
rehearing,  re- 
tained, with 
liberty  to  the 
Plaintiff  to 
bring  an 
action  ;  the 
Lord  Chan- 
cellor considerine  that  a  more  proper  course  than  the  one  proposed  to  be  taken 
by  the  Court  below,  of  directing  first  an  issue  to  try  the  mimemoriality  of  the 
custom,  and  then  taking  the  opinion  of  a  court  of  law  upon  the  validity  of  such  a 
custom ;  the  case  being  one  in  which  the  jurisdiction  of  this  Court  was  resorted  to 
merely  as  ancillary  to  a  legal  right. 

Suggestion  as  to  the  propriety,  in  such  cases,  of  going  to  law  first,  to  ascertain  the 
right,Tefore  filing  the  bill  in  this  Court. 

Neither  party  to  an  issue  directed  by  the  Court  is  precluded,  by  going  to  trial, 
from  afterwards  appealing  against  the  order  by  which  it  was  directed. 
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traversed  the  fact  of  their  being  within  the  parish,  or 
the  titheable  places  thereof. 

The  issnes  had  been  tried  and  verdicts  found  for  the 
Plaintiff. 


1847. 

BUTLIN 
V. 

Mastrrs. 


The  appeal  now  coming  on  to  be  heard,  a  preliminary 
objection  was  taken,  that,  after  issues  directed  by  the 
Court  had  been  tried,  the  unsuccessful  party  could  not 
appeal  from  the  order  directing  them;  and  a  case  of 
Morrelt  v.  Parker  was  referred  to  as  now  standing  for 
judgment  before  the  Lord  Chancellor,  in  which  the 
point  had  been  raised  and  reserved. 


Tke  Lord  Chancellor. 

I  remember  Lord  Eldon  raising  the  objection  on 
more  occasions  than  one:  but  I  do  not  see  how  it  can 
be  sustained,  as  the  case  is  not  distinguishable  in  prin- 
ciple from  that  of  a  reference  to  the  Master,  in  which 
there  b  no  doubt  that  an  appeal  will  lie  after  the  Master 
has  made  his  report. 

Mr.  Bomilfyf  Mr.  EagUj  and  Mr.  Stinton^  for  the 
Plaintiffs,  then  opened  the  case  upon  the  merits ;  in  the 
course  of  which  they  stated,  that  the  real  object  of  the 
Court  in  directing  the  issues  was  to  try  merely  the  im* 
menioriality  of  the  alleged  customary  payment,  leaving 
the  legality  of  the  custom,  when  established  in  point  of 
fact,  to  be  determined  in  a  distinct  proceeding;  and 
that  if  the  form  in  which  the  issues  were  directed  should 
appear  to  have  mixed  up  these  two  questions  (a),  it  was 

an 


(a)  The  Reporter  has  been 
inibrmed  that  this  error  in  the 
form  of  the  issues  was  noticed 
iouDediatdy  by  the  Vice-Chan* 


u 


cellor  on  the  case  coming  back 
to  him  upon  a  motion  made  by 
the  Defendants  for  a  new  trial, 
and  that  he  refused  the  motion 

2 
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1847.       an  error  for  which  the  learned  Judge  below  was  not 
^tr^^^^^**^     answerable,  as  the  issues  had  been  settled  by  the  counsel 

BUTLIN  .*• 

V,  out  of  Court.     They  added,  however,  that  the  error,  if 

Masters.  error  there  was,  had  been  set  right  by  the  Judge  at  the 
trial,  who  had  explained  to  the  jury  that  it  was  the 
question  of  fact  alone  that  they  were  to  try. 

In  answer  to  a  question  from  the  Court,  after  the 
Plaintiff's  case  was  closed. 

Sir  Francis  Simpkinsan  and  Mr.  Smythe^  for  the  ap- 
pellant, said  that  the  ground  of  the  appeal  was  not  the 
form  of  the  issues,  but  the  absence  of  any  evidence  to 
warrant  themi  and  that  they  were  prepared  to  contend 
that  the  bill  ought  to  have  been  dismissed. 

The  Lord  Chancellor. 

I  will  throw  oUt  my  present  opinion  now,  and  if  you 
ask  any  thing  more  than  I  am  prepared  to  give  you,  I 
will  hear  you.  I  cannot  reject  the  consideration  that 
the  jury. have  found  for  the  Plaintiff,  though  the  verdict 
is  not  formally  before  me,  so  far  as  to  dismiss  the  bill 
at  once ;  but  I  think  the  case  has  miscarried  from  the 
beginning.  The  Plaintiff's  case  is  not  founded  on  a 
common  law  right :  for  the  payment  which  he  claims  is 
in  respect  of  houses  and  lands,  as  to  which  no  tithe  or 
other  payment  is  ordinarily  due.  It  is  founded  on  a 
special  custom.  Now  the  Court  has  directed  an  issue 
to  try  whether  the  Plaintiff  is  entitled  to  the  customary 
payment  which  is  claimed  :  but  that  is  the  whole  ques- 
tion 


unless  the  form  of  the  issue  were  that  if  it  was  to  be  reheard,  it 

amended,  which  could  not  be  had  better  be  carried  at  once 

done  without  rehearing  the  cause,  before  the  Lord  Chancellor, 
at    the   same   time   suggesting, 
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tioD  in  the  suit;  which  is  thus  referred  — law  as  well  as        1847. 
feet — to  the  jury.     That  mode  of  directing  the  issue     ^^^^^^ 
was  calculated  to  confuse  the  mind  of  the  jury.     It  is  v. 

no  answer  to  that  to  say  that  the  Judge  took  pains  to  Masters. 
put  to  the  jury  the  real  question  which  it  was  intended 
to  try;  because  the  record  will  remain,  and  it  will  be 
impossible  hereafter,  when  the  question  of  law  comes  to 
be  investigated,  to  treat  the  verdict  of  the  jury  upon 
this  issue  as  a  finding  upon  the  question  of  fact  alone. 

The  proper  course,  where  the  equitable  jurisdiction 
is  merely  ancillary  to  a  legal  right,  is  to  withhold  the 
exercise  of  that  jurisdiction  until  the  legal  right  has 
been  established.  And  it  is  a  very  awkward  course  to 
send  the  case  first  to  a  jury  upon  matter  of  fact  and 
then  to  the  Court  upon  a  matter  of  law,  instead  of  put- 
ting the  legal  right  of  the  party  at  once  into  a  train  of 
investigation,  (a) 

I  think,  in  this  case,  the  proper  course  will  be  for  the 
cause  to  stand  over,  with  liberty  to  the  Plaintiff  to  bring 
such  action  as  he  may  be  advised. 

I  cannot  but  observe  that,  if  in  this  and  similar  cases, 
whether  of  patent  rights  or  others,  depending  upon  a 
legal  right,  the  parties  went  to  law  at  once,  where  they 
ultimately  must  go,  instead  of  coming  here  in  the  first 
instance,  where  the  jurisdiction  is  merely  ancillary  to  the 
legal  right,  a  great  deal  of  expense  might  be  saved. 

{a)  See  and  distinguish  Mo'  as,  whether  the  contemplated 
ioiiej,Malone,SCl,^  Fin,  179,^  act  will  or  may,  if  completed, 
where  the  Plaintiff's  title  was  an  operate  to  the  damage  and  in- 
equitable one,  though  depending  .  jury  of  the  Plaintiff.  Blakemore 
Qpon  the  fisict  of  heirship.  In  y,TheGlamorganthke  Canal  Comr 
the  case  of  bills  quia  timet,  the  pony,  1  My.  ^  Keene,  154.;  Datcp- 
Court  is  in  the  habit  of  directing  ton  v.  Paver,  5  Hare,  415.  (af- 
M  issue  of  mixed  fiict  and  law,  finned  on  appeal,  Jufy  1847.) 

U  8 
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j^y  7  DUNNING  V.  HARDS. 

The  usual  di-  rilHIS  was  a  suit  for  the  administration  of  the  estate 
ctS^u  crSi-  oijamez  Hards  deceased,  who  had  been  the  sole 

tors' suits,  that  acting  executor  of  the  will  of  one  Zjoder,  who  died  in 
shairbefore  1810,  having  by  his  will  bequeathed  a  legacy  of  250l» 
they  are  ad-  to  his  executors,  in  trust  to  invest  it  in  government 
tribute'  their     securities,  and  to  pay  the  interest  and  dividends  to  Mrs. 

propordon  to  Dunning  for  her  separate  use  for  life!  and  the  principal 
the  expenses  ^      .    .     u        u-u  r         f 

of  the  suit,  on  her  death  to  her  children, 
does  not  pre- 

on  further  James  Hards  had  during  his  lifetime  regularly  paid 

directions,  if     iq  ]\if  g^  Dunning  the  income  of  the  legacy,  as  if  it  bad 

the  case  war-  ,  . 

rants  it,  from    been  duly  invested.     On  his  death,  however,  in  1838, 

TO^?'?^,'^®     it  was  discovered  that  it  had  never  in  fact  been  invested ; 

Plaintiif  to  pay  ^  ^    ' 

all  the  costs  of  but  there  was  found  among  his  papers  a  policy  of  in- 
ifthe"idt^"^  surance  which  he  had  eflPected  in  1820  on  the  life  of 
any  thing  more  Mrs.  Dunning  for  250/.,  and  on  which  he  had  regularly 

creditor's  suit   P^'^  ^^^  premiums  up  to  the  time  of  his  death, 
the  direction 

KtioTotght  ^^^  ''»"'  "^^^^^  ^**  ^'^^  '^y  ^^^'  Dunning  and  her 
to  be  limited     children,  on  behalf  of  themselves  and  all  other  unsatis- 

that  part  of      ^^^  creditors  of  James  Hards  who  should  come  in  &c., 

the  suit  in        insisted  that*  the  Plainti£Ps   were  entitled  to  stand  as 

which  all  the 

creditors  have  creditors  against  the  estate  of  James  HardSy  for  the  value 

a  common  in-   ^f  gQ  much  Stock  as  miirht  have  been  purchased  with 

terest  witn  the 

Plaintiffs.         the  250/.  at  the  expiration  of  a  year  after  Lodef^  death  ; 

and  that  they  were  also  entitled  to  a  lien  on  the  policy,  in 
part  satisfaction  of  that  demand,  and  it  prayed  relief  ac- 
cordingly. 

In  support  of  the  claim  of  lien,  the  Plaintifis  relied 
on  two  letters  written  in  1812,  by  James  Hards  to  Mrs. 
Dunnin^s  husband,  in  answer  to  some  application  which 

the 
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the  latter  had  made  respecting  the  payment  of  his  wife's        1347. 
dividends. 


In  the  first  of  those  letters  was  the  following  passage : 
"In  future  the  interest  will  be  due  on  the  11th  of  June 
and  11th  of  December,  subject  to  a  legacy  duty  which 
will  be  deducted  according  to  the  age  of  Mrs.  Dunning. 
Remember  me  to  her,  and  say,  I  will  thank  her  to  send 
me  her  age  as  soon  as  convenient"  In  the  second  let* 
ter,  which  was  written  about  a  week  after,  though  he 
referred  incidentally  to  the  legacy  as  having  been  in- 
vested a  year  ago,  and  repeated  that  his  reason  for  ask- 
ing the  age  of  Mrs.  Dunning  was  the  legacy  duty,  he 
spoke  of  having  given  instructions  to  his  solicitor  '*  to 
prepare  a  bond  to  be  given  to  the  other  trustees." 

The  Defendant^  who  was  the  son  and  only  acting 
executor  of  the  will  of  James  Hards,  in  his  answer, 
after  stating  that  he  had  found  the  policy  among  his 
father's  papers  after  his  death,  said,  that  he  did  not 
know  what  was  his  father's  object  in  effecting  it,  but  that 
if  the  matters  stated  in  the  bill  respecting  the  legacy  of 
250/.  were  true,  he  thought  it  probable  that  the  policy 
was  effected  to  secure  that  sum  for  the  children.  The 
answer  also  stated,  that  the  assets  of  James  Hards  were 
not  sufficient  for  the  payment  of  his  specialty  creditors; 
and  that  not  only  had  the  Plaintiffs'  solicitor  been  so 
informed  by  the  Defendant's  solicitor  before  the  bill 
Was  filed,  but  an  offer  had  at  the  same  time  been  made, 
with  the  sanction  of  the  specialty  creditors,  to  give  up 
the  policy  to  the  Plaintiffs,  in  part  satisfaction  of  the 
demand,  if  they  would  forbear  from  instituting  the  suit ; 
but  that  the  offer  had  been  refused,  the  Plaintiffs'  soli- 
citor observing,  that  if  the  estate  was  insolvent,  the 
Plaintiffs  would  get  their  costs  at  all  events,  and  it  was, 
therefore,  for  the  interest  of  the  specialty  creditors  to 
settle  with  them  at  once. 

U  4  At 
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At  the  hearing  of  the  cause  before  Vice-Chancellor 
Knight  Brucct  his  Honour  made  a  decree  according  to 
the  prayer  of  the  bill,  including  a  declaration  that  the 
policy  had  been  appropriated  by  James  Hards  as  a 
security  to  the  children  for  the  legacy  of  250/.9  and 
also  including  the  usual, direction  in  creditors'  suits,  that 
the  creditors  who  should  come  in  should,  before  they 
were  admitted,  contribute  to  the  Plaintiffs  their  propor- 
tion of  the  expenses  of  the  suit :  subject  to  which  direc- 
tion the  costs  of  the  suit  were  reserved. 


Against  that  declaration  and  that  direction  the  De- 
fendant appealed. 

Mr.  Russell  and  Mr.  Southgate^  for  the  Appellant,  con- 
tended, as  to  the  declaration,  that  there  was  nothing  in 
evidence  to  warrant  it;  and,  as  to  the  direction  for 
contribution  to  the  expenses,  that  though  commonly 
inserted  in  decrees  in  creditors'  suits,  it  was  not  appli- 
cable to  a  case  in  which,  if  the  assets  should  turn  out, 
as  alleged  in  the  answer,  insuflScient  for  the  payment  of 
the  specialty  debts,  the  Defendant  would  be  entitled  on 
further  directions,  to  shew  from  the  answer  that  no- 
tice of  that  fact  had  been  given  to  the  Plaintifis,  and, 
thereupon,  to  ask  that  they  might  pay  the  costs  of  the 
suit:  that,  at  all  events,  such  a  direction  was  applicable 
only  to  suits  which  were  for  the  general  benefit  of  the 
creditors,  and  not  to  one  like  this,  in  which  the  principal 
object  of  the  suit,  viz.,  the  claim  of  lien,  was  one  in  which 
the  general  body  of  the  creditors  had  not  only  no  com- 
mon interest,  but  an  interest  directly  opposite  to  that 
of  the  Plaintiffs. 


Mr.  Bjolt  and  Mr.  Craig^  for  the  Respondents,  con- 
tended, that  the  second  letter  amounted  to  a  promise 
of  a  security  for  the  legacy,  and  that  although  it  was 

not 


Hards. 
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not  such  a  security  as  was  actually  effected,  still,  con-        1847. 
sidering  the  identity  of  the  sum  insured  by  the  policy      j^"^^^^^ 
with  the  amount  of  the  legacy,  and  the  fact  that  James  v. 

Hards  had  no  other  insurable  interest  in  Mrs.  Dunning^s 
life^  except  that  which  his  obligation  to  replace  the 
legajcy  gave  him,  the  Court  was  justified  in  connecting 
the  policy  with  the  promise,  and  treating  the  two  to- 
gether as  an  effectual  appropriation  of  the  policy  to 
secure  the  legacy. 

As  to  the  other  point,  they  insisted  that  the  clause 
was  invariably  inserted  in  all  decrees  in  creditors*  suits, 
and  that  it  did  not  prevent  the  Court,  on  further  direc- 
tions, irom  making  such  order  as  to  costs  as  it  might 
think  fit. 

• 
The  Lord  Chancellor. 

It  is  quite  clear  that  there  is  not  enough  to  support 
the  declaration  in  the  decree,  as  to  the  appropriation  of 
the  policy,  though  I  think  there  is  enough  to  raise  mat- 
ter of  inquiry.  There  is  nothing  but  an  obligation  to 
pay,  and  a  policy  effected  for  2502,,  payable  on  the  death 
of  the  tenant  for  life.  That  would  provide  a  fund  for 
the  children,  but  not  for  the  wife.  It  is  said  an  invest- 
ment was  promised,  but  it  was  an  investment  for  the 
security  of  the  mother  as  well  as  of  the  children :  whereas 
this  security  is  rather  to  her  prejudice.  At  the  same 
time  one  cannot  but  suspect  that  the  effecting  the  policy 
had  some  connection  with  the  breach  of  trust  What 
he  really  meant  was,  probably,  to  provide  in  that  way 
a  fund  for  repaying  the  money  which  he  did  not  expect 
to  have  the  means  of  repaying  in  any  other  way.  How- 
ever, if  the  Plaintiffs  wish  for  an  inquiry,  I  cannot  re« 
fuse  it;  but  it  must  be  at  their  expense,  for  if  there  be 
any  further  evidence,  it  ought  to  have  been  brought  for- 
ward before  the  hearing. 

Mr. 
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Dunning 

V, 

Hards. 


Mr.  Russell  having  then  replied  on  the  question  of 
contribution  to  costs. 

The  Lord  Chancellor  said :  It  certainly  is  rather 
an'  inconvenient  course  to  direct  the  creditors  to  contri- 
bute to  the  costs,  as  the  condition  of  proving  their  debts, 
when  after  all  it  may  turn  out  that  the  Plaind^  are 
liable  to  pay  them  all.  But  yet  as  the  practice  in  that 
respect  appears  to  be  settled,  I  should  not,  on  the  ground 
of  that  inconvenience,  disturb  it,  in  an  ordinary  case  of  a 
mere  creditors'  suit.  In  this  case,  however,  a  large  part 
of  the  suit  has  nothing  to  do  with  the  creditors  generally. 
The  Plaintiffs  sue  as  creditors,  it  is  true,  but  also  for 
something  independent  of  their  claim  as  creditors.  It 
seems  hard  in  such  a  case  to  make  the  creditors  contri- 
bute to  the  expenses  of  the  whole  suit  Justice  seems 
to  require  that  so  much  of  the  costs  as  have  been  occa- 
sioned by  the  claim  of  lien  should  be  excepted.  Let 
that  part  of  the  decree,  therefore,  stand  with  that  quali- 
fication. 


As  to  the  other  point,  the  declaration  will  be  struck  out 
and,  in  lieu  of  it,  there  will  be  an  inquiry,  at  the  expense 
of  the  Plaintiffs,  whether  they  or  any  of  them  are  en- 
titled —  I  doubt  whether  *'  appropriation  "  would  be  the 
correct  term  —  whether  they  are  entitled  to  the  policy 
of  250/.  as  a  security  for  or  in  satisfaction  of  the  sum  of 
250/.  bequeathed  to  the  Plaintiff  Mrs.  Dunning  for  life, 
with  remainder  to  her  children. 
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1847. 


In  the  Matter  of  Sir  JAMES  L ANGH AM,  a  Lunatic.       J^  9. 

"DY  an  order  made  in  this  matter  in  July  1842,  the  A  committee. 

Master's  report  was  confirmed,  approving  of  an  beenautho- 
ontlay  of  700t  for  rebuilding  a  certain  farm-house  on  ^^  ^y  *^® 
the  lunatic's    estate,  which   was  settled  to  the  use  of  pend  a  certain 
him  for  life,  with  remainder,  in  default  of  his  issue  (of  f "mjJ'*  ^^* 
which  there  was  none),  to  his  brother  for  life,  with  re-  farmhouse,  ex- 
mainder  to  his  issue  in  tail ;  and  liberty  was  given  to  the  |^"^jj      .j,  ^ 

brother,  who  was  committee  of  the  estate,  to  enter  into  building  one  of 

,.     ,  larger  size  on 

a  contract  accordmgly.  a  different  site, 

was  not  al- 
lowed the  ex- 
Sobsequently  to  that  order  the  committee,  conceivmg  cess ;  al- 

thal  it  would  be  beneficial  to  the  estate,  instead  of  re-  J^^^^  d^nf 
building  the  farm-house,  as  originally  proposed,  on  the  appeared  to 
old  site,  to  build  a  larger  one  in  a  more  central  position,  ^  the  estate, 
with  a  view  to  enlarge  the  farm  by  the  addition  of  some 
adjacent  lands,  entered  into  a  contract  for  the  erection  of 
such  larger  house,  the  expense  of  building  which  hav- 
ing amounted  to  1052/.,  he  presented  a  petition  to  be 
allowed  that  sum^  instead  of  the  700/.  in  passing  his  ac- 
counts ;  and  a  reference  was  made  to  the  Master  to  inquire 
whether  the  larger  sum  was  a  proper  expenditure  and 
beneficial  to  the  lunatic's  estate,  and  whether  it  ought 
to  be  allowed*  The  Master  certified  in  the  affirmative ; 
setting  forth,  in  support  of  his  opinion,  the  afiidavits  of 
several  respectable  surveyors,  who  stated,  among  other 
things,  that  the  building  of  the  house  on  the  altered  site 
would  dispense  with  the  necessity  of  repairing  certain 
other  buildings  oh  the  farm,  for  which  90/.  had  been 
specially  allowed  by  the  order  of  July  1842. 

Mr. 
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1847.  Mr.  Bacon  now  appeared  in  support  of  a  petition  to 

^nre^      Confirm  that  report,  and  stated  that  the  presumptive 

Langhav.     next  of  kin  of  the  lunatic  were  desirous  that  the  estate 

should  be  properly  kept  up,  and  that  they  approved  of 

what  had  been  done  as  conducive  to  that  end. 

7%^  Lord  Chancellor  refused  to  allow  any  thing 
beyond  the  700/.  and  the  90L  allowed  by  the  former 
order,  saying  that  it  was  useless  to  apply  to  the  Court 
to  sanction  expenditure  for  the  repairs  of  a  lunatic's 
estate,  if  committees  were  to  disregard  the  directions 
given,  and  then  come  to  the  Court  to  sanction  that  dis- 
regard of  its  order.  This  was  an  extreme  case:  the 
Court  had  given  the  committee  leave  to  enter  into  a 
particular  contract,  and  he  took  upon  himself  to  enter 
into  quite  a  different  one,  involving  much  greater  ex- 
pense. Such  conduct  was  setting  the  Court  at  defiance. 
He  should  therefore  allow  nothing  beyond  the  sums  he 
had  mentioned,  and  refuse  the  costs  of  this  petition. 
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1847. 


LENAGHAN  and  Wife  v.  JOHN  SMITH  and  j^^^  ^ 

MARY  SMITH. 


^HIS  was  an  appeal  from  an  order  of  the  Vice-  A  party  en- 
Chancellor  of  England  overruling  a  general  de-  ^^y  of 


an 


murrer,  by  the  Defendant,  Mary  Smith,  to  the  bill.  ascertained 

fund  cannot 
maintain  a  suit 

The  bill  stated  in  substance  that  Mrs.  Lenaghan  and  f?r  payment  of 

his  share 
Mary  Smith  became  entitled   on   the  death   of  their  without  mak- 

mother  in  1846  to  the  residue  of  a  testatrix's  estate  in  ^^J^^^he 
equal  moieties.     That  the  residue  had  been  ascertained  other  moiety  a 
many  years  before  and  invested  by  the  executors  in  the  J^  a^browh""^ 
purchase  of  a  $um  of  2700/.  stock :  but  that  by  a  breach  of  trust,  the 
of  trust  on  their  part,  it  had  been  transferred  into  the  Q^t  forth- 
name  of  the  Defendant  John  Smithy  who  was  the  father  ^°"j°S* 

Scmble: 

of  the  Plaintiff  and  Maty  Smith,  and  that  he  had  in  the      And  the 

year  18S7  sold  it  out  and  converted  the  proceeds  to  his  ^^^^^^^^ 

own  use.     The  bill  then  stated  that  the  surviving  exe-  (5^eat;.293.)> 

cutor  of  the  testatrix  had  died  intestate,  and  that  Mrs.  ^^L^dbap- 

Lenaghan  had  taken  out  administration  de  bofds  mm  to  proved. 

her  (the  testatrix's)  estate.     And  it  charged  that  the 

Plaintiffs  had,  by  the  means  aforesaid,  become,  and  were 

now  in  right  of  Mrs.  Lenaghan,  entitled  to  receive  from 

John  Smith  the  amount  that  the  2700L  stock  would 

have  sold  for  at  their  mother's  death,  or  to  call  upon 

him  to  purchase  that  amount  of  stock  in  the  name  of 

Mrs.  Lenaghan,  as  the  personal  representative  of  the 

testatrix ;  and  it  prayed  a  declaration  ami  decree  against 

John  Smith  accordingly. 

Mr.  Coope?*  and    Mr.  Marshall,  for   the  Appellant, 
argued,  that  as  it  appeared  from  the  statements  of  the 

bill 
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bill  that  the  fund  had  ceased  to  be  assets,  and  had  be- 
come a  trust  fund  before  the  alleged  breach  of  trust 
took  place,  the  Plaintiff,  Mrs.  Letiaghan^  in  her  character 
of  personal  representative  of  the  testatrix  had  nothing 
to  do  with  it,  and  therefore  that  it  was  only  as  cestui 
que  trust  of  a  moiety  that  she  could  be  entitled  to  any 
relief,  and  for  that  purpose  Maty  Smith  was  not  a  neces- 
sary party;  it  having  been  decided  by  the  Master  of 
the  Rolls  in  a  case  precisely  similar,  that  a  suit  might 
be  maintained  for  a  breach  of  trust  in  respect  of  an 
ascertained  fund  by  a  party  entitled  to  a  moiety  thereof 
without  making  the  person  entitled  to  the  other  moiety 
a  party ;  Perry  v.  Knott,  (a) 

Mr.  Stuart  and  Mr.  BiUon  appeared  for  the  Respond- 
ents, but 


The  Lord  Chancellor,  without  hearing  them,  said 
he  could  not  help  doubting  the  accuracy  of  the  report 
oi  Perry  v.  Knott  upon  this  point,  as  the  Master  of  the 
Rolls  was  represented  to  have  treated  the  case  as  iden- 
tical with  Smith  v.  Snam  (&),  in  which  the  fund  was  still  in 
existence  and  forthcoming ;  whereas  in  Perry  v.  Knotty 
as  in  the  present  case,  it  had  been  made  away  with  by 
the  trustees ;  and  under  these  circumstances  the  claim 
could  not  be  treated  as  a  claim  to  a  *'  distinct  aliquot 
part  of  a  distinct  sum ; "  for  non  constat  that  the  trustee 
was  of  ability  to  make  it  good  ;  and  then,  if  one  cestui 
que  trust  were  allowed  to  file  a  bill  without  making  the 
other  a  party,  he  might  sweep  away  all  the  property 
that  was  available  for  the  purpose,  and  leave  nothingr 
for  the  other,  who  might  perhaps  be  an  infant  For 
which  reason,  his  Lordship  said,  that,  if  the  point  ever 
came  before  him  for  decision,  in  a  case  where  there  had 
been  a  breach  of  trust,   and  the  whole  fund  was  not 

forthcoming. 


(a)  SBeav.2^3, 


(b)  3  Madd.  10. 
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forthcoming,  he  should  not  act  upon  the  authority  of 
Perry  v.  Knt^U  Id  the  present  case,  however,  it  was  not 
necessary  to  decide  it,  because  the  Plaintiffs  sought  res- 
titatioD,  in  their  representative  character,  of  the  whole 
fond,  and  not  merely  of  the  moiety  to  which  they  were 
beneficially  entitled. 

Mr«  Coopet^  suggested  that  as  the  Appellant  had  been 
mbled  by  the  case  of  Perry  v.  Knotty  there  ought  to  be 
no  costs  of  the  appeal. 

The  Lord  Chancellor. 

It  does  not  turn  on  Perry  v.  Knott.  The  costs  must 
follow  the  ordinary  rule. 
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WYNNE  V.  STYAN. 


Jul^  20. 22. 


THIS  was  an  appeal  by  several  of  the  Defendants  '^®  personal 
"^  repreBentative 

from  a  decretal  order  of  Vice-Chancellor  Knight  of  a  deceased 

Brvce  directing  certain  issues.  ^.moS^'d 

estate,  is  not 

The  Plaintiff  was  the  executor  and  residuary  legatee  ^ty^ abill 

of  Margaret  Styan*  who  was  herself  the  co^^xecutrix  bythemort- 

gjBLgse  against 
with  her  sister  Elizabeth  of  another  sister,  Mrs.  Wynne^  theremainder- 

who  died  in  1811 ;  and  the  object  of  the  suit  was  to  en-  man,  although 

•*  the  bill  pray 

force  an  equitable  mortgage  alleged  to  have  been  created  payment  of  an 
by  Mrs.  Wynne  by  an  indenture  dated  in  1802,  for  se-  J^i^^hich 

coring  to  her  sister  Elizabeth  the  sum  of  5000/.  and.in-  accrued  during 
^       ^  his  lifetime. 

^^^  Where  a 

The  mortgagee  b 
also  tenant 
for  tife  of  the  mortgaged  estate,  the  Statute  of  Limitations  does  not  begin  to  run 
against  the  mortgage  title,  until  his  death,  and  the  same  rule  applies  where  the 
mortgagee  is  a  tenant-in^ommon  with  others^  of  the  mortgaged  estate. 

Form  of  issues  directed  in  a  foreclosure  suit  to  ascertain  whether  a  mortgage 
deed  forty-five  years  old  had  ever  subsisted  as  a  security,  and  if  so,  whether  it  had 
been  satisfied. 
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The  mortgaged  estate  was  devbed  by  Mrs.  Wynne  to 
her  two  sisters  Margaret  and  Elizabeth  for  their  joint 
lives,  and  the  life  of  the  survivor,  with  remainder  to  the 
Defendant  M.  Styan  with  remainder  to  the  Defendant 
J,  Styan^  with  other  remainders  over.  Elizabeth  bad 
died  in  1880,  and  Margaret  in  1887;  and  the  bill  repre- 
sented that  the  Plaintiff  was  ignorant  of  the  existence  of 
the  mortgage  deed  until  1842,  when  he  discovered  it 
accidentally  in  a  box  of  miscellaneous  papers  relating  to 
the  property  of  the  three  sisters ;  who,  it  appeared,  had 
lived  together  from  a  short  time  after  the  date  of  the 
indenture  until  the  death  of  Mrs.  Wynne,  and  the  two 
survivors  of  whom  had  lived  together  from  that  time 
until  the  death  of  Elizabeth. 


.  The  Defendants  by  their  answer  put  the  Plaintiff  to 
the  proof  of  the  indenture  ever  having  been  delivered  by 
Mrs.  Wynne,  suggesting  that  about  the  time  at  which  it 
bore  date,  certain  family  arrangements  were  made 
between  the  sisters,  which  rendered  it  probable  that  the 
deed  was  executed  provisionally  only,  and  that  the  sum 
which  it  was  intended  to  secure  was  at  that  time  paid 
off  out  of  other  funds,  and  that  the  indenture  had  ac- 
cordingly never  been  delivered  or  intended  to  be  acted 
on.  They  also  relied  on  the  Statutes  of  Limitations 
and  on  the  presumption  of  satisfaction. 

There  was  no  evidence  of  the  bond  ever  having  been 
recognized  by  any  of  the  three  sisters :  and  it  was  proved 
that  Margaret,  in  taking  out  probate  of  her  sister  Eliza^ 
betVs  will,  swore  her  personal  estate  under  500/.,  which 
circumstance  was  relied  upon  as  shewing  that  the  in- 
denture, if  it  had  ever  been  in  force,  had  before  that 
time  been  satisfied. 


At  the  hearing  of  the  cause,   the  Vice-Chancellor 
directed  six  issues.     1st.   Whether  Elizabeth  ever  re- 

leased 
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leased  the  moftgage  debt  or  any  part  thereof  during  her 
liFetiiDe.  2nd.  Whether  the  mortgage  debt  or  any 
part  thereof  remained  due  at  the  death  of  Mrs.  Wynne. 
Srd.  Whether  it  was  unsatisfied  at  the  death  of  Eliza- 
hetk  4th.  Whether  it  was  unsatisfied  at  the  death  of 
Margaret.  5th.  Whether  the  deed  was,  at  the  time  of 
the  death  of  Elizabeth,  in  the  custody  or  power  of  Eliza-- 
beih  and  Margaret  as  executrixes  of  Mrs.  Wynne.  6th. 
Whether,  at  the  time  of  the  death  of  Elizabeth^  the  deed 
was  in  the  custody  or  power  of  Elizabeth,  as  creditor  or 
mortgagee  thereunder. 

Before  the  cause  came  on  to  be  reheard,  the  first 
tenant  for  life  of  the  equity  of  redemption,  M.Styan^ 
died,  and  on  its  now  coming  on, 

Mr.  Swanston  and  Mr.  Busk,  for  the  Appellants,  ob* 
jected,  that,  if  the  Plaintifis  intended  to  ask  for  interest 
for  the  six  years  prior  to  the  filing  of  the  bill,  M,  Styan\ 
personal  representative  was  a  necessary  party,  as  the 
Defendants  would  be  entitled  to  reimburse  themselves 
out  of  his  estate  whatever  interest  they  should  be  de- 
creed to  pay,  which  had  accrued  during  his  occu- 
pation of  the  mortgaged  premises. 

The  Lord  Chancellor.  The  Plaintiff's  remedy  is 
against  the  mortgaged  estate,  and  he  has  nothing  to 
do  with  any  adjustment  of  accounts  between  the  De- 
fendants and  the  representatives  of  the  deceased  tenant 
for  life.     They  are,  therefore,  not  necessary  parties. 


1847. 


As  to  the  efiect  of  the  Statute  of  Limitations, 

The  Counsel  for  the  Plaintiff  relied   on  Rqffety  v. 
King  (a)  and  Burrell  v.  Lord  Egremont,  (i) 

The 

(a)  1  ICeen,  601.  (b)  7  Bear.  205. 
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The  Lord  Chancellor  —  It  is  clear  that  where 
the  mortgagee  is  alone  in  the  receipt  of  the  rents  of  the 
mortgaged  estate,  the  statute  does  not  run ;  and  I  think 
the  same  principle  must  apply  when  the  mortgagee  is 
only  tenant  in  common  of  the  equity  of  redemption :  for 
a  tenant-in-common  is  entitled  to  receive  the  whole  of 
the  rent,  subject  to  account  with  his  co*-tenant«^  That 
▼iew  of  the  case  is  confirmed  by  the  fact,  that  one 
tenant-in-common  of  the  equity  of  redemption  may 
redeem;  which  assumes  that,  as  against  an  incum- 
brancer, one  is  entided  to  the  whole. 


As  to  the  Issues, 

It  was  contended,  on  the  part  of  the  Appellants, 
that  the  absence  of  all  evidence  as  to  the  custody 
from  which  the  deed  was  produced,  was  fatal  to  the 
Plaintiff's  case ;  and  that,  at  all  events,  the  original  sub- 
sistence of  the  security  ought  not  to  have  been  assumed, 
as  it  had  been  by  the  Vice- Chancellor  in  the  issues 
he  had  directed.  It  was  further  insisted  that  the  issues 
were  unnecessarily  numerous,  and  that  the  Defendants 
were  prejudiced  by  the  direction  that  they  should  be 
Plaintiffs  on  the  trial  of  them,  as  it  would  throw  on  them 
the  task  of  establishing  the  affirmative,  which  ought 
rather  to  be  thrown  on  the  Plaintiff  in  the  suit;  and 
Mercer  v.  Wall  (a)  was  referred  to.  On  the  other  hand, 
it  was  said  that  that  direction  had  been  given  as  a  bene- 
fit to  the  Defendants,  in  order  that  they  might  have  the 
right  of  reply. 


The  Lord  Chancellor. 

» It  is  quite  clear  that  the  Court  has  not  information 
enough  to  act  upon  at  present,   and,  therefore,  that 

some 

(a)  5Q  B.Rep.^h 


r^  /i/^. 
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some  issue  roust  be  directed.  And  I  tiiink  it  is  desir-  184-7. 
able  that  there  should  be  separate  issues,  applicable  to 
the  time  of  the  death  of  the  three  sisters  respectively, 
because  the  situation  of  the  parties  differed  at  tbose 
three  periods.  But  it  certainly  ought  not  to  be  as- 
sumed, as  it  appears  to  be  by  the  issues  directed  by 
the  Vice-Chancellor,  that  the  mortgage  debt  ever  was 
due:  and  I  think,  moreover,  that  the  issues  which 
he  has  directed  are  unnecessarily  numerous.  The  first 
is  included  in  the  second ;  and  the  fifth  and  sixth  are 
mere  matters  of  evidence.  Three  issues  would  em- 
brace the  whole —  Whether  the  deed  was  a  subsisting 
security  for  the  sum  of  8000^,  or  any  part  thereof; 
first,  at  the  death  of  Mrs.  Wynne  ;  secondly,  at  the  death 
of  Elizabeth ;  and,  thirdly,  at  the  death  of  Margaret.  , 
And,  as  the  Defendant  is  now  desirous  of  waiving  the 
benefit  which  it  was  intended  to  give  him,  by  making 
him  Plaintiff  at  the  trial,  let  that  direction  be  omitted. 


X  2 
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May.  HENDERSON  v.  EASON, 

Whether  one    XTNDER  a  decree  for  taking  the  common  accounts 
tenant-in-  \  j         n  ,  i^-r-^ri  t 

common  of  a  ^^  ^  testators  estate,    the  Defendant,  the  exe- 

ferm  who  has    cutor,  claimed  to  retain  900/.  as  the  amount  of  a  moiety 
aloneoccupied  ,,,  c  i  ,.. 

and  cultivated  of  the  profits  made  by  the  testator  from  the  cultivation 

de  *endratl  "of  ^^  ^  *^''"^»  ^^  yf\i\c\i  he  and  the  Defendant  were  tenants 
contract,  to       in  common,  but  which  had  been  occupied  by  the  testator 

account  with       \  c  i  •         *     l*    j     *i. 

his  co-tenant     ^'^^^9  for  several  years  previous  to  his  death. 

for  a  moiety  of 

Q,uxre,     '  The  Master  having  allowed   the  claim,   exceptions 

Anexecutor  ^qx^  taken  to  his  report,  but  were  overruled  by  the 
who  had  been  1  .     .«. 

tenant-in-      '   Vice-Chancellor  of  England.     The  Plaintiffs  appealed, 
common  with 
his  testator  of 
a  farm,  which         Mr.  Anderdon  BXiA  Mr.  Bagshawej  in  support  of  the 

alone  culti-       appeal,  relied  on  M*Mahon  v.  Burchell  (a),  as  conclusive 
vated,  claiming  in   their  favour.      They    also  referred   to  Wheeler  v. 

tor  of  the         Home  (b)  and  Sturton  v.  Richardson,  (c) 
estate  for  a 

moiety  of  the  >  1        1  ' 

profits,  the  Mr.  Woodi  contra^  took  a  distinction  between  the  oc- 

im  ^iowT       cupfttion  of  a  house  which  yielded  no  profit,  unless  it 

be  brought  to    were  let  to  a  tenant,  and  the  occupation  of  a  farm,  from 

^    ^  '^   '     the  cultivation  of  which  profits  were  derived  beyond 

the  mere  benefit  of  occupation ;  contending,  that,  if,  in 

a  case  of  the  latter  kind,  one  tenant  in  common  re- 

ceived  all  the  profits,  it  was  the  same  thing,  and  equally 

within  the  Statute  oi  Anne  {d)^  as  if  he  had  received  rent 

In  answer  to  an  inquiry  from  the  Court,  whether 
there  was  any  express  decision  at  law  to  that  effect, 
Mr.  Wood  stated  that  he  did  not  know  of  one. 

T^e 

(a)  Ante,  p.  127.  (c)  13  Meet  *  W.  17. 

•  \b)  Wittet,  208.  {d)  4  Ann.  c.  16.  t.  27. 
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The  Lord  Chancellor.  .  i84>7. 


V. 

Eason. 


If  the  right  which  is  claimed  by  the  Defendant  exists  HENnEBsoN 
at  all,  it  must  be  under  the  Statute;  for  the  case  of 
IVheeler  v.  Home  clearly  shews  that  there  is  no  such 
right  at  common  law ;  and,  as  the  only  remedy  which 
the  statute  gives  is  an  action,  it  is  clear  that  there  is  no 
right  to  relief  in  equity,  unless  the  case  be  one  in 
which  such  an  action  would  lie.  And,  as  it  appears 
that  there  is  no  precedent  of  an  action,  in  such  a  case 
this  Court  will  not  allow  the  claim,  until,  at  least,  the 
par^  has  established  his  right  at  law.  The  proper 
course,  therefore,  will  be,  to  direct  an  action  to  be 
brought,  in  which  the  Defendant,  the  executor,  will  be 
the  Plaintiff,  and  the  Plaintiffs  here  Defendants,  they 
admitting,  for  the  purpose  of  the  action,  that  they  are 
executors. 

It  is  the  more  necessary  to  adopt  that  course  in  this 
case,  because  the  facts  which  raise  the  question  are  not 
regularly  before  the  Court  upon  the  Master's  report, 
but  upon  a£Sdavits  only,  which,  at  this  stage  of  the  suit, 
could  only  be  admitted,  as  evidence,  by  consent ;  and  I 
observe,  that  some  of  the  parties  beneficially  interested 
are  infants,  {a) 

{a)  In   consequence  of  the  it  had  been  raised  in  the  Court 

facta  not  being  sufficiently  stated  below  by  a  petition  in  the  na- 

io  the  Report  to  admit  of  this  ture  of  exceptions,  supported  by 

question  being  discussed  in  the  affidavits, 
ordinary  way,  upon  exceptionsi 
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July  10. 

J*-  GLASCOTT  V.  LANG. 


If  a  bill  makes  fipHIS  was  an  appeal  from  a  decree  of  Vice-Chan- 

a  case  oi  I 

actual  fraud,  cellor  Kiiight  Bruce,  by   which  it  was   ordered, 

hearin'  '^he  ^^^^  ^  bottomry  bond,  which  the  DefendanU  sought  to 
fraud  is  dis-  enforce  against  a  ship  called  the  Margaret  Ogilvie,  of 
«teblish«l°^^    which  the  Plaintiffs  were  mortgagees,   should  be  de- 

the  Court  will  Hvered  up  to  be  cancelled,  and  that  the  defendants,  the 
not  in  general      ...  i       1 1  ■  o  «  • 

allow  the  bill    obligees,  should  pay  the  costs  ot  the  suit. 

to  be  used  for 

oHnf^i^r'^'''^  The  Plaintiffs'  mortgage  was  dated  in  October  1885; 
kind  of  relief  the  ship,  which  was  then  at  London^  had  been  char- 
Plaintiff  might  ^crcd  ^^^  month  before,  by  Messrs.  Freeland,  Ker  & 

otherwise  Qq     merchants  at  Rio  de  Janeiro,  to  proceed  to  the 

have  been  en-  . 

titled,  but  will  Clyde,  there  to  take  m  a  cargo  for  Rio^  where  she  was 

once**^*'^*-     to  unload  and  take  a  fresh  cargo  for  a  port  in  the 
But,  where  a  Mediterranean,  where  the  freight  due  under  the  charter- 

set^dfa'""  Pa^^y  ^*»  '^  ^^  P«'^»  "^«ss  800/.  to  be  paid  in  the 
bottomry  Clyde  upon  the  vessel  clearing  out,  and  such  sums  as 

having  been       might  be  paid  for  the  ship's  use  at  the  port  or  ports 

concocted  in  a  of  loadinff  and  unloading." 

fraudulent  ®  ° 

conspiracy 

between  the  The  ship  arrived  in  the  Clyde,  in   December   1885, 

ship  and  the^    ^^^"^  whence,  having  taken  in  a  cargo,  she  sailed  to  Bio, 

obligee,  and  from  thence  with  a  new  carra  to   Trieste,  where 

though  the  .  n  » 

fraud  was  dis-  she  arrived  on  the  9th  of  October  1886. 

proved  at  the  j^ 

nearing,  the 

Court,  at  the  requett  of  the  Defendant,  directed  the  usual  inquiries,  for  the  purpose 

of  ascertuning  how  much  of  the  sum  secured  by  the  bond  was  a  proper  subject 

of  bottomry. 

Semble,  A  bottomry  bond  given  by  the  captain  of  a  ship  at  a  foreign  port  is  not 
necessarily  void,  because  there  was  time  dunng  the  ship's  stay  at  such  port  for  the 
captain  to  have  written  home  to  his  employers  and  to  have  received  an  answer :  but, 
at  all  events,  if  the  omission  of  the  captam,  under  such  circumstances,  to  communicate 
with  his  employers  is  intended  to  be  relied  on  as  invalidating  the  bond,  it  oufht  to 
be  speciiicaliv  charged  in  the  bill,  otherwise,  although  it  appear  in  evidence,  it  will 
not  be  regarded. 
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In  the  meantime  the  Plaintiffs  had  written  to  the  1847. 
charterer's  agents  at  Glasgow  a  letter,  dated  the  2nd 
of  September  18S6,  enclosing  a  notice  of  their  mortgage, 
and  requesting  an  account  of  the  freight  of  the  voyage : 
in  answer  to  which  those  agents  wrote  a  letter  of  the 
5th  of  September  18S6  ;  in  which  they  said  —  "  In 
answer  to  your  letter  of  the  2nd  inst.  we  have  to  ob- 
serve that,  having  already  settled  for  the  homeward 
freight  with  the  owners  from  whom  we  chartered  the 
ship,  you  will  have  to  look  to  them  for  settlement  of 
any  claim  you  may  have  on  it." 

On  the  receipt  of  that  letter,  the  Plaintiffs  wrote  to 
Messrs.  Beyer  and  Schlik^  their  agents  at  Trieste^  en- 
closing a  notice  of  their  mortgage,  to  be  served  on  the 
captain  of  the  ship  when  she  should  arrive  at  that  port, 
and  stating  that,  as  the  owner  had  improperly  received 
the  greater  part  of  the  freight,  after  it  had  been  mort- 
gaged to  the  Plaintiffs,  they  were  determined  to  dis- 
pose of  the  vessel  under  their  power  of  sale,  for  which 
purpose  the  captain  was  to  be  directed  to  bring  the  ship 
home,  after  waiting  at  Trieste  a  reasonable  time,  so  as 
to  get  a  freight ;  and  the  agents  were  instructed  to  make 
such  advances  as  might  be  necessary  for  enabling  the 
vessel  to  perform  her  voyage  home. 

Messrs.  Beyer  and  Schlik  acknowledged  the  receipt 
of  that  letter  by  another,  dated  the  13th  of  October^ 
in  which,  after  announcing  that  the  ship  had  just  ar- 
rived, they  added — ^^From  the  papers  we  have  seen, 
the  original  charterers  advanced  to  the  owner  on  ac- 
count of  the  freight  The  freight  from  Bioy  therefore,  is 
due  to  their  agents  here,  and  cannot  be  taken  out  of 
their  hands.  For  what  their  friends  are  not  covered,  they 
will  have  to  come  upon  the  vessel.  It  may  be  satisfac- 
tory to  you  to  know,  that  we  have  engaged  with  them  that 

X  4  the 
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1847.        the  vessel  shall  take  freight  for  London^  for  which  destin- 
ation we  expect  she  will  be  dispatched  in  a  few  weeks/' 

During  the  voyage  from  Rio  to  Trieste^  the  master  who 
had  sailed  with  the  ship  from  the  Clj/de  died,  and  the 
first  mate  took  the  command,  and  brought  her  to  Trieste^ 
where,  having  received  no  instructions  from  the  owner, 
in  answer  to  a  letter  which  he  had  written  from 
Gibraltar  communicating  the  death  of  the  former 
master,  he  was  appointed  and  confirmed  captain  by 
the  British  consul  at  that  port,  and  in  that  character  he 
executed  the  bottomry  bond  in  question  to  John  Bryce^ 
who  was  a  partner  in  the  firm  of  Lang^  Freeland  &  Co., 
the  Trieste  agents  of  Freeland^  Ker  &  Co.,  for  the  sum 
of  483/.  105.,  at  14  per  cent  maritime  interest 

The  ship  sailed  home  with  a  cargo,  leaving  Trieste 
on  the  19th  of  December  1836,  and  was  taken  posses- 
sion of,  on  her  arrival,  by  the  Plaintiffs  as  mortgagees, 
who  received  the  homeward  freight;  and,  on  proceed- 
ings being  threatened  in  the  Admiralty  Court  to  enforce 
the  bond,  they  filed  this  bill  against  Freeland^  Ker  &  Co. 
and  their  agents  at  Glasgow  3X\A  7>i>5/^,  alleging  that  they 
had  very  lately  discovered  that  no  sum  of  money  was 
ever  advanced  by  Lang^  Freeland  &  Co.,  or  any  other 
person,  to  the  captain  of  the  ship  at  Trieste^  and  that  the 
bond  was  not,  in  fact,  given  to  secure  any  monies  ad- 
vanced for  seamen's  wages,  repairs,  necessaries  or  other- 
wise on  account  of  the  ship,  or  for  any  monies  which 
were,  in  fact,  advanced  to  the  captain  on  account  of  the 
ship,  as  pretended ;  but  that  the  bond  was  given  without 
consideration,  and  in  frcud  of  the  Plaintiff,  and  that  the 
same  was  contrived  between  the- Defendants  jPr^'fian^, 
Ka-  &  Co.,  and  the  captain  and  Bryce^  with  a  view  to 
defraud  the  Plaintiffs,  and  in  order  to  give  a  priority  to 
the  firm  of  Freeland^  Ker  &  Co.  over  the  Plaintiffs  in 
respect  of  certain  advances  made,  or  alleged  to  have 

been 
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been  made,  by  those  Defendants  to  Ogilvie,  the  owner,  ]  847. 
previous  to  the  ship  setting  sail  on  her  outward  voyage : 
and  that  Bryce  had  no  interest  in  the  bond^  except  as 
trustee  for  Freelandj  Ker  &  Co. ;  that  the  Plaintiffs  were 
advised,  that  under  these  circumstances  the  bond  was 
firaadulent  and  void  as  against  them,  and  that  the  De- 
fendants ought  not  to  be  allowed  to  proceed  upon  it  in 
the  Court  of  Admiralty. 

The  bill  then  suggested  various  pretences  as  made  by 
the  Defendants,  that  the  alleged  advances  were  for 
seamen's  wages  at  Trieste  and  for  necessaries  and  ex- 
penses of  the  ship,  there  and  at  Rio;  whereas  the 
PlaintiC&  charged  the. contrary,  and  called  for  minute 
discovery  as  to  the  nature  and  particulars  of  such  al- 
leged expenses. 

The  bill  then  charged  that  Messrs.  Reyer  and  SchHk^ 
the  Plaintiffs'  agents  at  Trieste^  were  fully  authorized  to 
make  advances  on  account,  and  for  the  use  of  the  ship, 
if  any  were  necessary,  and  that  the  Defendants  were 
fully  aware  that  such  was  the  case,  but  that  no  applica- 
tion was  made  by  the  captain,  or  by  the  other  De« 
fendants  to  Messrs.  iZ^^r'and  Schlik  for  such  advances. 

The  bill  then  charged,  that,  if  in  fact  any  such  ad- 
vance was  necessary,  it  ought  to  have  been  made  out  of 
the  freight  payable  under  the  charter  party,  which 
amounted  to  790/.  165.,  but  that  the  Defendants  pre- 
tended that  large  advances  were  made  by  them  or  their 
agents,  for  the  purpose  of  freeing  the  ship  from  arrest  in 
^t  Clyde  2Lii<dL  for  other  purposes  connected  with  the  ship 
both  before  and  after  she  set  sail,  amounting  in  the  whole^ 
with  interest,  to  the  sum  of  975/.  5s.  Id.,  being  184/.  95. 
Id.  more  than  the  amount  payable  under  the  charter 
party ;  and  that  the  amount  of  the  necessary  expenses  at 
Trieste yrus  299/.  05.  1  Id.,  making  together  with  the  184/. 

95.  \d. 
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1 847.  9s.  Id.  the  sum  of  483/.  lOs.,  the  amount  of  the  bottomry 
bond,  and  that  the  Defendants  pretended  they  were  en- 
titled to  appropriate  the  whole  of  such  freight  in  satis- 
faction of  the  last  mentioned  advances,  and  ta  pay  them- 
selves the  alleged  balance  of  184/.  95.  Id.,  by  means  of 
bottomry,  without  allowing  for  or  appropriating  any  part 
of  such  freight  toward  the  payment  of  the  alleged  neces- 
sary expenses  at  Trieste;  whereas  the  Plaintiffs  charged 
the  contrary,  and  that  if  any  of  such  advances  were  made 
to  Ogilvie  or  otherwise,  on  account  of  the  ship,  either 
previously  to  or  after  the  ship's  setting  sail  from  the  Clyde^ 
the  same  were  made  afler  the  Defendants  or  their  agents 
had  notice  of  the  mortgage,  and  they  insisted  that  the 
Defendants  were  not  entitled  to  appropriate  the  said 
freight  in  satisfaction  of  the  alleged  advances  to  the  pre- 
judice  of  the  Plaintiffs'  security,  or,  in  any  event,  not  to 
a  greater  extent  than  the  sum  of  300/.  mentioned  in 
the  charter  party. 

The  bill  then  charged,  that  the  Defendants  could 
under  no  circumstances  be  justified  in  raising  money 
upon  bottomry  to  pay  the  balance  due,  or  alleged  to  be 
due,  in  respect  of  the  alleged  advances ;  and  it  sought  a 
particular  account  of  the  freight  earned  by  the  ship  in 
the  voyage,  and  of  the  advances  alleged  to  have  been 
made  previously  to  or  in  the  course  of  it ;  and  it  prayed 
that  the  bond  '*  so  given  in  fraud  of  the  Plaintiffs  as 
aforesaid,"  might  be  delivered  up  to  be  cancelled,  and 
for  an  injunction. 

Soon  after  the  bill  was  filed,  the  Plaintiffs  moved  before 
the  Vice*Chancellor  of  England,  for  an  injunction ;  which 
was  granted  on  bringing  the  amount  of  the  bond  into 
Court,  and  the  order  was  afterwards  affirmed,  on  appeal^ 
by  Lord  Chancellor  Cottenham.  (a) 

Certain 
(fl)  See3Mi/L^  O-.  451. 
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Certain  admissions  were  entered  into  for  the  bearing        184>7- 
of  the  cause,  in  lieu  of  evidence;  by  which  it  was  ad- 
mitted on  the  part  of  the  Plaintiffs,  that  the  amount  of 
freight  payable  at  Trieste^  under  the  charter  party,  was 
790/.  165.,  but  that  before  the  arrival  of  the  ship  at  that 
port,  the  charterers  or  their  agents  had  made  advances 
00  account  of  the  ship,  amounting  with  interest,  to  the 
sum  of  975/.  55.  \d.j  and  exceeding  therefore  the  amount 
due  from  them  under  the  charter  party,  by  the  sum  of 
184/.  95.  Id,     With  respect  to  these  advances,  it  was 
admitted,  that  on  the  arrival  of  the  ship  in  the  Clyde,  at 
the  beginning  of  December  1885,  she  was  attached  at  the 
suit  of  several  creditors  of  Ogilvie^  whereupon  the  agents 
of  the  charterers  at  Glasgow  were  about  to  throw  up 
the  charter  party  and  to  commence  proceedings  against 
(^ilvie  to  recover  the  300/.,  which  had  been  previously 
paid  to  him  under  the  charter  party,  but  that  they  were 
induced  to  suspend  such  proceedings  at  the  request  of 
Qgilvie,  in  order  to  give  him  time  to  make  arrangements 
with  his  creditors :  that  such  arrangements  having  been 
made,  the  agents  proceeded  to  load  the  ship,  but  con* 
siderable  supplies  and  outfits  being  necessary  before  she 
could  proceed  on  her  voyage,  and  Ogilvie  having  no  funds 
of  bis  own  wherewith  to  furnish  them,  the  agents,  at  his 
request,  employed  a  ship-broker  at  Glasgam  to  fit  her 
out  for  the  voyage,  they  giving  him  their  guarantee  for 
the  amount :  that  after  the  supplies  had  been  furnished, 
and  when  nearly  the  whole  of  the  cargo  was  on  board, 
the  ship  was  arrested  at  the  suit  of  one  Gray^  another 
creditor  of  Ogilvie^  for  the  sum  of  1 00/.,  which  the  agents 
were  obliged  to  pay  and  did  pay,  in  order  to  liberate 
the  ship,  and  that  shortly  after  the  ship  had  sailed, 
they  were  called  upon  under  their  guarantee  to  pay, 
and  did  pay,  to  the  ship-broker  at  Glasgow^  the  sum  of 
264>/.  195.  Sd.i  being  the  amount  of  his  bill  for  supplies 
and  other  expenses,  which  it  Was  admitted  were  neces- 
sarily 
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Id^T.  sarily  incurred  in  order  to  enable  the  ship  to  proceed 
on  her  voyage:  that  a  further  sum  of  262/.  195.  Id, 
was  paid  by  J^eeland^  Ker  &  Co.  at  2Z/o,  for  provi- 
sions, port  dues,  and  other  necessary  disbursements  on 
account  of  the  ship,  thereby  making  up,  together  with 
interest,  (and  including  the  sum  of  300/.  paid  to  Ogil- 
viejf  the  before  mentioned  sum  of  975/.  5s.  Id, 

It  was  further  admitted  on  the  part  of  the  PlaintifTs, 
that  by  the  laws  of  Trieste^  Lang,  Freeland  &  Co.  were 
entitled  to  have  sequestrated  the  ship  there,  for  payment 
of  the  balance  of  184/.  9^.  \d,A\xe  on  the  outward  voyage 
to  Freeland,  Ker  &  Co.,  and  that  they  had  actually 
threatened  to  do  so,  and  that  some  of  the  sailors,  who 
had  been  engaged  only  as  far  as  Trieste,  left  the  ship 
there  and  demanded  their  wages,  while  the  rest  of  the 
crew  demanded  payment  of  part  of  their's  for  the  pur- 
chase of  clothes,  &c.,  and  that  by  the  law  of  Trieste,  the 
ship  was  liable  to  be  sequestrated  for  both  those  demands ; 
and  that  the  captain  applied  to  Lang,  Freeland  &  Co.  to 
lend  him  on  bottomry  such  sum  as  would  be  sufficient 
to  set  the  ship  free  from  them,  and  to  pay  her  expenses 
at  Trieste,  and  to  supply  her  with  necessary  provisions 
for  the  homeward  voyage,  and  that  Lar^,  Freeland  &  Co. 
having  consented  to  do  so  on  being  allowed  interest  at 
14  per  cent,  gave  credit  to  Freeland,  Ker  &  Co.  for  the 
balance  of  IS^U  9s.  Id.,  and  advanced  the  rest  of  the 
money  that  was  wanted  for  the  aforesaid  purposes 
amounting  to  299/.  05.  lid.,  which  together  with  the 
said  balance  made  up  the  sum  of  483/.  105.,  for  which 
the  bond  was  given. 

On  the  other  hand,  it  was  admitted  on  the  part  of 
the  Defendants,  that  the  agents  of  Freeland,  Ker  & 
Co.  at  Glasgow  had  notice  of  the  Plaintiffs'  mortgage 
from  the  certificate  of  registry  on  which  it  was   en-» 

dorsed. 
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dorsed,  before  they  gave  the  guarantee  above  mentioned  1847. 
to  the  ship-broker,  and  before  they  paid  the  100/.  to  the 
arresting  creditor;  and  further,  that  by  the  common 
course  of  post  between  Tfiesle  and  Great  Britain^  in 
the  months  of  October  and  Naoember  1836,  there  was 
between  the  9th  of  October^  the  day  of  the  ship*s  arrival 
at  Trieste^  and  the  16th  of  November  1836,  the  date  of 
the  bond,  sufficient  time  for  the  captain  to  have  written 
to  Great  Britain  and  to  have  received  an  answer. 

It  did  not  appear  that  tlie  captain  had  made  any 
application  to  Messrs.  Beyer  and  Schlik  for  funds  at 
Trieste^  and  the  first  letter  which  he  appeared  to  have 
written  after  his  arrival  there  to  Great  Britain^  was 
dated  the  25th  of  October^  and  was  addressed  to  Ogilvie, 
in  which,  after  stating  that  he  had  procured  a  cargo, 
which  was  then  loading,  and  after  expressing  his  regret  at 
not  having  received  an  answer  to  his  letter  from  Gibraltar^ 
he  stated  that  he  should  not  remain  at  Trieste  more 
than  three  weeks,  that  the  vessel  had  no  money  for  the 
homeward  voyage,  and  that  as  far  as  he  could  see  he 
should  be  obliged  to  take  up  money  on  bottomry. 
There  was  also  in  evidence  a  letter  from  Messrs.  Beyer 
and  Schlik  to  the  Plaintiffs,  dated  the  16th  of  March 
18S7,  in  which  was  the  following  passage :  —  **  Messrs. 
Langy  Freeland  &  Co.,  as  the  consignees  of  the  ship, 
being  considered  her  legal  representatives,  no  applica- 
tion was  made  to  us  for  advances,  nor  could  we  offer 
any,  the  freight  having  been  made  over,  previously,  to 
Messrs.  Langy  Freeland  &  Co.  by  the  former  captain, 
and  being  their  property,  which  we  had  no  means  of 
laying  our  hands  on ;  and  your  instructions  having  been 
only  to  make  advances  out  of  that  Bio  freight." 


At  the  hearing  of  the  appeal, 


Mr. 
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1847.  Mr.  Russelly  Mr.  Heathfiddj  and   Mr.  Prendergast^ 

Q^^^^^     appeared  for  the  Plaintifls. 

V. 

Lano.  Mr.  BoU  and  Mr.  SHinion^  for  the  Defendants  (the 

Appellants). 

The  Counsel  for  the  Appellants  observed,  that  the 
jurisdiction  of  this  Court  over  bottomry  bonds  rested 
on  fraud,  and  not  on  account,  and  that  the  issue  raised 
by  the  bill  was  not  whether  every  item  of  the  amount 
for  which  the  bond  was  given,  was  or  was  not,  accord* 
ing  to  maritime  law,  a  proper  subject  of  bottomry,  but 
i^hether  the  bond  was  not  in  its  entire  concoction  so 
completely  fraudulent  as  to  be  altogether  void.     And 
they  contended,  that  not  only  was  the  existence  of  such 
fraud  negatived  by  the  whole  history  of  the  voyage,  but 
that  the  correctness  of  the  several  items  for  which  the 
bond  was  given,  and  the  necessity  for  resorting  to  bot- 
tomry were  so  fully  established  by  the  admissions,  as  to 
preclude  any  further  inquiry  on  those  points,  and  to  en- 
title the  Defendants  to  an  immediate  decree  dismissing 
the  bill.       As   to   the  objection   that  before  any   of 
the  advances  were  made  by  the  charterers,  their  agents 
had  notice  of  the  Plaintiffs'  mortgage,  they  contended, 
that  that  was  immaterial,  because  the  transfer  to  them 
of  the  ship  having  been   endorsed   on   the  certificate 
of  registry  merely  as  a  mortgage,  and  the  Plaintifls 
not  having  taken    possession   of  the   ship   under   it, 
Ogilvie  still  continued  owner  for  all  purposes  of  man- 
agement, and  the  charterers  were  entitled  to  deal  with 
him,  and  him  only,  as  such,  3  &  4  ^.  4.  c.  $5.  s.  42. ; 
Kerswill  v.  Bishop*  (a)      As   to   the  omission  of  the 
captain  to  apply  for  funds  either  to  the  Plaintiffs  in 
England,  or  to  their  agents  at  Trieste,  on  which  they 
said   the  Vice- Chancellor  had   expressly  founded  his 

decision, 

(«)  2  Cr.  4-  J.  529. 
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decision,  they  contended,  that  a  captain  who  Found  1847. 
himself  without  funds  in  a  foreign  port,  was  under  no 
obligation  to  communicate  with  the  owners  at  home, 
and  that  the  question  in  the  Court  of  Admiralty  always 
was,  whether  he  had  resources  in  the  place  where  the 
ship  happened  to  be  (a);  and  that  as  to  the  agents  at 
Trieste^  it  was  evident  from  their  own  letter  of  March 
1837,  that  an  application  to  them  would  have  been  use- 
less, as  they  considered  themselves  authorised  only  to 
make  advances  out  of  the  freight  earned  by  the  outward 
voyage,  and  the  whole  of  that  was  exhausted  before  the 
ship's  arrival  at  Trieste,  As  to  the  propriety  of  in- 
cluding in  the  bond  the  balance  of  184>il,  being  an  ante- 
cedent debt,  they  referred  to  The  Hebe,  (b) 

The  Counsel  for  the  Respondents  relied  on  the  ground 
taken  by  the  Vice-  Chancellor,  and  insisted  that  the  in* 
creased  facilities  of  communication  between  distant  ports 
which  had  recently  been  afforded  by  steam  navigation, 
had  destroyed  the  foundation  of  the  distinction  formerly 
taken  in  bottomry  cases  between  a  home  port  and  a 
foreign  port,  and  that  whenever  the  course  of  post  be- 
tween a  foreign  port  and  the  residence  of  the  owners 
afforded  the  means  of  communication  before  the  ship 
was  obliged  to  sail,  such  foreign  port  was  in  principle 
the  same  thing  as  a  home  port* 

In  answer  to  a  question  from  the  Lord  Chancellor, 
whether  there  was  any  case  in  which  it  had  been  held 
that  a  captain  of  a  ship  in  the  Mediterranean  could  not 
raise  money  on  bottomry  without  sending  home  to  the 
owners  to  know  whether  they  could. furnish  him  with 
funds,  they  said  they  did  not  know  of  any  such  case : 
but  that  the  principle  on  which  all  the  cases  went  was, 

that 

{a)  Abbott  on  Shipping,pp,  155-^  (b)  10  Jur.  227. 

157.  7th  ed. 
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1847.        that  necessity  alone  could  justify  taking  up  money  on 
^^^^^^     bottomry ;  Heathom  v.  Darling  (a),  Soares  v.  Rakn  (6), 
V.  La  Ysabel  ic) ;  and  as  a  reductio  ad  absitrdum  of  the  doc- 

'*®*  trine  contended 'for  on  the  other  side,  they  instanced  the 
case  of  a  ship  at  Boulognej  and  the  owner  resident  at 
Folkstoney  within  two  hours  sail,  and  asked  whether,  in 
such  a  case,  a  captain  would  be  justified  in  taking  up 
money  on  bottomry  without  first  applying  to  his  em- 
ployers. 

Jufy  17.         The  Lord  Chancellor. 

In  this  case  the  bill  prayed  that  a  certain  bottomry 
bond  might  be  delivered  up  to  be  cancelled,  and  that 
an  injunction  might  be  granted  to  restrain  the  obligees 
from  suing  upon  it  in  the  Court  of  Admiralty,  and  an 
injunc^tion  was  granted  upon  the  equity  asserted  by  the 
bill.  Now  the  bill  makes  a  case  of  actual  fraud.  After 
stating  the  circumstances,  it  alleges  that  the  Plaintiffs 
had  recently  discovered  that  the  bond  was  not  given  for 
expenses  necessary  for  the  outfit  or  service  of  the  ship, 
but  that  it  was  entirely  a  contrivance  between  the  cap* 
tain,  Messrs.  Freelandj  Ker  &  Co.,  and  their  agents 
at  Trieste^  to  exclude  the  interest  of  the  Plaintiffs  as 
mortgagees  of  the  ship :  tliat  the  bond  was  unnecessary 
and  uncalled  for,  and  a  mere  piece  of  machinery  for  the 
purpose  of  gaining  for  the  Defendants  priority  over  the 
Plaintiffs'  demand. 

That  case  wholly  fails :  no  case  of  fraud  is  made  out 
at  all.  If  there  is  any  question  at  all  as  to  the  right  of 
the  Defendants  to  recover  upon  the  bond,  it  does  not 
depend  upon  the  circumstances  on  which  the  bond  ori- 
ginated, but  upon  the  question  how  far  the  moneys 
secured  by  it  came  within  the  rule  which  authorise 

captains 

(a)  I  Moore,  P.  C.  C.  5.  (c)  I  Dodi.  Adm.  Rep,  273. 

\b)  3  Moore,  P.  C.  C.  h 


Lang. 
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captains  of.  ships  in  foreign  parts  to  take  up  money  on        1847. 

bottomry.     It  is  unnecessary  to  enter  into  the  detail  of    ^7*"^^^^ 
^  ^  ^      ^  Glascott 

the  matters  connected  with  this  latter  point,  because  v, 

they  are  not  introduced  into  the  bill  as  a  substantive 
part  of  the  Plaintiffs'  case,  but  in  anticipation  merely  of 
the  defence  expected  to  be  set  up  to  the  charge  of 
fraud;  and  the  whole  case,  so  far  as  it  relates  to  fraud, 
is  completely  negatived  by  the  admissions  which  have 
been  made  in  the  cause. 

That  being  so,  I  was  anxious  to  know  on  what 
gromid  the  Vice-Chancellor  proceeded  in  decreeing  the 
cancellation  of  this  bond  ;  and  from  a  note  of  his  judg- 
ment with  which  I  have  been  furnished,  it  appears  that 
be  proceeded  upon  this,  that  the  ship  remained  long 
enoagh  at  Trieste  to  have  enabled  the  captain  to  com- 
municate with  the  owners  in  Etigland,  and  that,,  there- 
fore, the  captain  was  npt  in  a  situation  to  justify  him  in 
Uking  up  money  on  bottomry. 

Now,  in  the  first  place,  that  is  a  ground  which  has  no 
authority  to  support  it.  I  asked  repeatedly  during  the 
argument,  whether  there  was  any  case  to  be  found  in 
which  that  circumstance  had  been  considered  sufficient 
to  avoid  a  bottomry  bond,  and  the  Counsel  were  unable 
to  produce  one,  or  any  case  at  all  like  it.  A  case,  I  think, 
was  produced,  which  seemed  to  imply  the  contrary,  but 
certainly  no  case  at  all  supporting  that  proposition.  And 
even  if  that  proposition  could  be  supported,  it  would  not 
support  the  decree,  because  it  is  no  part  of  the  case  made 
by  the  bill  that  the  bond  was  void  because  the  captain 
being  at  Trieste  did  not  send  to  England  for  supplies. 
The  bill  contains  no  such  charge,  although  if  that  cir- 
cumstance was  intended  to  be  relied  on,  it  ought  to 
have  been  distinctly  put  in  issue,  that  the  Defendants 
might  have  had  an  opportunity  of  explaining  it. 

Vol.  II.  Y  Under 
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Jj^7*  Under  these  circumstances,  if  the  case  had  rested 

Glascott     ^^^^^9  I  should  have  been  very  much  disposed  to  follow 
V-  a  rule  generally  acted  upon,  and  certainly  founded  in  jus« 

tice,  that  where  a  bill  is  filed  making  a  case  of  alleged 
fraud,  and  the  fraud  is  disproved  or  not  established,  the 
Court  will  not  allow  such  a  bill  to  be  used  for  any 
secondary  purpose;  because  the  door  of  this  Court 
being  always  open  to  allegations  of  fraud,  it  would  be 
unjust,  and  much  to  be  deprecated,  to  afford  any  en-" 
couragement  to  such  allegations  by  allowing  a  party  to 
try  the  experiment  of  obtaining  relief  on  that  ground, 
and  if  it  failed,  to  fall  back  upon  his  bill  for  some 
inferior  kind  of  relief. 

But  in  this  case  —  and  it  is  a  very  unfortunate 
one,  because,  after  all,  the  amount  in  question  is 
small  -«^  I  am  afraid  that  if  I  adopted  that  course,  I 
should  be  involving  the  parties  in  a  new  course  of  liti- 
gation ;  as  the  effect  of  dismissing  the  bill  would  be,  to 
leave  the  Defendants  to  their  remedy  upon  the  bond : 
for  where  a  bottomry  bond  is  sought  to  be  enforced,  it 
becomes  a  question,  whether  there  is  evidence  that  the 
circumstances  were  such  as  to  justify  the  raising  of  all 
the  money  that  was  raised  upon  the  bond  ;  and  although 
there  is  very  strong  reason  to  believe  from  the  letter 
written  by  the  Plaintiff's'  agents,  that  the  captain  bad 
no  resources  for  raising  money  to  enable  him  to  per- 
form the  voyage,  otherwise  than  by  bottomry,  the  case 
upon  that  point  is  not  at  present  in  such  a  shape  as  to 
justify  the  Court,  without  further  inquiry,  in  acting  on 
the  supposition  that  the  whole  of  the  money  raised 
on  the  bond  was  necessarily  raised  for  the  pur> 
poses  of  the  voyage.  Upon  that  question,  therefore, 
if  1  dismissed  the  bill,  the  parties  would  be  involved 
in  a  new  litigation :  and  being  very  anxious  to  pre- 
vent such  a  result,  which  would  be  very  much  to  the 
injury  of  both  parties,  I  throw  it  out  for  their  con- 
sideration, 
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sideration,  whether  they  will  not  avail  themselves  of 
thb  suit,  which  has  already  proceeded  so  far,  for  the 
purpose  of  determining  the  whole  matter  in  difference 
between  them ;  which  will  be  done  by  taking  an  inquiry 
similar  to  that  directed  in  the  suit  otDobson  v.  Lyall  {a), 

which 


(a)  3  Mylme  4*  Craig,  453.  n. 
Ab  it  m^bt  be  inferred  from  the 
short  statement  of  this  case  in 
the  note  here  referred  to,  that 
the  bill  proceeded  exdusiyely. 


as  in  the  principal  case,  on  the 
ground  of  fraud,  it  has  been 
thought  desirable  to  insert  the 
following  more  detailed  report 
ofit:  — 


DoBsoN  V,  Ltall. 


In  the  year  1832,  the  Plain- 
tiff took  a  mortgage  upon  the 
ship  Tam  (ySkanfcr  (of  which 
one  IMtay  was  the  master  and 
sole  owner),  and  upon  its  future 
csraii^  except  the  freight  of 
the  outward  voyage  which  it  was 
then  about  to  make  to  the  East 
Indkt.  The  mortgage  was  duly 
registered,  and  the  ship  sailed. 
On  her  arrival  at  CalaiUa,  she 
was  threatened  with  arrest  upon 
s  bottomry-bond,  which  Imdtay 
had  been  obl^ed  to  give  at  Rio 
on  the  outward  voyage,  and 
Undsay  himself  was  arrested 
upon  certain  bills  of  exchange  to 
s  large  amount,  which  he  had  ac- 
cepted in  England^  payable  to  the 
Defendants,  Messrs.  Zf^d!^  mer- 
chants, at  Calcutta,  and  for  secur- 
ing payment  of  which,  with  other 
sums,  they  held  a  second  mort- 
gage upon  the  ship,  in  which  the 
Plaintiff's  mortgage  was  recited. 
In  that  state  of  things  an  agree- 
ment was  entered  into  between 
iMdfoy  and  the  LyalU  that 
they  should  advance  such  a  sum 
as  might  be  necessary  to  pay  off 
the  Jtio  bond  and  to  equip  the 
ship  for  her  homeward  voyage, 

Y 


on  having  the  amount  secured 
by  a  new  bottomry-bond;  and 
that  Lmdtay  ahould  charter  the 
ship  to  them  for  the  homeward 
voyage,  and  that  the  sum  payable 
under  the  charter-party  should 
be  set  off  against  the  private 
debt  due  to  the  LyalU,  A 
new  bond  was  accordingly  exe- 
cuted for  50,000  sicca  rupees 
(3367/.  lbs.  10^.),  out  of  which 
the  Rio  bond  was  paid  off;  and 
on  the  same  day,  UMsay  ex^ 
ecuted  a  charter-party  to  the 
Lyalls  for  the  homeward  voyage, 
and  signed  a  receipt  endorsed  on 
it  for  30,618  sicca  rupees. 

On  the  return  of  the  ship  to 
England,  the  LyaJUs  commenced 
proceedings  in  the  Court  of  Ad- 
miralty upon  their  bond  ;  where- 
upon the  bill  was  filed,  alleging 
that,  to  some  extent  at  least,  the 
bond  was  given,  not  for  neces- 
saries of  the  ship,  but  for  the  in- 
dependent debt  due  from  the 
owner  to  the  LyaUs^  and  that 
it  was  on  that  account  wholly 
void,  and  not  a  valid  obligation 
upon  the  ship  as  against  the 
Plaintiff,  even  to  the  extent  of 
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which  was  lately  before  me,  —  whether  the  circumstances 
were  such  as  to  justify  the  raising  of  all  the  money  that 
was  raised  on  this  bond.      If  the  Defendants   insist 

on 


the  money  applied  in  paying  off 
the  Sio  bond:  but  that,  even 
if  it  were  valid  to  that  extent, 
the  amount  due  upon  it  was 
less  than  the  amount  due  from 
the  Lyalis  under  the  charter- 
party  and  in  respect  of  various 
other  sums  alleged  to  have  been 
received  by  them  on  account  of 
the  ship.  And  the  prayer  of  the 
bill  was,  that  the  bond  might  be 
declared  void  as  against  the 
Plaintiff,  and  that  the  proceed- 
ings in  the  Admiralty  Court 
might  be  stayed,  and  that  an  ac- 
count might  be  taken  of  what 
was  due  to  the  Plaintiff  on  the 
mortage,  and  that  the  ship 
might  be  sold  and  the  proceeds 
applied  in  payment  thereof;  or  if 
*  the  Court  should  be  of  opinion 
that  the  bond  was  to  any  extent 
entitled  to  priority  over  the 
Plaintiff's  mortgage,  then  that 
an  account  might  be  taken  of 
what  was  due  on  it  to  such  ex- 
tent, and  that  in  taking  such  ac- 
count, the  Defendants  might  be 
debited  with  the  fireight  earned 
on  the  homeward  voyage,  and 
with  other  sums  alleged  to  have 
been  received  by  them  on  ac- 
count of  the  ship  ;  and  that  after 
payment  to  them  of  what,  if  any 
thing,  should  be  found  due  to 
them  on  that  account,  the  re- 
sidue of  the  proceeds  of  the  ship 
might  be  applied  in  payment  of 
the  Plaintiff's  demand. 

The  Defendants,  by  their  an- 


swer, stated  that,  so  far  from 
having  included  any  private  debt 
of  their  own  in  the  sum  for 
which  the  bond  was  given,  the 
sums  advanced  by  them  on  ac- 
count of  the  ship  at  Calcutta^  in- 
cluding the  amount  of  the  Rio 
bond,  exceeded  by  upwards  of 
900/1  the  amount  secured  by  the 
Calctdta  bond. 

On  the  original  hearing  before 
the  Master  of  the  Rolls,  his 
Lordship  was  of  opinion  that, 
from  the  nature  of  the  transac- 
tion between  the  Lyalis  and  the 
owner  at  Calcutta  (adverting  par- 
ticularly to  the  receipt  endorsed 
on  the  charter-party),  the  home- 
ward freight  was,  as  against  the 
Li/allst  at  least,  to  be  considered 
as  a  resource  which  the  captain 
had  at  CalaUta,  and  that,  as  it 
appeared  that  that  sum,  to- 
gether with  a  sum  of  about 
700/.  receivable  by  the  captain 
at  Calcutta  for  averages  on  the 
outward  voyage,  would  have 
been  sufficient  to  defray  the 
necessary  expences  of  the  ship 
there,  including  the  payment  of 
the  Rio  bond,  without  resorting 
to  bottomry,  hb  Lordship  de- 
clared the  bond  void  as  against 
the  Plaintiffs.  On  an  appeal, 
however,  from  that  decision. 
Lord  Cottenham,  being  of  opinion, 
upon  the  evidence,  that  the  bond 
would  probably  be  found  valid  to 
some  extent  at  least,  reversed  the 
decree,  and  directed  a  reference 


CASES  IN  CHANCERY, 


325 


on  having  the  bill  dismissed,  they  may  involve  them- 
selves in  a  new  litigation,  and  open  a  new  inquiry  on 
these  points,  when  they  might  have  an  inquiry  in  this 

suit 


1847. 


to  the  Master  to  inquire  and  cer- 
tifjr  what,  at  the  date  of  the  Cat- 
catfs  bond,  was  due  and  payable 
upon  the  Rio  bond,  and  what 
mm  of  money  was  at  that  time 
necessary  for  the  purpose  of 
discharging  such  other  demands 
i^gainst  the  ship  as  were  neces- 
sary to  be  discharged,  and  of 
defraying  such  expenses  as  it 
was  necessary  to  incur  in  order 
to  enable  the  ship  to  proceed 
npon  and  complete  her  voyage 
to  Xoffioa,  and  what  at  that 
time  were  the  resources  of  the 
master  at  Calcutta  applicable  to 
the  procuring  such  sums  as  were 
necetsuy  to  discharge  what  was 
so  due  and  payable  upon  tbe 
i2»  bond,  and  to  meet  tbe  other 
demands  and  expenses  before 
directed  to  be  inquired  into. 

The  Master,  by  his  report, 
found  that  at  the  date  of  the 
Cttlcntta  bond,  2948/.  9s.  6d.  was 
due  for  principal  and  interest  on 
Ue  Rio  bond,  and  that  the  sum 
of  2323/.  Off.  7d.  was  at  that  time 
necessary,  &c.  [following  the 
terms  of  the  reference],  and  that 
the  sum  of  753/.  4ff.  (bemg  the 
amount  of  certain  sums  payable 
by  various  parties  at  Calcutta  for 
averages  in  respect  of  the  out- 
ward voyage)  was  the  only  re- 
source which  the  captain  then 
had  at  Calcutta,  applicable  &c. 


The  Plaintiff  took  exceptions 
to  that  report,  which  were  al- 
lowed by  the  Vice-Chancellor  of 
England,  but  were  afterwards 
overruled  on  appeal  by  Lord 
lA^ndhunt,  and  the  report  was 
confirmed. 

On    further    directions,    the  The  charterer 

question  was,  whether  the  De-  of  a  ship  in  a 

fendants  were  entitled,  as  ag»nst  J?k^*?i?^ 

the  Pliuntiff,  to  retain  out  of  notice  of  a 

the   money  payable  under  the  prior  mort- 

charter-party,  ^e  excess  of  the  gape  on  the 

sums   of  2948/.    9*.    6(/.    and  ship  and  its 

2323/.  9ff.  Id.  over  the  amount  ^^^"^^Z 

secured  by  the  bond;  which  they  ^^^f,  ^\^^ 

claimed  a  right  to  do,  on  the  maAter,who 

ground  that  the  advances  con-  was  also 

stitutine  such  excess  had  been  owner,  to 

.  "     .        %.•  X.  .V,    £^  '  V.A  advance  on 

the  means  by  which  the  freight  bottomry  such 

due  under  the  charter-party  had  gun,  as  should 

been  earned.  be  necessary 

to  equip  the 

The    Vice-chancellor,   how-  J^^P^I^'Jd® 

ever,  decided  that,  having  ad-  voyage,  and  a 

yanced  those  monies  with  notice  bottomry 

of  the  Plaintiffs'  mortgage  on  the  bond  was  ac- 

homeward  freight,  they  had  no  ^^^^^\  ^^' 

such  right  5  and,  accordingly,  in  ^jj^'amount  of 

directing    the  accounts    to   be  tj,e  necessary 

taken,  he  declared  that  the  De-  expenses  of 

fendant  was  not  entitled  to  set  outfit  turned 

aff«,thlng^n«  the  flight  ^.^^for 

except  the  bond ;  and  that  de-  ^j^j^h  the 

dsion  was  affirmed  on  appeal  by  bond  was 

Lord  Cottenkam,  5th  June  1847.  given.    Held, 

that,  as  against 


the  mortgagee, 

he  was  not  entitled  to  set  off  the  excess  against  the  sum  which  became  due  under 
the  charter-party. 
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suit     If  the  parties  desire  it,  I  will  give  them  an  op- 
portunity of  considering  the  matter. 


The  case  having  accordingly  stood  over  for  sereral 
days, 

Mr.  Boli  now  stated,  that  as  the  amount  of  the  bond 
was  in  Court,  and  the  effect  of  dismissing  the  bill  at 
once  would  necessarily  be  to  restore  the  fund  to  the 
Plaintiff,  and  leave  his  clients  without  any  security  for 
payment,  even  if  they  should  succeed  in  the  Court  of 
Admiralty,  the  ship  having  been  sold,  and  the  pro- 
ceeds received  long  ago  by  the  Plaintifis,  his  clients 
were  desirous  of  accepting  the  offer  made  by  his  Lord- 
ship, for  an  inquiry  similar  to  that  in  Dobson  y.lAfaU. 

The  Lord  Chancellor.  Then  the  inquiry  will  be 
by  consent 

Mr.  SttsselL  No.  I  would  rather  have  the  bill 
dismissed ;  I  do  not  consent  to  any  thing.  According  to 
the  view  your  Lordship  has  taken  of  the  pleadings,  the 
Defendants  have  a  right  to  the  inquiry. 

The  Lord  Chancellor.  If  that  be  your  opinion-, 
let  the  inquiry  be  taken  at  the  Defendants'  request 


l\ 
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ATTORNEY-GENERAL  v.  GIBBS  and  Others.        July  20. 

^HE  Defendant  Gibbs  having  been  decreed  to  ac-  On  the  hear- 
-^  count  for  certain  charity  funds  of  which  he  had  p^  presented 

had  the  manaffement,  and  also  to  pay  the  costs  of  the  ^y  a  pefend- 

°  '^  ant,  the  Court 

suit  to  the  hearingi  and  to  repay  to  the  Relators  the  having  inti- 

costs  which  they  were  ordered  to  pay  to  the  Co-defend-  ™*^®^  ^^^^  * 

•'   ^      ^  '   *  question  in- 

ants,  who  were  dismissed,  he  appealed  from  the  whole  eluded  in  it, 

decree.  .  relating  to 

^^^^  •  costs,  could 

not  be  gone 

On  his  Counsel  objectinir  to  that  part  of  the  decree  ^"'^  *°  '*** 

''         o  r  absence  of  Co- 

which  ordered  him  to  repay  to  the  Relators  the  costs  defendants 

of  the   other  Defendants,  it  was  stated  on  the  other  J^n^gd' 
side,  that  those  Defendants  had  not  been  served   with  Counsel  were, 
the  petition  of  rehearing;  whereupon  the  Lord  Chan-  JJftheargu- 
cellor  said,  he  could  not  allow  that  part  of  the  case  to  "i^nt,  in- 
be  gone  into  in  their  absence,  as  it  would  be  unjust  to  appear  for 

the  Relators  to  alter  that,  and  yet  leave  the  part  of  the  *J»^"™  8™^"-  ^ 

■^  ^  But  the  Lord 

decree  standing  which  ordered  them  to  pay  the  costs  Chancellor  re- 
in the  first  mstance,  ^^  *«J«°^- 

tion  such  an 

appearance. 

In  the  course  of  the  argument.  Counsel  were  in-  »"<*  disposed 
stnicted  to  appear  for  the  other  Defendants  gratis,  and  if  they  had  not. 
they  argued  in  support  of  the  decree,  so  far  as  it  or^  appeared, 
dared  the  Relators  to  pay  to  those  Defendants  the  costs 
of  the  suit. 

7%^  Lord  Chancellor,  in  delivering  judgment,  after 
expressing  his  entire  concurrence  in  the  decree  on  other 
points,  said —  that  on  this  point  he  had  felt  considerable 
difficulty  in  determining  how  to  act,  from  the  manner 
m  which  the  questiod  had  been  brought  before  him. 

As  matters  stood  at  the  commencement  of  the  argu- 
ment, said  his  Lordship,  I  could  not  have  entertained 
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the  question,  because  the  other  Defendants^  in  whose 
absence  it  could  not  be  discussed,  had  not  been 
served  with  the  petition.  In  the  course  of  the  argu- 
ment, however,  counsel  have  been  instructed  for  them, 
and  have  argued  that  they  were  unnecessary  parties 
from  the  first,  in  which  case  the  Relators  would  have 
been  bound  to  pay  them  the  costs,  without  any  right 
to  recover  them  against  Gibbs,  I  cannot,  however, 
lose  sight  of  the  circumstances  under  which  they 
have  voluntarily  appeared,  to  discuss  that  question. 
It  was  clearly  not  their  interest  to  appear,  for  the 
decree  gives  them  their  costs,  and  I  could  not  have 
deprived  them  of  that  benefit  if  they  had  not  appeared. 
I  must  therefore  assume,  that  their  appearance  on  a 
petition  with  which  they  were  not  served,  was  the  result 
of  an  arrangement  with  Gibbs  ;  that  they  were  brought 
here  by  him,  not,  of  course,  to  contest  any  right  with 
him,  but  merely  because  I  suggested,  in  the  course 
of  the  hearing,  that  I  could  not  entertain  that  part  of 
Gibbif  appeal  in  their  absence.  1  cannot  approve  of 
that  sort  of  appearance;  it  is  clearly  prejudicial  to  the 
other  parties :  and  under  these  circumstances,  what- 
ever I  might  have  done  if  the  parties  had  at  first  been 
brought  regularly  before  me,  I  shall  not  vary  this  part 
of  the  decree.  The  result,  therefore,  will  be,  to  affirm 
the  whole  decree,  and  dismiss  the  appeal  with  costs. 


A  question  being  raised,  whether  that  would  include 
the  costs  of  the  Co-defendants, 

The  Lord  Chancellor  said  —  I  dismiss  the  appeal 
with  costs;  those  who  are  parties  to  the  appeal  will 
have  their  costs. 


Mr.   Jas.  Parker,   Mr.  Heathfield,   Mn  LUyd  and 
Mr.  Bates,  were  Counsel  in  the  case. 
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WILLIAMS  c  POWELL.  ,,  „, 

July  2], 

rpHIS  was  an  appeal  by  a  Defendant  from  part  of  a  ^iirben  one 
"*"  decree  of  the  Vice-ChanceHor  o{  England.  of  several 

cettuii  que 
inut  institutes 

Mn  James  Parker^  in  support  of  the  appeal,  stated  J!  "i?^  ^"^^  ^' 
that  the  Plaintiff  and  the  Appellant  were   entitled   in  of  a  breach  of 
equal  moieties  to  a  residuary  estate,  in  respect  of  which  ^^^  in"the 
the  bill  charged  the  Defendants,  the  executors,  with  conductor 
various  breaches  of  trust,    in   having  employed   the  take^oveof 
trust-monies  in  their  trade,  &c,  and  prayed  an  account  the  interests 
on  that  footing;    and  that  the  Plaintiff  had  taken  a  as  well  as  of 
decree  for  such  an  account  as  to  his  own  moiety,  but,  ^''  ^^°' 
as  to  the  other  moiety,  for  the  common  accounts  only. 

Mr.  Bolt  appeared  for  the  executors. 

Mr.  Bates  for  other  parties. 

Tie  Lord  Chancellor. 

A  party  entitled  to  a  share  of  a  residue,  may  make 
what  arrangement  he  likes  with  the  accounting  party, 
independently  of  the  parties  entitled  to  the  other 
shares :  but  if  he  comes  to  the  Court,  he  is  bound  to 
take  care  of  the  interest  of  the  others  as  well  as  of  his 
own.  The  Court  does  not  go  into  the  amount  of  any 
particular  share,  without  first  ascertaining  what  the 
fund  to  be  divided  is.  This  decree,  howeyer,  totally 
neglects  the  rights  of  the  other  parties,  as  if  the  Plaintiff 
alone  were  interested  in  it.  If  that  were  allowed,  the 
effect  would  be,  that  a  party  would  be  bound  by  pro* 
ceedings  not  adapted  to  ascertain  what  his  rights  are. 
The  appeal  must  be  allowed. 

See  Lenaghan  v.  Smiih,  ante^  p.  301. 
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July  87.      POYNDER  V.  GREAT  NORTHERN  RAILWAY. 


The  condition 
of  a  bond 
given  by  a 
railway  com- 
pany, under 
the  85th  sec- 
tion of  the 
8  Vict.  c.  18^ 
on  taking  pos- 
session of  land 
before  the  pur- 
chase-money 
iwas  ascer- 
tained, was 
*'  on  demand 
to  pay  to  the 
owner,  or  on 
demand  to  de- 
posit in  the 
Bank  the 
amount  of 
such  purchase- 
money  when 
determined.** 
Held,  that 
the  condition 
was  bad,  as 
giving  the 
party  claiming 
to  be  owner, 
the  option  of 
compelling 
payment 
either  to  him- 
self or  into 
the  Bank, 
whatever  the 
title  might 
turn  out,  and 
an  injunction 
was  granted 
till  a  proper 
bond  should 
be  executed. 


TRENDING  an  arbitration  as  to  the  amount  of  pur- 
"^  chase-money  and  compensation  to  be  paid  by  the 
company  for  certain  lands  of  the  Plaintiff,  which  were 
required  for  the  railway,  the  company  took  possession 
of  the  land  under  the  power  giyen  by  the  eighty-fifth 
section  of  the  Lands  Clauses  Consolidation  Act  (8  Vici. 
c,  18.),  paying  into  the  Bank  the  amount  fixed  by  the 
surveyor,  and  tendering  to  the  Plaintiff  a  bond  with  two 
sureties  for  the  same  amount  The  condition  of  the 
bond  was,  ^*  That  if  the  railway  company  do  and  shall 
on  demand  pay,  or  cause  to  be  paid  to  the  said  Mr. 
Poynder^  his  heirs,  executors,  administrators,  or  assigns, 
or  do  and  shall  on  demand  deposit  in  the  Bank  of 
England^  under  the  provisions  of  the  Act,  the  amount  of 
all  such  purchase-money  and  compensation  as  shall,  in 
the  manner  provided  by  the  said  Act,  be  determined  to 
be  payable  by  the  said  company,  in  respect  of  the 
land  intended  to  be  entered  on  by  the  company,  with 
interest  at  5  per  cent.,  &c.  then  the  bond  to  be 
void,"  &c 

The  Plaintiff,  being  dissatisfied  with  the  bond,  filed 
this  bill  for  an  injunction  to  restrain  the  Defendants 
from  constructing  their  railway  across  his  land,  or  con- 
tinuing in  possession  thereof,  insisting  that  the  condi- 
tion of  the  bond  was  objectionable  in  two  respects ;  first, 
because  it  gave  the  company  the  option  of  either  pay- 
ing the  money  into  the  Bank  or  to  the  Plaintiff;  whereas 
the  Plaintiff  being,  as  he  alleged,  owner  of  the  land  in 
fee,  was  entitled  to  have  the  money  paid  to  himself:  and, 
secondly,  because  the  words  ^^  on  demand,"  which  were 

not 
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not  to  be  found  in  the  Act^  would  embarrass  the  Plain** 
tiffin  his  remedy  open  tlie  bond. 

The  Vice-Chancellor  of  Efiglandj  having  granted  an 
inJQDction  as  prayed  by  the  bill, 

Mr*  Bolt  and.  Mr.  Denison  now  moved  to  dissolve  it. 
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Mr.  Bacon  and  Mr.  Craig^  contrd. 

The  Lord  Chancellor* 

As  the  bond  stands,  it  gives  the  Plaintiff  the  option 
of  either  receiving  the  money  or  having  it  paid  into 
Court,  whatever  the  case  may  be;  and  therefore  the 
Plaintiff  is  rather  a  gainer  than  a  loser  by  the  departure 
from  the  strict  form  prescribed  by  the  Act :  bat  that  very 
circumstance  strikes  me  as  the  most  serious  objection 
to  the  bond ;  for  the  object  of  the  Act  was  to  protect  the 
interests  of  parties  under  disability,  by  having  the  money 
paid  into  the  Bank,  where  any  such  parties  were  con  • 
cerned:  whereas  this  bond  would  enable  the  Plaintiff 
to  compel  payment  to  himself  in  any  event.  He  says, 
indeed,  he  is  owner  in  fee ;  but  I  cannot  take  that  for 
granted,  before  the  title  is  investigated.  I  think,  there- 
fore, the  condition  ought  to  be,  to  pay  either  to  the 
Plaintiff  or  into  the  Bank,  as  the  case  may  require,  ac- 
cording to  the  provisions  of  the  Act. 

Whatever  ground,  therefore,  the  Vice-Chancellor  may 
have  proceeded  upon  in  granting  the  injunction,  I  see 
no  reason  for  dissolving  it.  On  the  contrary,  I  think  it 
is  for  the  interest  of  all  parties,  including  the  railway 
company  itself,  that  it  should  be  continued  until  they 
execute  a  bond  in  a  proper  form.  If  I  were  to  dis- 
solve the  injunction,  the  railway  could  not  go  on,  for 

the 
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the  Plaintiff  would  not  be  satisfied,  but  would  bring  an 
ejectment.  I  find  that  the  terms  of  the  Act  have  been 
departed  from  without  any  reason  assigned,  and  I  see  a 
possible  prejudice  from  that  departure  to  other  parties 
who  may  be  interested.  Let  the  injunction,  therefore, 
be  continued  until  the  company  shall  give  a  bond  in 
conformity  with  the  provisions  of  the  Act. 


Mr.  Bacon  suggested  that  the  injunction  should  be 
absolute,  as  the  Vice-Chancellor  had  granted  it,  and 
when  the  company  should  have  given  a  proper  bond, 
they  might  come  to  dissolve  it. 


The  Lord  Chancellor. 

There  will  probably  be  another  application  in  either 
case :  but  the  most  likely  way  of  saving  the  expense  of 
one,  will  be  to  limit  the  injunction,  as  I  have  propos^y 
in  the  first  instance. 
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STEVENS  V.  KEATING.  ^^^  ll\ 

THE  object  of  this  suit  was  to  restrain  an  alleged  '^^f  ^u^ 
.   - .  ^  -         1      -Til  .     .«. .      ^^"^  not,  gene- 

mfringement  of  a  patent  granted  to  the  Flaintin  m  rally,  in  doubt- 

1885.  for  a  particular  process  in   the  manufacture  of  lul  cases,  re- 
^  r  r  ...        Btrain  by  in- 

cement     A  motion  having  been  made  for  an  injunction  junction  the 

before  the  Vice-Chancellor  of  England,   his   Honour  S^^ertLl 

granted  it,  at  the  same  time  ordering  that  the  Plaintiff  legal  right, 

fihoald  forthwith  bring  an  action.     On  appeal  from  that  \[^i^  y^^^  ^^^ 

order,  the  Lord  Chancellor  upheld  the  injunction,  on  established  by 

.  -        ,  an  action  at 

toe  ground  of  the  length  of  undisturbed  enjoyment  law;  but, 

under  the  patent     And  in  the  course  of  his  iudirment,  ff^^'  where 
r  ^  ^  JO'  there  has  been 

adverting  to  an  observation  which  had  been  made  by  long  uninter- 

Counsel  in  the  argument,  that  some  late  decisions  of  his  mcntundcr^a 

Lordship  were  supposed  to  have  narrowed  the  juris-  patent,  that 

diction  formerly  exercised  by  the  Court  in  patent  cases,  as  oWmT/bde 

particularly  in  those  in  which  the  patent  was  of  several  evidence  of 

years  standing,  his  Lordship  made   the  following  re-  When  the 

marks :  —  ^^  S™?^ 

an  injunction, 
the  order 

The  Lord  Chancelix)r.  ought  not 

merely  to 

Before  I  advert  to  the  particular  provisions  of  the  ^^^^  that  an 

'^  '  .  action  shall 

specification,  I  wish  to  make  an  observation  in  reference  forthwith  be 
to  what  I  have  been  informed  of  from  the  bar,  but  of  u[^e?t*^,'^j{^ 
which  I  was  not  aware  before,  namely,  that  an  impres-  parties  to 
sion  exists  that  I  have  expressed  some  opinion  adverse  o^^eiay  ^ 
to  the  principles   and   doctrines  laid   down   by  Lord  to  give  such 
Loughborough^  Lord  Eldon,  and  every  succeeding  Chan-  its  own,  in  the 

cellor,  including  myself,  who  have  exercised  jurisdiction  ^"^  instance, 
.     ,  iri.  T.  **  ^'"  insure 

in  these  matters;  and  for  that  purpose  I  was  anxious  to  the  speedy 

find  tr^alofthe 
•  action. 

Ad  injunction  granted  pending  an-  action  to  be  brought  by  the  Plaintiff,  for  the 
ipeedy  trial  of  wmch  special  directions  were  given,  was  dissolved  on  the  ground  of 
tae  Auntiff  not  having  duly  complied  with  those  directions. 
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find  out  what  cases  there  were  on  which  that  impres- 
sion was  founded.  None  were  cited  on  either  side  to 
justify  such  an  impressioUi  but  I  have  looked  into  a 
book  that  seeois  very  accurately  to  collect  the  cases, 
I  mean  Mr.  Hindmarsh^s  work  on  Patents,  and  there  I 
find  alt  the  cases  on  the  subject  arranged  in  regular 
order,  the  \.v(o  last  of  which  were  decided  by  myself  — 
CoUard  v.  Allison^  reported  also  in  4  MylneSf  Craig,  and 
Netlson  v.  Thompson — in  both  of  which,  the  doctrine  of 
former  Judges  is  distinctly  recognised.  I  have  no  recol- 
lection of  having  ever  used  ah  expression  calculated  to 
raise  the  impression  which  I  am  told  at  the  bar  exists, 
and  I  am  anxious  to  state  that  if  I  have,  it  was  quite 
inadvertently,  and  that  no  intention  ever  existed,  or  now 
exists  in  my  mind,  to  do  that  which  I  am  told  it  is  sup- 
posed I  had  done.  I  have  no  reason  to  question  the 
soundness  of  that  doctrine,  and  if  I  had,  I  am  not  so 
rash  as  to  take  on  myself  to  overturn  a  system  that  lias 
existed  for  a  century,  and  which  has  been  the  recog- 
nised doctrine  of  the  most  learned  Chancellors  who 
have  administered  justice  in  this  Court. 


Intending,  therefore,  to  act  on  that  principle,  and  not 
having  the  least  intention  to  alter  it,  I  will  only  state 
what  I  suppose,  if  such  an  impression  has  existed,  must 
have  given  rise  to  it.  I  have,  in  common  with  other 
judges,  of  whom  Lord  Eldon  was  one,  frequently  ex- 
pressed my  opinion,  that  in  doubtful  cases  great  care 
ought  to  be  taken  by  this  Court  not  to  grant  an  in- 
junction which  is  at  all  likely  to  prove  unfounded ;  be-^ 
cause  if  it  turns  out  to  be  unfounded,  you  are  doing  an 
irreparable  injury  to  the  party  restrained,  whereas  by 
withholding  it,  you  may  be  permitting  some  injustice, 
but  certainly  not  an  injustice  at  all  equal  to  that  which 
you  are  doing  by  improperly  granting  it.  That  rule, 
however,  is  confined  to  cases  where  there  is  a  serious 

doubt 


CASES  IN  CHANCERY.  3S5 

doubt  in  the  mind  of  the  Judge  as  to  whether  the  title        iS4f7^ 
to  the  injunction  is  made  out  or  not,  for  if  the  Court       Stevens 
sees  that  there  is  a  clear  case  for  an  injunction,  it  would  c* 

be  absurd  to  say,  go  to  law  and  prove  that  which  you 
have  already  proved  here,  before  I  grant  the  injunction. 

In  patent  cases,  however,  a  rule  steps  in  which  is 
quite  consistent  with  the  general  rule  to  which  I  have 
jost  referred,  and,  indeed,  is  only  an  instance  of  the  ex- 
ception which  a  correct  statement  of  that  rule  must 
always  include,  viz.  that  long  and  uninterrupted  pos- 
session shall  be  considered  such  pritnd  Jacie  evidence  of 
title  as  to  justify  the  Court  in  protecting  the  patent  right 
by  an  injunction  until  its  invalidity,  if  it  be  invalid,  shall 
have  been  established  by  an  action  at  law. 


Having,  in  conformity  with  these  observations,  ex- 
pressed his  concurrence  in  the  Vice-Chancellor's  order 
as  regarded  the  injunction,  his  Lordship  asked,  whether 
the  order  contained  any  directions  with  a  view  to  the 
speedy  trial  of  the  action. 

Mt  Stuarty  for  the  Plaintifl^  said,  that  his  Honour's 
usual  practice  was,  merely  to  direct  the  action  to  be 
forthwith  brought,  with  liberty  to  apply ;  and,  if  the 
Plaintiff  did  not  proceed  with  proper  expedition,  to 
dissolve  the  injunction. 

7%e  Lord  Chancellor. 

The  Defendant  ought  not  to  be  left  to  take  his  chance 
of  the  opinion  the  Court  may  form  on  the  question, 
what  is  proper  expedition  ;  it  is  much  better  for  the  Court 
to  give  special  directions  of  its  own  in  the  first  instance. 
I  propose,  therefore,  to  confirm  the  Vice-Chancellor's 
order,  so  far  as  it  continues  the  injunction  pending  the 

action, 
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action,  and  directs  the  action,  but  to  add,  that  the 
trial  shall  be  at  the  Sittings  after  this  Term,  and 
whatever  is  required  by  either  side.  For  the  purpose  of 
giving  effect  to  that,  I  will  order. 


In  the  discussion  of  the  minutes  of  the  order,  on  a 
subsequent  day, 

Mr.  Betkelly  for  the  Plaintiff,  asked,  amongst  other 
things,  that  the  Defendant  might  deliver  the  particulars 
of  his  objections,  together  with  his  pleas ;  and  also  sug- 
gested, that  the  Defendant  should  either  not  raise  the 
question  of  want  of  novelty,  or  deliver  to  the  Plaintiff 
all  the  patents,  documents,  &c.,  on  which  he  relied,  in 
support  of  such  objection. 

The  Lord  Chancellor. 

The  application  for  that  ought  to  be  made  to  a  Judge 
at  chambers.  I  do  not  mean  to  change  the  rules  of 
pleading  in  Courts  of  law,  or  to  interfere  on  any  point 
which  goes  to  the  merits  of  the  trial.  My  only  object 
is,  to  put  the  parties  upon  such  terms  respectively,  as 
may  ensure  the  speedy  trial  of  the  question  between 
them. 


July  29.  ^r.  fVebstery  for  the  Defendant,  now  moved  to  dissolre 

the  injunction,  on  the  ground  of  the  Plaintiff's  delay 
in  bringing  the  action  to  trial.  Stating,  that  the  cause 
was  in  the  paper  for  trial  during  the  sittings  in  February^ 
but  that  the  Plaintiff  then  got  it  postponed  on  account 
of  the  absence  of  his  leading  Counsel.  And  that  on  its 
coming  on  lately  a  second  time,  he  had  again  refused  to 
go  to  trial  in  consequence  of  there  not  being  a  sufficient 

number 
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number  of  special  jurymen  present,  and  the  refusal  of 
the  Plaintiff  to  pray  a  tales. 

Mr.  Follettj  contra. 
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The  Lord  Chancellor. 

The  injunction  was  granted  in  January :  we  are  now 
at  the  end  of  Jtdj/^  and  the  action  has  not  been  tried. 
So  far  as  the  action  was  concerned,  the  Plaintiff  had  a 
perfect  right,  if  he  thought  that  his  interests  would  be 
prejudiced  by  trying  it  either  in  the  absence  of  his 
Counsel  or  with  a  deficient  number  of  special  jurymen, 
to  avail  himself  of  any  means  which  the  rules  of  a 
G)urt  of  Law  afford  for  postponing  the  trial.  But  it  is 
a  different  question,  whether  he  is  to  exercise  that  dis- 
cretion  to  the  prejudiee  of  the  Defendant,  and  whether 
an  injunction,  which  was  granted  on  the  understanding 
that  the  action  should  be  speedily  tried,  is  to  be  con- 
tinued, because  the  Plaintiff  has  not  found  it  convenient 
to  go  to  trial  when  he  might  have  done.  It  is  quite 
clear,  that,  after  the  delay  that  has  taken  place,  the  in- 
junction must  be  dissolved;  but  the  Defendants  must 
undertake  to  keep  an  account 
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Premises  were  ri^HE  Plaintiffs  were  trustees,  for  sale,  of,  amongst 
residue  of  a  other  property,  certain  leasehold  premises,  which 

both  ^artTes  a^  ^^^  ^^'^  under  a  demise  executed  in  1755,  for  a  term 
the  time  sup-  of  three  lives  and  twenly-one  years ;  and,  in  March 
eiffFu  years  1836,  they  put  the  leaseholds  up  to  auction  under  par- 
only  were  ticulars  of  sale,  in  which  they  were  advertised  to  be  sold 
unexpired,  ,  -  •  .  t  #•  r 
and  the    •  for   the   remamder  of  a  term  ot   twenty-one  years, 

price  was  fixed  ^hich  commenced  on  or  about  the  3d  of  December  \%^^^^ 

expressly  on 

that  suppoHi-     the  Plaintiffs  being  then  under  the  impression  that  the 

tion.    It  after-  j^^^   survivor   of  the  lives  had  died  about  that  time, 

wards  ap- 
peared that       although  the  last  life  did  not  in  fact  drop  until  March 

iTrem^flc"  ^^^^-  ^^^  property  not  having  been  sold  at  the 
unexpired  at  auction,  they  agreed  a  few  days  afterwards  to  sell  it 
the  sale."  But  ""der  the  same  description  to  one  Whittaker  for  300/. ; 
a  bill  by  the  and  by  an  indenture,  dated  the  22d  of  March  1835, 
make  the  piir-  aft^i*  reciting  the  indenture  of  demise,  and  *Uhat  the  last 
chaser  a  survivor  of  the  lives  died  on  the  3d  of  December  1823, 

trustee  of  the 

term  for  the      when  the  term  of  twenty-one  years  commenced ;  and  that 

li^lT^Siil"  ^^^  Plaintiffs  had  agreed  with  Wiittaker  for  the  sale 
was  dismissed,  thereof  to  him  for  300/.  for  the  residue  then  unexpired 

of  the  lease ; "  it  was  witnessed  that,  in  consideration  of 
the  said  sum  of  300/.,  the  Plaintiffs,  in  exercise  of  the 
said  power,  &c.,  assigned  the  premises  to  Whittaker^ 
'*to  hold  the  same  for  all  the  residue  then  to  come  and 
unexpired  of  the  said  term  of  twenty-one  years  granted 
by  the  said  lease,  and  which  term  commenced  on  or 
about  the  3d  of  December  1823." 


The  purchase-money  was  duly  paid,  and  Whittaker 
took  possession  of  the  premises,  and  remained  in  such 
possession  till  his  death  in  1842,  when  they  passed  to 

the 


WniTTAKBIU 


CASES  IN  CHANCERY.  339 

the  Defendants,  his  executors.  In  1845  the  PlaintiflPs 
filed  this  bill,  alleging  that  they  had  lately  discovered 

their  mistake  as  to  the  time  when  the  last  life  dropped, r. 

and  praying  that,  under  the  circumstances,  it  might  be 
declared  that  IVhittaker  was  in  equity  only  entitled  to 
the  premises  for  the  residue  of  a  term  of  twenty-one 
years,  computed  Trom  the  3d  of  December  1823,  and 
that  the  Defendants  might  be  decreed  to  re*assign 
them,  and  to  account  for  the  rents  as  from  the  3d  of 
December  1844. 

The  Defendants,  by  their  answer,  admitted  that  the 
last  surviving  life  did  not  in  fact  drop  until  March 
1835;  but  they  stated  their  belief  that  WtittaJker  had 
attached  very  little  importance  to  the  precise  length  of 
time  the  lease  had  to  run,  having  bought,  as  they  be- 
lieved, with  a  view  to  obtain  a  renewal,  which,  though 
Dot  a  matter  of  right,  would,  in  all  probability,  be  ob- 
tained. It  was,  however,  proved,  on  the  part  of  the 
Plaintiffs,  by  the  agent  who  had  negotiated  the  sale  to 
Wkittaker^  that,  in  the  discussion  of  the  terms,  the  latter 
inquired  particularly  how  much  of  the  lease  remained 
unexpired,  and  that,  in  the  written  proposal  signed  by 
Whittaker  to  be  submitted  to  the  Plaintiffs,  these  words, 
''there  being  eight  years  from  December  next,"  were 
inserted  at  the  express  request  of  WhittakerhimsAt.  It 
was  also  in  evidence  that  the  fair  price  of  the  property 
on  that  supposition  would  have  been  about  294/. ;  but, 
for  the  longer  period,  495/.  at  least. 

Vice->Chancellor  Knight  Bruce  having,  at  the  hearing, 
dismissed  the  bill  with  costs,  the  Plaintifis  appealed. 

Mr.  Anderdon  and  Mr.  HaUy  for  the  appeal,  con- 
tended that,  upon  the  principle  on  which  money  paid 
by  one  party  to  another  under  a  mutual  misapprehen-* 

Z  2  sion 


3^0 


CASES  IN  CHANCERY. 


184-7. 
Ok  ILL 

V, 
WHITTAKER. 


sion  or  ignorance  of  facts,  Kelly  v.  Solari  (a\  Bell  v. 
Gardiner  (J),  the  Court  would  relieve  the  Plaintiffs  in 
this  case,  as  had  been  done  in  Bingham  v.  Bingham  (c), 
Calverleyv.  Williams  (rf),  Stapyllan  v.  Scott  {e\  Willan  v. 
WiUan{g\  Grieveson  v.Kirsop  (A),  Tyler  \.  Beversham.{i) 

The  Lord  Chancellor,  without  hearing  the  other 
side,  said  —  It  is  impossible  on  this  bill  to  give  any  re- 
lief. It  goes  far  beyond  any  of  the  cases  that  have 
been  cited.  The  Plaintiffs  do  not  ask  to  rescind  the 
transaction  altogether :  nor  could  they ;  for,  after  ten 
years'  occupation  and  expectation  of  the  benefit  of  re- 
newal, it  would  be  impossible  to  restore  the  purchaser 
to  his  original  situation.  What  they  say  is,  that  the 
contract  was  improperly  executed  by  the  assignment, 
and  they  ask  that  what  remains  of  the  term  after  the 
expiration  of  the  eight  years  may  be  reassigned.  But 
what  is  that,  but  to  call  upon  this  Court  to  decree  spe- 
cific performance  of  a  contract  with  a  variation  ?  For 
the  thing  that  both  the  vendor  agreed  to  sell  and  the 
purchaser  to  buy,  was  the  residue  of  the  term,  and  not 
a  portion  of  the  residue. 


Suppose  a  party  proposed  to  sell  a  farm,  describing 
it  as  **all  my  farm  of  200  acres,"  and  the  price  was 
fixed  on  that  supposition,  but  it  afterwards  turned  out 
to  be  250  acres,  could  he  afterwards  come  and  ask  for 
a  reconveyance  of  the  farm,  or  payment  of  the  differ- 
ence? Clearly  not;  the  only  equity  being  that  the 
thing  turns  out  more  valuable  than  either  of  the  parties 
supposed.  And  whether  the  additional  value  consists 
in  a  longer  term  or  a  larger  acreage  is  immaterial. 

Some 

(a)  9  Mees.  ^  W.  54.  (e)  13  Fei.  425. 

lb)  4  Man.  *  Gr.  11.  (g)  16  Ves.  72. 

(c)  1  Vc8.  126.  (h)  5  Beav,  283. 

((/)   1  Fes.  210.  (i)  Ca.  t.  Fmck,  80. 
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Some  of  the  cases   cited  were  cases  in  which  the        1847. 
parcels  in  the  deed  embraced  more  than  the  parties  in*-      ^^^^^"^^ 
tended  to  deal  with.     But  the  misfortune  of  this  case  is  v. 

that  here  the  Plaintiffs  did  intend  to  sell  all  the  remain-  Whittaker. 
ing  interest  in  the  lease,  but  by  their  own  mistake  they 
misdescribed  what  that  interest  was.  I  cannot  dis- 
tinguish such  a  case  from  that  of  a  bill  to  compel  spe- 
cific performance  with  a  variation;  for  the  object  of 
tbe  bill  is  to  introduce  a  new  term :  either  to  make  the 
purchaser  pay  more,  or  to  make  him  a  trustee  of  the 
I'est  of  the  term.     That  cannot  be  done. 

The  appeal  must  be  dismissed  with  costs. 


DUNSTAN  V.  PATTERSON- 
DUNSTAN  V.  PATTERSON. 


July  26. 


nnHESE  suits  were  instituted  by  two  sisters  for  the  A  bill  filed  for 
redemption  of  two  mortgages  for  500/.  each,  but  a  mortgage, 


upon  which,  they  alleged,  that  a  small  part  of  that  sum  ^P^  *"  mjunc- 

1?       J  1     1      T^  r      1  1       tion  to  restrain 

only  had  been  actually  advanced,  the  Defendant,  who  a  sale  under  a 

was  a  solicitor,  having  undertaken  to  apply  the  balances  ?^^^^  alleged 

in  payment  of  certain  other  debts  due  from  the  Plaintiffs  fraudulently 

respectively ;  which  he  had  not  done.    The  bills  charged  ^^^  ^^^^ 

the  Defendant  with  various  other  acts  of  oppression  and  tained  various 

imposition  in  connection  with  the  mortgages,  alleging,  pression  and 

amongst  m«5^nd"ct 
°      against  the 

Defendant,  on  the  ground  of  which  it  prayed  that  he  might  pay  the  costs  of  the  suit. 

Oq  a  motion  for  an  ii\junction  supported  by  affidavits  of  those  charges,  the 

Defendant  submitted  to  an  immediate  account,  the  Plaintiff*  undertaking  to  pay 

what  should  be  found  due,  and  further  directions  and  costs  were  reserved.     Held, 

on  a  subsequent  hearing  of  the  cause  for  further  directions,  that  the  affidavits 

filed  01)  the  former  occasion  could  not  be  read,  the  first  order  having  shut  out  all 

the  merits  except  the  account.     And  an  order  giving  the  Plaintiff'  the  costs  of  the 

>uit  on  the  ground  of  those  affidavits,  was  on  appeal  dismissed,  and  the  Defendant 

was  allowed  his  costs  according  to  the  ordinary  rule. 

Z  3 
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amongst  other  things,  that  he  had  fraudulently  inserted 
in  the  deeds  a  power  of  sale,  in  default  of  payment  within 
six  months,  of  which  power  he  was  about  to  avail  him- 
self, and  they  prayed  an  injunction  to  restrain  him  from 
so  doing. 


Shortly  after  the  bills  were  filed,  the  Plaintiffs  moved, 
upon  affidavits,  before  Vice-Chancellor  Knight  Bruce, 
for  injunctions ;  but,  on  the  hearing  of  the  motions,  an 
order  was  made,  whereby 'Uhe  Defendant  consenting,  and 
the  Plaintiffs  undertaking  to  pay  what  should  be  found 
due,**  it  was  referred  to  the  Master  to  take  an  account 
of  what  was  due  to  the  Defendant  upon  the  mortgages, 
and  also  to  tax  certain  bills  of  costs,  which  the  De- 
fendant claimed  against  the  Plaintiffs ;  and  further  di- 
rections and  the  costs  of  the  suits  were  reserved  till  the 
Master  should  have  made  his  report. 

The  Master,  by  his  report,  found  that  15521  only  was 
due  for  principal  and  interest  on  one  of  the  mortgages, 
and  245/.  on  the  other;  and  he  taxed  off  rather  less 
than  one-sixth  of  the  bills  of  costs. 


Upon  the  hearing  of  the  causes  for  further  directions, 
an  order  was  made,  by  which,  after  reciting  the  report, 
and  the  affidavits  filed  on  the  former  occasion,  it  was 
ordered  that  the  Plaintiffs  should  respectively  pay  to  the 
Defendant  within  a  week  what  had  been  found  due 
from  them  upon  their  respective  mortgages;  and  that 
thereupon  the  Defendant  should  transfer,  reconvey  or 
reassign  the  mortgage  debts  (a)  and  premises,  free  from 

all 


(a)  In  the  course  of  the  ar- 
gument, the  Lord  Chancellor 
asked  whether  this  part  of  the 
order  was  objected  to  below,  and 
it  was  stated  that  it  was ;  the  fact 
being,  though  it  was  not  dis- 


tinctly so  stated,  that  the  objec« 
tion  was  taken  only  before  the 
Registrar  on  the  drawing  up  of 
the  order,  the  point  not  having 
been  discussed  in  Court. 
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all  incumbrances,  &c.,  and  deliver  up  all  deeds  &c.  to 
Ae  Plaintiffs  respectively,  or  to  whom  they  should  ap- 
point. And  it  was  referred  to  the  Taxing  Master  to 
^x  the  Plaintiffs  their  costs  of  the  suits,  and  it  was 
ordered  that  such  costs,  when  taxed,  should  be  set  off 
against  the  amount  of  the  Defendant's  bills  of  costs  which 
had  been  taxed  under  the  former  order,  the  balance,  if 
in  favour  of  the  Plaintiffs,  to  be  paid  to  them  by  the 
Defendant,  and  vice  versa* 
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The  Defendant  appealed  from  so  much  of  that  order 
8s  related  to  the  transfer  of  the  mortgage  debts,  and  the 
costs  of  the  suit. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Bethell  and  Mr.  Hardy  appeared  for  the  Ap- 
pellant. 

Mr.  K.  Parker  and  Mr.  Matins^  for  the  Respondents, 
proposed  to  read  the  affidavits  on  the  question  of  costs, 
but 

ne  LoKD  Chancellor  said,  he  could  not  attend  to 
them.  On  a  motion  for  an  injunction  the  parties  had 
consented  to  an  immediate  decree.  He  could  only  refer 
to  what,  by  that  consent,  they  had  agreed  should  be  done. 
If  the  Plaintiffs  had  intended  to  have  the  costs  disposed 
of  with  reference  to  circumstances  disclosed  by  the  affi- 
davits, they  had  mistaken  their  course :  they  ought  to 
have  made  those  circumstances  part  of  the  reference  to 
the  Master. 


They  then  adverted  to  the  circumstance  of  there  being 
receipts  indorsed  on  both  the  deeds  for  500/.  as  evidence, 
pro  tantOy  of  the  imposition  which  the  Plaintiffs  com- 
plained had  been  practised  upon  them. 

Z  4  The 
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DuNSTAN  The  rights  of  mortgagor  and  mortgagee  depend,  first, 

Patterson  **P^°  ^^^  contract  between  the  parties ;  and,  secondly, 
on  the  practice  of  this  Court  respecting  those  contracts. 
And,  considering  that  a  very  large  part  of  the  real  pro- 
perty of  this  country  is  subject  to  mortgages,  those 
rules  are  of  paramount  importance,  and  ought  to  be 
strictly  adhered  to. 

The  first  question  is,  how  far  these  parties  have  by 
their  contract  departed  from  the  rule  and  practice  of 
this  Court,  which  must  be  observed,  unless  they  have,  by 
their  contract,  interposed  some  other  rule  between  them- 
selves. According  to  that  practice,  a  mortgagor  is 
bound  to  pay  principal,  interest,  and  costs,  —  that  is,  of 
course,  costs  properly  incurred;  but,  without  some  spe- 
cial case,  a  mortgagee  is  as  mucli  entitled  to  his  costs  as 
to  his  principal  and  interest 

Here  are  bills  filed  by  two  ladies,  as  owners  of  the 
property  in  mortgage.  What  the  bills  state,  I  do  not 
inquire  into,  that  being  quite  immaterial ;  for  if  they 
made  any  case  against  the  Defendant  for  relief  different 
from  the  ordinary  relief  between  mortgagor  and  mort- 
gagee, they  have  departed  from  it  by  the  decree  to 
which  they  consented  upon  the  motion  for  an  injunction. 
That  decree  merely  directed  that  an  account  should  be 
taken  of  what  was  due  on  the  mortgages,  and  in  respect 
of  certain  bills  of  costs  not  included  in  them,  reserving 
further  directions  and  costs.  In  that  respect,  as  well 
as  in  several  others,  the  decree  difiers  from  the  ordinary 
decree  in  redemption  suits,  which  directs  payment  of 
what  the  Master  should  find  due  for  principal,  interest, 
and  costs,  and,  in  default  of  payment,  that  the  PlaintifT 
should   be  foreclosed.     In  this  case,   these   directions 

were 
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were  reserved  for  a  further  order;  but  the  question  is, 
why  a  different  mode  of  administering  justice  is  to  pre- 
vail, because  there  have  been  two  decrees  instead  of 
The  Defendant  only  asks  to  be  put  in  the  same 


one. 


situation  as  he  would  have  been  in  if  the  suits  had  taken 
the  ordinary  course,  except  so  far  as  he  has,  by  the  de« 
cree,  departed  from  that  course.  Now  I  have  asked  in 
vain  for  any  authority  to  shew  that  a  mortgagor  has 
a  right  to  require  the  mortgagee  to  assign  the  mort- 
gage debt  -when  he  is  paid  off.  That  is  a  departure 
rrom  the  contract  beyond  all  doubt,  and  not  justified 
by  the  law  and  practice  of  the  Court.  I  think,  there- 
fore, that  in  imposing  that  term  upon  the  Defendant, 
the  decree  is  erroneous. 


V. 

Patterson 


Then,  as  to  the  costs,  what  is  the  case  made  against 
the  mortgagee  to  deprive  him  of  his  costs  ?  The  only  cir- 
cumstance is,  that  the  deeds  are  endorsed  with  receipts 
for  500/.,  though  it  appears  that  much  smaller  sums 
were  actually  advanced :  and  on  that  I  am  asked  to 
decide  that  the  mortgagee  has  forfeited  what  he  is,  in- 
dependently of  a  special  case,  entitled  to.  Possibly  the 
Plaintiffs  may  have  had  such  a  case,  and  if  they  had,  I 
lament  that  they  have  mistaken  their  course.  But 
great  danger  would  arise  from  departing,  upon  any 
speculation  of  hardship  to  these  Plaintiffs,  from  a  rule 
which  is  perfectly  established,  and  which,  considering 
the  interests  involved,  is  most  important  to  be  ad- 
hered to.  I  think,  .therefore,  the  mortgagee  must  have 
his  costs. 


Mr.  Bcthell  then  suggested  that  the  decree  should  be 
altered  by  striking  out  the  direction  for  transfer  of  the 
debts,  and  by  appointing  a  day  for  payment  of  what 
was  due  for  principal  and  interest,  and  directing  that, 

in 
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in  default  of  payment,  the  Plaintiffs   should  be  fore- 
closed. 

The  Lord  Chancellor. 

I  am  not  sure  of  that.  Here  you  proceed  en  an 
undertaking.  You  must,  therefore,  not  ^vail  yourself 
of  your  right  of  foreclosure. 


Aug»  4. 


INNES  V.  MITCHELL. 


^•?     f  S(S/'  T^HIS  case  is  reported,  on  the  hearing  before  Lord 


± 


Lyndhurst  C,  in  the  first  volume  of  these   Re* 


It  now  came  on  to  be  reheard  before  Lord  Cottenham 


to  the  testa- 
tor's three         r^^^^^  f^\ 
daughters,  and  P^"^^'  (^) 
the  survivors 
and  survivor, 
with  a  gift 
over  to  the       on  the  petition  of  the  parties  interested  under  the  wilt 

of  the  sum  set  ^^  ^^8.  Miichell,  who  complained  that,  by  Lord  Lynd- 

apart  to  hursfs  order,  no  part  of  the  fund  in  question  was  appor-> 

answer  the  an-    .        ,         ,  .  ^   ,  .  ,.  ,     ' 

nuity.    Afler    tioned  to  them  in  respect  of  the  annuity  to  which  Mrs. 

the  d»th  of  Mitchell  was  entitled  from  the  death  of  Mr.  Stewart  in 
one  of  the 

daughters  the    18S7  to  her  own  death  in  1845. 
fund  set  apart 
was  lost  by  the 

misconduct  of       Mr.  Js.  Parker  and  Mr.  Miller  for  the  Appellants, 
the  trustee, 
and  the  an- 
nuity remain-        Mr.  Stuart  and  Mr.  Follett  for  the  Respondents, 
ed  unpaid  for 
the  rest  of  the 
lives  of  the 
other  two : 

but  after  their  deaths  a  sum  of  money  forming  part  of  the  residue,  but  of  less 
amount  than  the  original  fund,  becoming  available :  Held  (reversing  the  original  de- 
cision) that,  as  the  last  survivor  had  had  no  opportunity  of  receiving  the  capital 
during  her  life,  the  annuity  was  to  be  considered  as  continuing  for  her  benefit, 
after  ner  sister's  death  until  her  own,  and,  therefore,  that  she  was  entitled  to  an 
apportionment,  in  respect  of  the  arrears  of  such  annuity  during  that  interval,  as  well 
as  in  respect  of  the  principal  fund. 


The 


(a)  1  PhiU.  710. 
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The  Lord  Chancellor. 

I  have   not  been  informed  on  what  ground  Lord         Innbs 
I^/ndhirsi  proceeded  in  this  part  of  his  order ;  but  I     Mitchell. 
<^not  reconcile  it  upon  any  principle  with  the  rest : 
for  while  the  order  gives  Mrs.  Mitchell  the  benefit  of  a 
moiety  oF  the  annuity  so  long  as  she  was  entitled  only 
to  a  moiety,  yet  when  she  became  entitled  to  the  whole, 
it  gives  her  nothing.     If  the  capital  had  been  actually 
receivable  by  her  on  her  sister's  death,  that  would  have 
been  right :  because,  having  the  power  of  receiving  the 
capital,  she  would  have  had  no  claim  to  any  apportion- 
ment in  respect  to  the  income  which  it  produced  after 
tbat  time.     But  there  was,  in  fact,  no  fund  then  forth- 
coming :  the  fund  now  in  question  did  not  fall  in  till  the 
year  of  her  death.     Her  annuity  must  be  considered  as 
continuing  until  it  was  put  an  end  to  by  the  principal 
money  falling  in.     I  think  she  must  be  considered  to 
have  been  entitled  to  her  annuity  until  that  time,  be- 
cause, till  then,  nothing  had  happened  to  put  an  end  to 
it,  or  to  enable  her  to  put  an  end  to  it  by  receiving  the 
priDcipaL    The  order  must  be  altered  accordingly. 
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The  costs  of 
proceedings 
under  the 
1  W.  4.  r.  GO. 
X.  3.  for  the 
purpose  of 
obtaining  a 
reconveyance 
of  a  mortgaged 
estate  from  a 
lunatic  mort- 
gagee, are  to 
be  borne  by 
the  lunatic  8 
estate. 


In  re  TO  WNSEND,  a  Lunatic, 

AND 

In  the  Matter  of  the  1  W.  4.  c.  60. 
^T^HE  lunatic  being  mortgagee  of  an  estate, 

Mr.  Crawford  appeared  in  support  of  a  petition  by 
the  mortgagor,  stating  that  he  was  ready  to  pay  off 
mortgage  debt,  and  praying  that  a  person  might  be 
appointed  to  receive  the  money,  and  to  reconvey  the 
estate,  in  the  place  of  the  lunatic. 

The  only  question  was,  whether  the  costs  of  the 
petition  and  of  the  proceedings  consequent  thereon  should 
be  paid  by  the  mortgagor,  or  out  of  the  lunatic's  estate. 


Mr.  Crawford  cited  Ex  parte  Richards  (a),  in  which 
Lord  Eldon  held  that  such  costs  were  payable  by  the 
lunatic's  estate,  and  Ex  parte  Baker  {b)  and  Ex  parte 
Clay  (c),  two  subsequent  cases  in  which  that  rule  had 
been  acted  upon  or  recognized. 

Mr.  BacoHf  cotUrh,  referred  to  Ex  parte  Marraao  (rf), 
in  which  his  Lordship  hud  expressed  his  disapprobation 
of  that  rule. 

The  Lord  Chancellor. 

The  reasoning  in  Ex  parte  Richards  is  not  very 
satisfactory :  but  I  see  it  has  been  twice  acted  on  ;  and 
that  is  enough  to  establish  the  practice.  The  extra 
costs,  therefore,  occasioned  by  the  lunacy  of  the  mort- 
gagee, must  be  paid  out  of  his  estate. 


(a)  \J,iW. 264. 

(b)  She/ford  on  Lunacy,  p,38l. 


(c)  Ibid.  p.  393. 
\d)  CV.  4-  PfulL  142. 
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BOUVERIE  V.  BOUVERIE.  Juij/^s. 

HE  qoestion  in  this  appeal  arose  upon  the  following  In  coDstruing 
1  •        A    ..  «     V       'ii  limitations  to 

clause  m  a  testator  s  will.  ^       ^^  ^^ 

life,  and  afler- 
Wards  to  his 

"  I  give  to  my  daughter  Katherine  Bouveriey  the  in-  children,  with 
terest  of  all  I  have  in  the  stocks  for  her  sole  use ;  and  f  provision  re- 

I         1      t     T      •         t              I           1          •  .1  t                  1  lating  to  survi- 
at  her  death  1  give  the  stock  to  her  children,  to  be  vorship  annex- 
equally  divided  JDetween  them,  toirether  with  the  interest  ^*  whether 
'^  ,                           .              .                                            .  occumng  in 
to  be  laid  out  for  their  use,  in  case  their  mother  dies  wills  or  settl&- 

befcfre  they  arrive  at  the  age  of  twenty-one :  in  case  one  JJ^g^^p  ^jg. 
dies,  then  the  others  are  to  have  share  and  share  alike ;  termining  both 

the  class  who 

the  survivor  to  have  the  whole :   should  they  all  die  ^^  ^^  ^^ 

before   the  ace   of  twenty-one,    I  then   ffive   the  said  ^^  ^^^  con- 

,  tingency  to 

stock  to  my  five  nieces  and  my  nephew,  equally  to  be  winch  the  sur- 

divided  between  them."     In  a  subsequent  part  of  the  v'^orship 

^  ^  refers  is  to 

will,  the  testator  appointed  his  said  daughter  Katherine  lean  to  that 
Bauverie  his  residuary  legatee.  wUcTwUi"' 

include  as 
Several  of  the  children  of  Mrs.  Bouverie  having  died  of"3ie  gii^as 

during  her  lifetime  above   the  age  of  twenty-one,  the  possible,  con- 
.  I         1      1        I      t         1  1  Kistently  with 

question  arose  at  her  death,  whether  the  personal  repre-  the  declared 

sentatives  of  those  children  were  entitled  to  shares  in  F"''Pose  of  the 

author  of  the 
the  stock  bequeathed  by  the  above  mentioned  clause,  or  instrument. 

whether  the  gift  was  confined  to  those  children  who 

both  attained  twenty-one  and  survived  their  mother. 

The  Vice- Chancellor  of  England  decided,  that  the 
children  who  died  in  their  mother's  lifetime  were  ex- 
cluded ;  on  the  ground  (as  was  now  stated)  that  the 
only  express  reference  to  the  age  of  twenty-one,  in 
connection  with  the  disposition  of  the  capital,  occurred 
in  the  ultimate  gift  over,  from  which  it  was  to  be  in- 
ferred 
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ferred  that  the  words  '^  in  case  one  dies,"  in  the  prior 
clause,  referred  to  some  other  period,  which  could  only 
be  the  death  of  the  mother. 

Mr.  fFoo^f  Mr.  Schomberg^  and  Mr.  Cairns^  for  the 
Appellants,  relied  on  Haws  v.  Haws  (a),  Mendes  v. 
Mendes  (i).  Lord  Salisbury  v.  Lambe  (c),  Crazier  v. 
Fisher,  {d) 

Mr.  Bethell  and  Mr.  Spurrier^  contra,  cited  Cripps  v. 
Wolcott  {e)y  in  which,  upon  a  bequest  to  A.  for  life,  and 
after  his  death  to  his  children  B.,  C,  and  Z)*,  and  the 
survivors  or  survivor  of  them,  as  tenants  in  common, 
Sir  John  Leach  held,  that  the  period  to  which  the  sur- 
vivorship referred,  was  the  death  of  the  tenant  for  life : 
and  they  contended,  that  a  gifl  to  several  and  the  sur- 
vivors or  survivor  as  tenants  in  common,  was  the  same 
thing  as  a  gift  to  several,  with  a  direction  that,  *^  in  case 
one  die,  then  the  others  were  to  have  share  and  share 
alike." 

The  Lord  Chancellor.    -  ' 

In  Cripps  v.  Wolcott  the  question  was,  as  to  the  effect 
of  the  words,  *^  and  the  survivors/'  in  determining  the 
class  who  were  to  take ;  whereas  here  the  question  is, 
as  to  the  effect  of  the  words  referring  to  survivorship  in 
divesting  an  interest,  which  is  clearly  vested  by  the 
preceding  clause. 


Mr.  Wood  in  reply* 


(a)  3  AUc.  524. 
(h)  Ibid.  619. 
{c)  1  Ed.  465. 


TTie 

(d)  4  Rusi.  398.  • 

(e)  4  Madd,  1 K,  but  see  Betk 
V.  Sla<^^  1  Keen,  238* 
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In  the  matter  brought  before  me  Upon  the  con-  Boutbrib 
struction  of  this  will,  two  questions  were  involved,  both 
depending  on  the  same  principle.  The  first,  as  to  the 
rule  apph'cable  to  the  ascertainment  of  the  class  of 
persons  to  take  under  a  gift  to  children  after  the  de- 
termination of  a  previous  life  estate.  The  second,  as  to 
the  rule  applicable  to  the  construction  of  provisions  for 
survivorship  annexed  to  such  gifts.  In  both,  the  Court 
adopts  the  rule  of  including  as  many  objects  of  the  gift 
as  possible,  consistently  with  the  declared  purpose  of  the 
testator.  '*  If  the  instrument  is  equivocally  expressed 
so  as  to  leave  in  a  degree  uncertain  the  period  at  which, 
or  the  contingency  upon  which,  the  shares  are  to  vest, 
the  Court  leans  strongly  towards  the  construction  which 
gives  a  vested  interest  to  the  child,  when  that  child 
stands  in  need  of  a  provision :  usually  as  to  sons  at  the 
age  of  twenty-one ;  and  as  to  daughters,  at  that  age  or 
marriage.  That  is  the  language  in  which  the  doctrine 
is  stated  by  Sir  fV.  Grant  in  Howgrave  v.  Cartier  (a) ; 
and  there  are  many  other  cases  in  which  the  same  prin- 
ciple is  laid  down. 


Looking  then  at  this  will,  and  taking  that  rule  for 

our  guide,  what  do  we  find?     The  first  part  of  the 

clause  in  which  the  property  is  given,  is  this :  *^  I  give  to 

my  daughter  the  interest  of  all  1  have  in  the  stocks  for 

her  sole  use,  and  at  her  death  I  give  the  stock  to  her 

children,  to  be  equally  divided  between  them."     Now, 

stopping   there,  we   have   a  vested  interest  in  all  the 

children  living  at  the  testator's   death,  or  who   might 

come  into  esse  before  the  period  of  distribution ;  and  the 

words  which  immediately  follow,  —  "  together  with  the 

interest  to  be  laid  out  for  their  use  in  case  their  mother 

dies 
(fl)  3  F.  *  ^.  79. 
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dies  before  they  arrive  at  the  age  of  twenty-one,"  —  ap- 
pear to  me  to#be  introduced,  merely  to  provide  for  the 
contingency  of  some  of  those  children  being  under 
twenty-one  at  their  mother's  death,  and  therefore  not  in 
a  situation  to  receive  their  shares,  and  not  for  the  pur- 
pose of  interfering  with  the  generality  of  the  prior  gift, 
or  with  the  class  of  the  objects  to  take  under  it 


The  only  remaining  question,  therefore,  depends  upon 
the  gift  over.    ^'  In  case  one  dies,  &c."    It  was  upon  that 
clause  that  the  argument  chiefly  turned,  and  though  it 
certainly  is  an  imperfect  sentence,  I  think  its  meaning 
is  sufficiently  elucidated  by  what  immediately  precedes 
and  follows.     It  is  obviously  impossible  to  construe    it 
without  either  putting  a  forced  construction  on  the  words 
used,  or  introducing  other  words  to  explain  them.     For 
the  words,  ^^  in  case  one  dies,"  must  necessarily  refer  to 
some  particular  period,  at  which  the  death  is  to  take 
place ;  and  as  that  period  is  not  expressed,  it  must  be 
ascertained  from  the  context.     Now,  the  last  words  of 
the  preceding  sentence  are,  *^  in  case  their  mother  dies 
before  they  arrive  at  the  age  of  twenty-one ;  *'  shewing, 
therefore,  that  the  idea  of  the  minority  of  the  children 
was  present  to  the  testator's   mind,  and   rendering  it 
not  improbable,  that  when,  immediately  after,  he  refers 
to  the  contingency  of  their  dying,  he  means  dying  under 
twenty-one :    for   the   sentence   which   follows   is   not 
merely,  that  in  case  one  die,  the  others  are  to  have 
share  and  share  alike,  but  ^^  should  they  all  die  before 
the  age  of  twenty-one,  then  I  give  the  said  stock  to 
other  persons."     Is  not  the  meaning  of  that —  If  all  die 
before  twenty-one,  I  give  it  over  to  other  persons ;  but 
if  only  some  of  them  die,  leaving  a  survivor  or  survivors 
at  twenty-one,  then  I  give  it  to  the  survivors?     The 
frame  of  the  whole  sentence  seems  to  me  to  shew  that 
when  the  testator  speaks  of  children  dying,  he  means 

dying 
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dying  under  that  age,  the  attainment  of  which  he  meant 
to  be  the  period  at  which  their  interest  should  be  vested 
and  indefeasible. 

That  construction  is  rendered  still  more  probable  by 
the  circumstance  that,  according  to  the  other,  if  there 
had  been  but  one  child  who  attained  twenty-one,  and 
that  child  had  died  in  the  lifetime  of  the  mother,  there 
would  have  been  an  intestacy.  And  there  would  also 
be  the  possibility  of  children  who  attained  twenty-one^ 
and  who  were  therefore  in  a  situation  to  require  their 
portions,  being  entirely  deprived  of  those  portions  after 
they  had  once  vested,  in  order  that  the  property  might 
go  to  those  who  survived  the  mother. 

There  are  much  stronger  cases  than  this  of  the 
application  of  the  rule  of  construction  to  which  I  have 
referred.  For,  here,  there  is  immediately  preceding  the 
clause  in  question,  an  express  reference  to  the  contin- 
gency of  the  children  not  attaining  twenty-one;  whereas 
in  Lord  Salisbury  v.  Lambe^  no  age  was  mentioned,  ex- 
cept in  the  ultimate  gift  over,  and  there  was  nothing  in 
the  collocation  of  the  sentences  to  enable  the  Court  to 
say  that  the  words  importing  survivorship  referred  to 
survivorship  between  the  children  themselves ;  and  yet 
Lord  Henley  said,  the  shares  vested  in  the  children  who 
attained  twenty-one,  though  they  died  in  the  lifetime  of 
their  mother,  and  that  the  rule  of  construction  in  such 
cases  had  been  settled  over  and  over  again,  and  entirely 
to  his  satisfaction* 


S5S 
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On  the  authority  of  that  case,  which  is  only  one 
among  many  in  which  the  same  rule  has  been  adopted^ 
I  think  the  decision  of  the  Vice-Chancellor  upon  this 
will  is  erroneous,  and  that  the  decree  must  be  reversed. 


Vol.  II. 
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June  26. 30.  BLAIR  V.  BROMLEY. 

July  3. 

A.  and  B,  TN  the  year  1820,  William  Bromley ^  who  had  for  many 
rawl"^  years  previously  carried  on  business  as  an  attorney 
been  partners  and  solicitor  at  Graj/s  Inn^  took  his  brother,  the  de- 
solicitors  dis-  ''^"^^"'  Joseph  Walter  Bromley^  into  partnership  with 
solved  their  him,  the  terms  of  the  partnership  being  that  the  latter 
1834.,  and  the  should  advance  1000/.,  which  was  to  be  repaid  to  him 

business  con-    ^X  the  expiration  of  five  years,  during:  which  he  was  to 

tinned  to  be  .      *  .      . 

carried  on  by    be  paid  a  salary  as  clerk  in  lieu  of  a  share  of  profits ; 

fsu^when^he  ^"^  ^^^^  ^^^"™  *"^  ^^^^^  ^^^^  ^'"^^  ^®  should  be  inter- 
became  bank-    ested  in  one-third  of  the  profits  and  losses  of  the  con- 

WM  then  dis-  ^^^^  ^  ^  partner.  That  arrangement  was  acted  upon 
covered  that  a  in  all  respects,  and  an  account  which  William  Bromley 
which  had        ^^^  ^^^P^  ^^^  Messrs.  Rogers,  Twogood  and  Co.  bankers 

been  paid  by  a  j^  Lmidon.  and  in  which  there  was  a  considerable  ba- 

client  into  the 

joint  account     lance  standing  to   his  credit,  was  transferred  into  the 

theV^Banker'  J°'"^  names  of  the  two  brothers.^  In  the  apportionment 
in  1829,  for  the  of  the  business  between  the  partners,  the  agency  busi- 
vestment^and    "^'^  ^*®  undertaken  by  Joseph  Walter  Bromley^  while 

which  i4.  had    his  brother  reserved  to  himself  the  exclusive  roanaire- 

shortly  after-  ...  . 

wards  repre-     ment  of  the  concerns  of  those  individual  clients  whom 

sented  to  have  u^ 

been  invested 

accordingly,  and  on  which  he  had  regularly  pud  interest  on  that  footing,  had, 
instead  of  being  invested,  been  appropriated  by  him  to  his  own  use.  Upon  a  bill 
filed  by  the  client  against  B,  to  make  him  liable  for  the  money. 

Held,  1st.  that,  even  assuming  the  Defendant  to  have  been  (as  he  alleged  be  was} 
personally  ignorant,  of  the  whole  transaction,  and  to  have  derived  no  benefit  from  the 
fraud,  still  he  was  bound  by  the  representation  of  his  partner  ;  such  representation 
relating  to  a  matter  within  the  limits  of  the  partnership  business,  and  amounting 
therefore  to  a  guarantee  by  the  firm  to  the  parties  concerned,  that  they  should  be 
placed  in  the  same  situation  as  if  the  fact  represented  were  true. 

2d.  That,  although  the  Plaintiff  might  have  a  right  of  action  at  law  for  the  moner, 
he  had  also  a  concurrent  remedy,  on  the  ground  of  fraud,  in  equity. 

3.  That  in  equity  the  effect  of  the  misrepresentation,  so  far  as  r^arded  the 
Statute  of  Limitations  was  the  same  as  if  it  had  been  made  on  the  day  the  fraud 
was  discovered,  notwithstanding  the  partnership  had  been  dissolved  more  than  six 
years  before. 
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he  then  had  or  might  afterwards  procure  by  means  of 
his  personal  connection. 

Among  other  clients  of  that  description  was  one 
Thomas  Blair^  who  died  in  1828;  after  which,  the 
plaintiffs,  who  were  his  executors,  continued  in  that 
character  to  employ  the  Messrs.  Bromley  as  their  so- 
licitors in  all  matters  connected  with  the  trust,  and, 
amongst  others,  in  th)e  investment  of  moneys  belonging 
to  the  estate,  the  income  of  which  was  given  by  the 
testator  to  his  widow  for  her  life.  In  the  year  1829, 
having  been  informed  by  William  Bromley  that  he 
had  an  opportunity  of  investing  a  sum  of  4500/.  as 
mortgage  of  an  estate  of  a  Mr.  Seabrook^  the  plaintiffs, 
who  resided  at  Baih^  drew  a  cheque  for  that  amount  on 
the  executors'  account  at  the  Bank  of  England,  crossed 
with  f  he  names  of  Messrs.  Rogei^Sf  Twogood  and  Co., 
and  made  payable  to  Seabrook  or  bearer,  and  enclosed 
tlie  same  in  a  letter  to  William  Bromley,  with  instruc- 
tions to  invest  the  amount  on  the  proposed  mortgage. 
The  cheque  was  duly  presented  by  Messrs.  Rogers  and 
Co.,  and  the  amount  was  received  and  placed  by  them  to 
the  credit  of  the  account,  at  their  bank,  of  the  Messrs. 
Bromley,  The  mortgage  transaction  went  on  between 
fVilliam  Bromley  and  Mr.  Seabrook,  and  was  on  the 
point  of  being  completed,  when  it  was  broken  off*  by  the 
latter,  and  the  money  was  never  invested.  William 
Bromley,  however,  not  only  concealed  that  fact  from  the 
Plaintiffs  and  Mrs.  Blair,  but  in  several  accounts, 
which  he  rendered  to  them  from  time  to  time  at  their 
request,  of  the  investments  he  had  made  for  them,  he 
included  this  sum  of  4500/.  as  invested  on  SeabrooVs 
mortgage;  and  in  the  sums  which  he  from  time  to  time 
transmitted  to  Mrs.  Blair  as  interest  on  the  investments 
which  he  had  been  employed  to  make,  he  regularly  in- 

A  a  2  eluded 
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eluded  the  amount  of  interest  at  5  per  cent,  upon  the 
4500/.  as  if  it  had  been  actually  invested. 

In  the  year  1834  the  partnership  between  the  Messrs. 
Bromley  was  dissolved  by  mutual  consent;  the  accounts 
between  them  were  settled ;  and  the  balance  then  stand- 
ing to  the  joint  account  with  Messrs.  Rogers  and  Co*  was 
transferred  to  the  separate  account  of  WiUiam  Bromleyy 
who  continued  to  carry  on  his  business  upon  the  same 
premises,  and  to  act  as  solicitor  for  the  Plaintiffs  and  the 
Blair  family  in  the  same  manner  as  before,  except  that  in 
the  subsequent  communications  with  him  the  name  of  the 
partnership  firm  was  dropped.  Mrs.  Blair  died  in  the 
year  1841,  after  which  the  payments  of  interest  on  the 
aggregate  amount  of  the  supposed  investments  fell  into 
arrear;  and  in  1844  WiUiam  firom/^  became  bankrupt, 
the  non-investment  of  the  4500/.  was  discovered,  and  this 
bill  was  filed  against  J.  W.  Bromley  to  make  him  liable 
for  that  sum,  with  the  arrears  of  interest  at  5  per  cent. 


The  defence  set  up  by  the  answer,  and  the  truth  of 
which,  in  point  of  fact,  was  satisfactorily  established  by 
the  evidence,  was,  that  no  part  of  the  sum  in  question 
had  ever  actually  come  to  the  hands  of  the  defendant, 
and  that  he  had  never  had  any  personal  knowledge  of 
the  transaction,  or  any  personal  communication  with  the 
Defendants,  or  any  of  the  Blair  family  in  reference  to  it, 
the  whole  of  the  business  having  been  under  the  sole 
and  exclusive  management  of  William  Bromley;  for  that, 
although  some  of  the  letters  written  by  the  Plaintiffs 
in  reference  to  such  business  were  addressed  on  the 
outside  to  the  Messrs.  W.  and  J.  W.  Bromley^  they  were 
always  opened  by  William  Bromley^  or  if  by  accident 
they  were  opened  by  the  Defendant,  they  were  imme- 
diately handed,  without  reading  them,  to  William^  In 
explanation  of  the  Defendant's  ignorance  of  the    fact 

that 
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that  the  money  had  been  carried  to  the  credit  of  the 
joint  account,  the  answer  stated  (and  the  statement 
was  confirmed  by  the  evidence  of  William  Br(mley)f 
that,  although  the  balance  of  William  Bromlefffk  account 
at  the  commencement  of  the  partnership  had  been  trans- 
ferred into  the  joint  names  for  the  convenience  of  busi- 
ness, and  to  enable  the  Defendant  to  draw  upon  it  for 
such  sums  as  he  might  require  for  his  branch  of  the 
business,  yet  the  balance  of  that  account  was  at  all 
times  during  the  partnership  the  exclusive  property  of 
fftBiam  Bromley;  the  Defendant's  practice  being,  when 
be  received  any  sum  on  account  of  the  partnership,  to 
pay  into  the  nominal  joint  account  only  that  portion  of 
it  which,  in  reference  to  the  actual  state  of  accounts  be- 
tween the  partners,  might  belong  to  William  Bromley^ 
and  a  similar  practice  being  observed  by  William  Bromley 
himself;  the  consequence  of  which  was,  that  the  pass- 
book, relating  to  that  account,  was  always  kept  and  ex- 
amined by  William  Bromley  alone,  and  that  the  De-^ 
fendant  never  consulted  it,  except  occasionally  for  the 
purpose  of  ascertaining  whether  some  sum,  which  he 
had  been  advised  by  a  client  within  his  own  depart- 
ment had  been  paid  in  for  the  purpose  of  completing 
some  transaction,  had,  in  fact,  been  paid  in  or  not. 
Under  these  circumstances  the  Defendant  insisted  that 
he  was  never  under  any  liability  to  the  Plaintiffs  for  the 
demand  in  question ;  but  that  if  he  ever  was,  and  if  such 
liability  did  not  determine  with  the  partnership,  the 
remedy  for  it  was  at  law,  and  not  in  equity,  and  that,  at 
all  events,  such  remedy,  whether  at  law  or  in  equity,  was 
bound  by  lapse  of  time  and  by  the  Statutes  of  Limita- 
tions, of  which  he  expressly  claimed  the  benefit. 


1847. 


The  cause  was  heard  before  Vice  Chancellor  Wigram^ 
who  made  a  decree  in  the  terms  of  the  prayer ;  and 
from  that  decision  the  Defendant  now  appealed. 

A  a  3  Mr. 
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Mr.  Bethelly   Mr,  fVood,    and  Mr.  Prendergast,   ap- 
peared for  the  Plaintifis. 

Mr.  RomiUyy  Mr.  Bacon,  and  Mr.  Craig  for  the  De- 
fendants. 


On  the  part  of  the  Plaintiffs  it  was  contended  that 
the  receipt  of  the  money  and  the  placing  it  to  the  joint 
account,  raised  an  implied  contract  on  the  part  of  the 
firm  to  invest  it,  pursuant  to  the  instructions,  on  mort- 
gage ;  and  that  the  virtual  misrepresentation  subse- 
quently made  by  William  Bromley^  being  a  fraud  prac- 
tised by  him  in  relation  to  that  partnership  contract,  was, 
for  all  purposes  of  legal  liability,  as  much  imputable  to 
the  Defendant  as  if  he  had  been  actually  cognizant  of  and 
a  party  to  it ;  and  that,  although  the  remedy  at  law  was 
barred,  because  the  statute  in  such  cases  began  to  run 
from  the  time  when  the  breach  of  contract  was  com- 
mitted, it  was  not  so  in  this  Court,  which  had  a  con- 
current jurisdiction  on  the  ground  of  fraud,  and  where, 
the  statutory  rule  being  adopted  only  by  analogy,  time 
did  not  begin  to  run  until  the  fraud  was  discovered. 

On  the  other  hand,  it  was  contended,  first,  that, 
though  the  contract  was  originally  binding  upon  the 
Defendant  as  a  partner,  ihQ  Jraud  of  his  co-partner  was 
not;  and  a  distinction  was  attempted  to  be  drawn  be- 
tween a  fraud  by  which  the  partnership  was  enriched, 
and  one  by  which  no  one  was  a  gainer  but  the  indi- 
vidual partner  who,  unknown  to  the  rest,  committed  it. 
Secondly,  it  was  said  that  the  rule  of  this  Court,  which, 
in  its  adoption  of  the  statutory  period  of  limitation, 
allowed  it,  in  a  case  of  fraud,  to  be  reckoned  from  the 
discovery  of  the  fraud,  was  applicable  only  as  against 
the  party  morally  guilty ;  and  that  it  was  contrary  to  the 
principles  of  a  Court  of  Equity,  which  were  founded  on  a 
high  and  pure  morality,  to  take  from  an  innocent  party 

any 
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any  defence  which  the  law  allowed  him  for  protecting 
himself  against  liability  resulting  only  from  the  oper- 
ation of  law^  and  not  from  any  personal  act  of  his  own. 

To  this  it  was  replied,  that  the  rules  of  law  and 
equity  as  to  the  mutual  responsibility  of  partners  for 
each  others*  acts  and  defaults  were  the  same :  and  that 
there  was  a  fallacy  in  assuming,  as  the  foundation  of 
an  argument,  the  innocence,  in  a  legal  sense,  of  a  party, 
whom,  for  all  purposes  of  civil  liability,  law  as  well  as 
equity  treated  as  equally  guilty  with  the  actual  perpe- 
trator  of  the  fraud. 

The  Lord  Chancellor. 

In  this  case  the  payment  of  the  4500/^  into  the  funds  of 
William  Bromley  and  his  partner,  for  the  purpose  of  in- 
vestment, is  proved,  and  their  liability  admitted.  After- 
wards Mr.  Bromley^  one  of  the  partners,  representing 
that  it  had  been  invested,  paid  sums  equal  to  the  interest, 
and  made  a  charge  in  a  bill  of  costs  for  some  of  the  ex- 
penses incident  to  such  investment. 
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Whether  the  Defendant  knew  of  the  transaction  or 
not,  he  certainly  had  the  means  of  knowing  iu  But 
neither  is  necessary ;  for  the  duty  of  laying  out  the 
rnoney  was  in  the  ordinary  course  of  the  business  of 
the  firm ;  and  they  had  undertaken  it ;  and  in  that 
case  I  agree  with  what  is  laid  down  by  the  Master  of 
the  Rolls  in  Sadler  v.  Lee  {a\  that  all  the  palrtners  be- 
came liable  for  the  several  acts  of  each.  In  Sadler  v. 
l^e  the  act  consisted  of  abusing  the  power  which  the 
owner  of  the  fund  had  conferred  upon  the  several  mem- 
bers of  the  firm  by  his  power  of  attorney.     In  this  case 

the 

(a)  6  Beav.  330. 

A  a  4 
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the  act  consists  in  representing  that  the  4500/.  had  been 
invested  on  the  security ;  but  in  Bate  v.  Scales  (a),  where 
a  similar  misrepresentation  had  been  made  by  a  trustee, 
who  ought  to  have  invested  money  in  stocky  Sir  WiUiam 
Grant  *^  considered  the  case  of  a  representation  that  the 
stock  did  exist,  as  precisely  a  parallel  case  to  the  actual 
existence  of  the  fund  in  stock  upon  that  day,  which 
stock  was  sold  out?**  In  the  present  case,  the  mis- 
representation continued  until  the  fraud  was  discovered : 
the  case  therefore,  according  to  Sir  W.  Grants  is  the 
same  as  if  on  that  day  the  fund,  having  been  previously 
invested,  had  been  called  in  and  received  by  Messrs. 
Bromley^  in  which  case  there  could  not  have  been  any 
question  as  to  the  Statute  of  Limitations. 


Those  who,  having  a  duty  to  perform,  represent  to 
those  who  are  interested  in  the  performance  of  it  that 
it  has  been  performed,  make  themselves  responsible  for 
all  the  consequences  of  the  non-performance ;  Brown  v. 
Soulhouse  (&),  which  was  the  case  of  an  agent ;  Exxins  v. 
BicJcnell  (c),  where  Lord  Eldon  lays  down  the  rule  gene- 
rally. In  Baraoell  v.  Parker^  Lord  Hardwicke  applied 
the  rule  to  the  case  of  a  Scrivener  who  had  undertaken 
to  lay  out  money.  The  principle,  indeed,  is  deeply 
rooted  in  our  equitable  jurisdiction,  as  in  Middleton  v. 
Middleton  {d)i  and  Luttrell  v.  Olmius,  referred  to  by 
Lord  Eldon  in  Mestaer  v.  Gillespie,  (e) 


What,  then,  is  the  nature  of  the  liability  which  so 
arises  from  the  misrepresentation  ?  Merely  a  guarantee 
that  the  parties  whose  interest  might  be  affected  by  the 
misrepresentation  shall  be  placed  in  the  same  situation 
as  if  the  fact  represented  were  true.  The  misrepresent- 
ation 

(a)  12  Vet.  402.  (d)  I  Jac.  *  W.  96. 

(b)  3  Bro.  a  C,  107.  (e)  11  Ves.  638. 
(e)  6  Ves.  182. 
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ation  was  probably  made  for  a  frauduleot  purpose;  but 
tbe  consequence  is  a  merely  civil  liability;  and  as  one 
partner  may  certainly  bind  another  as  to  any  matter 
within  the  limits  of  their  joint  business,  so  he  may  by 
an  act  which,  though  not  constituting  a  contract  by  itselfi 
is  in  equity  considered  as  having  all  the  consequences 
of  one. 
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I  am,  therefore,  of  opinion  that  fVilliam  Bromletf\ 
partner,  though  he  had  no  knowledge,  or  means  of  know- 
ledge, of  his  misrepresentation,  would  have  been  affected 
by  this  equity  arising  from  it,  and  that  time  did  not  begin 
to  run  against  the  Plaintiff's  right  until  the  discovery 
of  the  fraud. 

What  I  have  already  said,  and  the  cases  to  which  I 
have  referred,  make  it  unnecessary  to  say  much  upon 
the  objection  that  the  Plaintiff's  reniedy,  if  any,  is  at  law. 
Id  all  these  cases  the  effect  of  the  misrepresentation 
raises  an  equity  to  restore  the  parties  deceived  as  nearly 
as  possible  to  the  situation,  in  which,  but  for  the  mis- 
representation, they  would  have  stood,  and  for  which 
damages  in  an  action  might* be  a  very  inadequate  re- 
medy: and  it  is  no  objection  to  this  equity  that  the 
facts  may  also  support  an  action.  It  is  more  than  120 
years  since  a  similar  objection  was  made  in  Colt  v.  WooU 
laston  (a)  and  overruled. 

I  am,  therefore,  of  opinion  that  the  decree  of  the 
Vice  Chancellor  fVigram' must  be  affirmed  with  costs. 


(a)  2  P.  Wmt.  156. 
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August  5. 


Under  the 
common  order 
for  taxation  of 
a  solicitor's 
bill,  it  is  the 
duty  of  the 
Taxing  Mas- 
ter, for  the 
purpose  of 
ascertaining 
whether  the 
bill  has  been 
paid,  to  en» 
quire  what 
sums  have 
come  to  the 
hands'  of  the 
solicitor  ap- 
plicable to 
such  payment; 
and  that  de- 
scription in-  • 
eludes  all  sums 
received  by 
him  in  his 
character  of 
solicitor. 


COOPER  V.  EWART. 

"lY/f  ESSR&  COOPER  and  BROOKS  having  been 
employed  for  several  years  as  the  solicitors  of  the 
executors  and  trustees  under  the  will  of  the  Rev. 
Edward  Cooper  in  several  suits,  and  a  variety  of  other 
transactions  connected  with  the  testator's  estate,  and 
having  delivered  several  bills  of  costs,  the  executors  and 
trustees,  in  the  year  1838,  obtained  the  common  order 
at  the  Rolls  for  taxation  of  the  bills,  with  the  usual  di- 
rections that,  upon  payment  by  them  of  what  should  be 
found  due  to  the  solicitors,  on  such  taxation,  or  in  case 
the  bills  should  appear  to  be  already  paid,  the  solicitors 
should  deliver  to  them  &c.,  all  deeds  &c.,  and  if  the 
solicitors  should  appear  to  have  been  overpaid,  that  Uiey 
should  refund  and  repay  to  the  Petitioners  what  the 
Master  should  certify  to  be  overpaid. 

After  the  Master  had  taxed  the  bills  under  this 
order,  Brooks  was  examined  on  interrogatories  as  to 
the  monies  received  by  himself  and  his  partner  on 
account  of  the  Petitioners,  for  which  the  latter  were  en- 
titled to  credit  against  the  bills  of  costs.  In  his  exami- 
nation he  set  forth,  in  two  schedules,  an  account  of  the 
sums  received  and  paid  respectively  by  himself  and  his 
partner  on  account  of  the  Petitioners,  during  the  period 
of  their  employment,  and  the  result  of  which,  if  the  whole 
of  the  two  schedules  were  to  be  taken  into  the  account, 
shewed  a  balance  of  about  2300^  due  to  the  Petitioners, 
after  deducting  the  amount  at  which  the  bills  had  been 
taxed.  Brooksy  however,  stated,  that,  with  the  exception 
of  three  of  the  sums  mentioned  to  have  been  received,  and 
for  which  he  admitted  that  the  Petitioners  were  entitled 
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to  credit  against  the  bills  of  costs,  he  could  not  say,  save 
as  appeared  from  the  schedule  itself  whether  the  Peti- 
tiooers  were  so  entitled  or  not.  The  Petitioners,  bow- 
ever,  relying  upon  the  schedules  alone,  insisted,  before  the 
Master,  that  the  items  contained  in  them  were  obviously 
so  connected  {a)  with  the  transactions  in  respect  of  which 
the  costs  were  incurred,  that  they  ought  all  to  be  taken 
into  the  account,  and  that  the  Master  ought  to  certify 
that  the  solicitors  had  been  overpaid  by  2500/.  The 
Master,  however,  by  his  report,  after  certifying  that  he 
had  taxed  the  costs  at  5755/.,  stated  that,  conceiving  the 
account  set  out  in  the  examination  to  be  a  general  ac- 
count between  the  parties,  which  he  was  not  authorized 
by  the  order  to  take,  he  was  unable  to  certify  what,  if 
any  thing,  was  due  from  the  Petitioners  to  the  solicitors, 
or  whether  the  bills  bad  been  paid  or  overpaid,  to  any 
or  what  amount. 


1847. 


Upon  a  petition,  in  the  nature  of  exceptions  to  that 
report,  the  Vice  Chancellor  of  Englandj  before  whom  it 
was  beard,  referred  it  back  to  the  Master  to  review  his 
report,  with  a  direction  that,  in  acting  upon  the  former 
order,  he  should  have  regard  to  the  sums  of  money  which 
were  received  by  Messrs.  Cooper  and  Brooks^  or  either 
of  them,  in  the  character  of  solicitors  for  the  Petitioners. 

This  was  an  appeal  by  the  solicitors  from  that  order ; 
and  the  question  was,  whether  the  direction  contained 
in  it  was  consistent  with  the  original  order  of  taxation. 


(a)  All  the  items  id  the  sche- 
dule of  receipts  pufported  to  be 
either  sums  recaved  from  the 
AccouDtant^'general  under  orders 
in  some  suit  or  matter  in  which 


Mr. 

the  solicitors  had  been  employed, 
or  sums  received  from  the  tes- 
tator*s  bankers,  or  from  the  re- 
ceiver of  his  real  estates. 
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Mr.  Cooper  and  Mr.  Ckandless^  for  the  appeal  peti- 
tion, contended  that  the  terms  of  the  direction  contained 
in  the  Vice  Chancellor's  order  would  let  in  an  account 
so  extensive  as  would  exceed  the  limits  of  the  statutory 
jurisdiction  :  that  it  had  long  been  settled  that  a  general 
account  could  not  be  taken  under  an  order  for  taxation 
of  a  solicitor's  bill ;  Anon,  (a) ;  and  that  to  entitle 
the  client  in  such  a  proceeding  to  credit  for  moneys 
received  by  the  solicitor  on  his  account,  it  must  at  least 
be  shewn  that  there  was  an  agreement  or  understanding 
between  the  parties  that  the  moneys  should  be  so  appro^ 
priated ;  Jones  v.  James  (i).  In  re  Smith  (c),  Russel  v. 
Buchanan  {d)j  in  which  last-mentioned  case  they  observed 
that  the  Vice  Chancellor,  in  stating  his  own  notion  of 
the  rule,  had  stated  it  correctly,  and  that  the  doctrine 
which  he  was  reported  to  have  afterwards  laid  down,  as 
the  result  of  his  consultation  with  the  Masters,  was  at 
variance  with  all  the  authorities. 


Mr.  Boundell  Palmer ^  contra^  commented  on  the  cases 
cited  for  the  Appellants,  and  also  referred  to  Ex  parte 
Aitken.  (e) 

Mr.  Cooper  in  reply. 


The  Lord  Chancellor. 

The  simple  question  in  this  case  is,  whether  the  taxing 
officer  of  the  Court  has  properly  discharged  his  duty 
in  obedience  to  the  order  originally  made,  and  if  not, 
whether  the  direction  contained  in  the  Vice  Chancellor's 
order,  which  is  now  the  subject  of  appeal,  prescribes  to 
the  officer  a  course  of  proceeding  consistent  with  that  duty. 

The 


(fl)  2  Vez.  452. 
{b)  1  Beav.  307. 
(c)  4  Beav,  309.,  and  9  Beav, 
182. 


(d)  9  Shn.  167. 

(e)  4  J7.  4-  Aid.  47. 
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The  order  was  obtained  as  of  course,  and  is  in  tlie 
usual  form,  containing,  aniongst  other  things,  a  direc- 
tion,  that,  in  case  the  Master  shall  find  the  solici- 
tors to  have  been  overpaid,  they  shall  refund.  He  is, 
therefore,  to  enquire  whether  the  bills  have  been  over- 
paid. Now,  I  don't  see  how  it  is  possible  for  him  to  as- 
certain that  without  an  enquiry  as  to  the  sums  which 
have  come  to  the  hands  of  the  solicitors  in  that  character* 
because  there  are  sums  which  the  solicitor  would  have  a 
right  to  retain,  until  he  was  paid  the  amount  of  his  bill ; 
which,  in  other  words,  would  be  applicable  to  the  payment 
of  his  bill,  independently  of  any  express  agreement  or 
appropriation.  Suppose,  for  instance,  a  solicitor  gets  a 
sum  of  500/.  out  of  Court  under  an  order :  he  has  a 
right  to  retain  it  until  his  bill  be  paid :  he  has  a  right  to 
pay  himself  with  it,  and  it  must  be  assumed  that  he  does 
pay  himself,  because  in  doing  so  he  only  exercises  a  right 
which  the  law  gives  him.  Talk  of  an  understanding  I 
Can  there  be  a  more  distinct  understanding  than  that  a 
solicitor,  who  receives  money  out  of  Court  by  the  autho- 
rity of  his  client,  is  to  be  paid  his  bill  before  the  client  is 
to  have  the  sum  handed  over  to  him.  He  may,  no  doubt, 
hand  it  over  if  he  pleases ;  but  that  is  at  his  own  option. 
He  has  a  right  to  retain  the  money  in  satisfaction  of  his 
costs.  Then  is  the  client  first  of  all  to  be  called  upon 
to  pay  100/.  on  the  bill  of  costs,  and  then  get,  if  he  can, 
his  500/.  out  of  the  solicitor's  hands  ?  If  a  proposition 
so  extraordinary  were  founded  on  an  act  of  Parliament, 
or  were  the  result  of  decisions  of  this  Court,  I  should  be 
compelled,  however  reluctantly,  to  follow  it.  But  I  find 
no  such  proposition  laid  down  any  where.  I  find  the 
Court  continually  involved  in  difficulties,  in  saying  what 
is  or  what  is  not  to  be  taken  into  account  in  the  exercise 
of  its  summary  jurisdiction  in  these  cases ;  but  I  find  it 
nowhere  laid  down  that  money  of  the  client  coming  to 
the  hands  of  the  solicitor  in  his  character  of  solicitor,. 

are 
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are  not  to  be  matter  of  enquiry  before  the  client  Is  called 
upon  to  pay  the  amount  of  his  bill. 

A  variety  of  cases  have  been  referred  to.  As  to 
Ex  parte  Aitkin^  I  do  not  rely  on  it,  because  it  ap- 
pears to  be  not  a  case  of  taxation,  but  an  applica- 
tion for  the  delivery  up  of  papers  on  payment  of  the 
amount  of  the  solicitor's  lien  upon  them.  The  ano- 
nymous case  in  Vezey  certainly  contains  the  opinion 
of  Lord  Hardwkke  upon  the  construction  of  the  Act : 
but  it  does  not  appear  from  the  report  what  was  the 
nature  of  the  items  in  question;  and  the  observations  of 
Lord  Hardmcke  are  so  general  that  it  is  impossible 
to  apply  them  with  safety  to  the  present  case.  In  the 
cases  of  Jones  v.  James  and  In  re  Smith  there  are 
observations  of  the  Master  of  the  Rolls  suggested  by 

• 

the  particular  circumstances  of  those  cases,  as  to  the 
difficulties  which  might  arise  in  determining  whether 
particular  transactions  between  solicitor  and  client  were 
or  were  not  to  be  brought  into  the  account :  but  in 
neither  of  those  cases,  if  what  is  reported  to  have 
fallen  from  the  Master  of  the  Rolls  be  taken  with  re- 
ference to  the  particular  subject  matter  before  him,  is 
there  any  expression  of  opinion  inconsistent  with  the 
Vice  Chancellor's  direction  in  the  present  case.  On 
the  contrary,  in  Jones  v.  James  he  used  these  very 
words:  **  For  the  purpose  of  ascertaining  whether  there 
had  been  any  payment  of  the  bills,  it  was  proper  for 
the  Master  to  enquire  whether  the  solicitor  had  in  his 
hands  money  applicable  to  the  payment  of  the  bills,  and 
which  he  had  a  right  to  retain  for  that  purpose ; "  and 
that  is  no  more  than  the  Vice  Chancellor  has  directed 
in  the  present  case. 

With  respect  to    the    other  case    which   has   been 
cited,  of  Eussel  v.  Buchanan^  before  the  Vice  Chan- 

cellor 
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cellor  himseir,  it  appears  that  notwithstanding  what 
he  is  represented  to  have  stated  as  being  his  own  pri* 
vate  opinion  of  the  limits  of  the  Master's  authority  under 
orders  of  this  kind,  he  was,  after  consultation  with 
the  Master,  induced  to  go  a  great  deal  further  than  he 
has  gone  in  the  present  order,  and  further  than  it  is 
necessary  for  me  to  make  any  observation  upon ;  for 
I  have  now  only  to  consider  the  particular  order  which 
is  the  present  subject  of  appeal :  and  confining  myself 
to  that,  it  is  sufficient  to  say  that,  observing  that  the 
Master  is  required  by  the  present  order  to  ascertain 
whether  the  bills  have  been  overpaid,  I  cannot  under- 
stand how  he  is  to  do  that  without  enquiring  what  sums 
of  money  the  solicitors  had  received  on  behalf  of  their 
clients  applicable  to  such  payment ;  and  considering  the 
Vice  Chancellor's  order  as  confined  to  that,  I  affirm  it, 
and  dismiss  this  appeal  with  costs. 
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In  the  matter  of  EYRE. 


Feb.  17.  23. 


^^ERTAIN  persons  being  desirous  of  obtaining  an  Abillofcostn 

^^  act  for  the  enclosure  of  some  waste  lands  in  Oxford"  ["^^jred  prior 

•^  to  the  passing 

shire^  and  considering  that  the  influence  of  Mr.  Eyrej  of  the  5  &  6 
who  was  a  country  attorney,  would  be  of  use  in  pro-  j,gjj  ^^  y^*' 
curing  the  consent  of  neighbouring  landowners,  a  deed  within  its 

was  executed,  in  October ^  1841,  between  those  parties  of  2?ough*n'one 

the  of  the  business 
included  in  it 
was  business  for  which,  before  the  stat.,  a  bill  would  have  been  taxalile. 
A  special  agreement,  which  covers  part  only  of  the  items  of  a  bill  of  costs,  does 
not  prevent  the  Master  from  proceedinj;  with  its  taxation,  and,  consequently,  such  a 
bill  may  be  referred  for  taxation  without  a  special  order. 

Whether  the  Master  is  bound  by  such  partial  agreements,  or  whether  he  has  ju- 
risdiction to  decide  upon  their  validity  or  propriety,  Quiere. 

If  the  agreement  eoes  to  the  whole  bill,  its  validity  must  be  determined  before  the 
bill  can  be  referred  tor  taxation  ;  for,  if  valid,  it  precludes  taxation.  Whether  that 
question  can  be  decided  upon  petition,  or  whether  it  requires  a  bill  to  be  filed,  Queere. 
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1848.  the  one  part,  and  Eyre  of  the  other  part,  by  which  he 
undertook  to  act  as  their  attorney  in  the  matter;  and  they 
covenanted,  amongst  other  things,  <^  to  pay  him  for  his 
services  at  the  rate  of  three  guineas  a  day  in  addition  to 
the  ordinary  attorney's  charges  for  travelling  and  other 
expenses." 

On  the  termination  of  the  business  in  which  Mr.  Eyre 
was  so  employed,  which  was  prior  to  the  passing  of 
5  9i,  6  Vict.  c.  78.,  he  delivered  his  bill  of  costs  and 
charges  to  his  clients,  which  not  being  paid,  he  brought 
an  action  against  them  for  the  amount  upon  the  deed  of 
October  1841,  whereupon  they  obtained,  ex  parte  at 
the  Rolls,  the  common  order  for 'taxation.  Mr.  Eyre^ 
on  being  served  with  that  order,  moved  before  the 
Master  of  the  Rolls  to  discharge  it  for  irregularity. 

The  motion,  having  been  refused  with  costs,  was  now 
renewed  by  way  of  appeal  before  the  Lord  Chan- 
cellor. 

Mr.  Bolt  and  Mr.  Sheffield^  for  the  motion,  made  three 
points;  1st.  Want  of  jurisdiction  —  contending  that, 
although  the  act  had  been  held  to  be  retrospective  for 
some  purposes,  it  was  not  so  as  to  bills  previously  de- 
livered, for  business  which  the  Act  for  the  first  time  made 
taxable ;  2nd.  That,  at  all  events,  the  existence  of  the 
special  contract  rendered  it  improper  to  obtain  the 
order  ex  parte  Be  Smith  (a) ;  Sd.  That,  whether  that 
was  so  or  not,  the  petition,  on  which  the  ex  parte  order 
was  obtained,  ought  to  have  noticed  the  contract;  and 
that  the  suppression  of  it  was  a  good  ground  for  dis- 
charging the  order,  as  it  was  not  for  the  party  applying, 
but  for  the  officer  who  gave  out  the  order,  to  judge 

whether 

(a)  4  Beav.  309. 
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wliether  the  contract  wa$  material  or  not;   Wilkin  Vt        1848. 
}fainly  (a),  Coqpa-  v.  Lexms*  (b) 

Mr.  Bayley  (absenle  Mr.  Turfier)^  as  to  the  first  point, 
relied  on  Re  Lees{c\  Re  Wilton  {d\  Binns  v.  Hai/{e); 
and,  as  to  second,  on  Drax  v.  Scroqpe  (g),  in  which  it  was 
held  that  contracts,  like  that  in  question  as  to  the  rate 
of  remuneration  of  a  particular  class  of  a  solicitor's 
charges  were  not  absolutely  binding ;  and  that,  when 
they  occurred,  it  was  the  Master's  duty  to  exercise  his 
judgment  upon  their  propriety,  and  to  adopt  them  in 
the  taxation  only  so  far  as  under  all  the  circumstances 
of  the  case  he  thought  right.  He  also  referred  to  ex 
parte  Martin.  (A) 

Mr.  RoU^  in  reply,  contended  that  the  doctrine  of 
Drax  V.  Scroope  must  be  considered  as  being  founded 
on  the  principle  that  such  agreements  were  generally 
entered  into  with  a  view  to  evade  taxation,  —a  principle 
which  was  not  applicable  in  this  case,  inasmuch  as, 
at  the  time  when  the  contract  was  entered  into,  the 
business  to  which  it  referred  was  not  business  for  which 
a  bill  was  taxable. 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said,  it  was  difficult  to  re- 
concile the  rule  established  by  Drax  v.  Scroope^  where  the 
agreement  applied  to  part  only  of  the  bill,  with  the 

doctrine  Jaid  down  by  the  Master  of  the  Rolls,  and 

which 

(a)  8  Bcav.  465.  (e)  Ibid,  28. 

(b)  2  PhUl.  178. '  \g)  2  -».  4-  Ad.  681. 

(c)  5  Bcav.  410.  \h)  4  Bowl.  18. 
(rf)  13  L.  J.  N.  S.  17. 

VoL.IL  Bb 
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1848.  which  he  had  approved,  that  an  agreement  which  co^ 

^^Xnre  ^^'^  ^^®  whole  bill,  precluded  tasuition. 
Etrs. 


Feb.  23.  The  Lord  Chancellor. 

I  think  the  Act  is  retrospective  not  only  as  to  bills 
which  were  taxable  before  it  came  into  operation,  but  as 
to  bills  which  the  Act  for  the  first  time  made  taxable. 
The  Master  of  the  Rolls  so  decided  in  Re  LeeSy  and 
I  agree  with  that  decision.  I  also  think  that  the  cir- 
cumstance of  there  being  a  special  agreement  as  to  par- 
ticular items  in  the  bill|  does  not  oust  the  jurisdiction 
under  the  Act,  or  require  any  special  directions  to  be 
inserted  in  the  order ;  and  therefore  that  there  was  no 
necessity  for  mentioning  that  circumstance  to  the  officer, 
on  applying  for  the  order  to  tax  the  bill. 

I  was  surprised  to  hear  it  stated  during  the  argument, 
that  I  had  said,  in  Cooper  v.  LtvoiSy  that  the  suppression 
even  of  an  immaterial  fact  was  a  ground  for  discharging 
an  ex  parte  order.  But,  on  referring  to  the  report, 
wliich  seems  perfectly  correct,  I  find  that  I  said  directly 
the  reverse ;  for  on  that  point  being  raised  I  observed 
that  if  the  facts  were  not  material,  they  need  not  be 
stated  in  the  petition  (a) ;  and  it  is  obvious  that  if  the 
rule  was  otherwise,  there  would  be  no  limit  to  the 
irrelevant  matter  which  parties  would  be  obliged  to 
introduce  into  such  applications. 

With  respect  to  this  case  I  find  that  the  Masters  do 
proceed  with  the  taxation  of  bills  referred  to  them,  not- 
withstanding they  may  find  a  special  agreement  between 
the  parties  as  to  a  particular  class  of  items.     I  abstain 

from 
(a)  a  PhiU.  179. 
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•  • 

from  expressing  any  opinion  on  this  occasion  as  to  the  1848. 
effect  which  the  Masters  ought  to  give  to  such  agree- 
ments, or  whether  they  have  or  have  not  jurisdiction  to 
decide  upon  their  validity.  In  Drax  v.  Scroope  Lord 
Tenterden  seems  to  have  thought  they  had,  and  that  is 
the  decision  of  a  i:ourt  of  law ; .  but  I  give  no  opinion 
upon  that  point«  If  either  party  should  be  dissatisfied 
with  the  mode  in  which  the  Master  may  deal  with  the  ' 
agreement  in  this  case,  they  will  have  an  opportunity 
of  raising  the  question  for  the  consideration  of  the 
Court*  There  are  authorities  that,  where  the  agree- 
ment goes  to  the  whole  of  the  bill,  the  question  as  to  the 
validity  of  the  agreement  must  be  raised  and  disposed 
of  before  the  bill  can  be  referred  for  taxation.  It  has 
been  so  decided  by  the  Master  of  the  Rolls,  and  I  think 
correctly,  on  the  ground  that  taxation  means  allowance 
according  to  the  ordinary  rate  of  the  Court:  whereas 
an  agreement,  which  covers  the  whole  bill,  if  it  be  valid, 
is  a  special  contract  between  the  parties  which  precludes 
taxation  altogether;  and,  therefore,  in  all  such  cases 
the  validity  of  the  agreement  must  be  decided  upon  in 
the  first  instance.  Whether  the  Court  has  jurisdiction  to 
do  that  on  petition,  or  whether  it  requires  a  bill,  I  give 
no  opinion. 

It  is  sufficient  in  this  case  to  say,  that  I  find  no  agree- 
ment as  to  the  right  to  tax;  and  that,  as  the  agreement 
relative  to  particular  items  does  not  interfere  with  the 
Master's  jurisdiction,  it  was  not  necessary  to  be  stated 
to  the  ofiicer  when  the  order  was  applied  for. 

Motion  refused  with  costs. 
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July  8.  10. 


ROBINSON  t;.  WALL. 


Where  pro-      npHE  Plaintiffs  in  this  cause  were  the  assignees  of  the 
perty  is  adver-     ■  i  i      i     v        /• 

tised  to  be      .  late  Sir  Thomas  Champnei/Sy  who  took  the  benefit 

sold  «  without*  ^f  ^Y^^  Insolvent  Act  in  the  year  1835. .   His  wife,  Lady 
advertisement   Champneys  being  then  tenant  for  life,  in  possession,  of 
io  exSeX  large  real  estates  under  the  will  of  the  late  Sir  Roger 
interference      Mostyn,   the   Plaintiffs   advertised   the   interest  of  Sir 
either  direct  '   Thomas  Champneys^   in    right  of   his    wife,   in   those 

or  indirect,       estates  for  sale  by  public  auction,  under  certain  condi- 

which  can,  ,  • 

under  any  pos-  tions  of  sale,  one  of  which  was,  that  the  sale  was  to 

BtonceSct  ^  "without  reserve."     Among  other  bidders  at  the 

the  right  of  sale  was  Lord  Mostyn^  whose  wife  was  the  next  tenant 

bidder^  what-  ^^^  ^^^^  ^^  ^^®  estates,  under  the  same  will.     After  nu- 

ever  may  be  merous  biddings  the  property  was  knocked  down  to  the 

his  bidding,  Defendant  Wall^  as  agent  for  the  Defendant  Flighty  for 

to  be  declared  ^^g  gum  of  49,800/. ;  and  5000/.  was  paid  down  as  a 

the  purchaser;  ,  .... 

and  any  era-     deposit.    While  the  title  was  under  investigation.  Flighty 

enraMment  ^^^ving  reason  to  suspect  that  Lord  Mostyn  had  bid  at 
on  the  part  of  the  sale  in  pursuance  of  some  understanding  between 
being  a  viola-    '*^°^  °"^  ^'^®  vendors,  apprised  the  Plaintiffs  of  his  sus- 

tion  of  his        picions,  and  gave  them  notice  that,  if  it  should  turn  out 

contract  with 

the  public,  will  that  there  had  been  puffing  at  the  sale,  he  should  not 

disentitle  him  complete  his  contract.  Before  the  title  had  been  ac- 
to  the  aid  ot  a  ^ 

Court  of  cepted  and  the  contract  completed,  Sir  Thomas  Champ^ 

force'the^sale    ^^  ^'^^ »  whereupon  Flight  refused  to  complete,  and 
Therefore,     brought  an  action  against  the  auctioneer  for  his  deposit. 

where,  pre-  j 

viously  to  a  ^-^ 

sale  of  a  life- 
interest,  which  was  advertised  to  be  '*  without  reserve,"  the  vendor  entered  into  a 
private  agreement  with  another  person,  that  the  latter  should  bid  a  certain  sum  at 
the  auction,  and  be  the  purchaser  at  that  sum  unless  a  higher  sum  were  bid,  a  bill 
by  the  vendor  for  specific  performance  against  a  third  party  who  had  been  declared 
the  purchaser  at  the  auction,  though  for  a  much  higher  price,  was  dismissed. 
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In  consequence  of  which  this  bill  was  filed  for  specific 
performance,  and  an  injunction  to  restrain  the  action. 

JFligkfs  defence  was,  that  there  had  been  puffing  at 
the  sale,  in  support  of  which  he  filed  a  cross  bill  of  dis* 
covery ;  and  from  the  answer  to  that  bill,  it  appeared 
that,  previously  to  the  sale.  Lord  Mostyn  had  been  in 
treaty  with  the  assignees  and  Lady  CJiampneys  for  the 
purchase  of  the  interest  of  both  those  parties  for  the  life 
estate  of  Lady  Champneys ;  but  that  the  assignees  being 
advised  that  they  could  not  lawfully  dispose  of  the 
interest  of  the  Insolvent  otherwise  than  by  public  auction, 
an  agreement  had  been  come  to,  by  which  it  was  agi*eed 
that  Lord  Mostyn  should  attend  at  the  auction  and  bid 
35,000/.,  and  that,  if  there  should  be  no  higher  bidding 
at  the  auction,  the  interest  of  the  insolvent  should  be 
knocked  down  to  him  at  that  pried,  and  that,  in  that  case, 
he  should  also  purchase  the  interest  of  Lady  Champneys 
for  an  annuity  of  600/.  per  annum  for  her  life ;  but  if 
there  should  be  any  higher  bidding,  and  Lord  Mostyn 
should  not  be  willing  to  bid  higher,  then  the  agreement 
should  be  void  altogether.^ 


S73 
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kobinson 
Wall. 


Upon  that  answer  coming  in,  the  Defendant  Flight 
moved  for,  and  obtained,  leave  to  file  a  supplemental 
answer  in  the  original  suit  for  the  purpose  of  putting 
the  deeds,  which  had  been  executed  in  pursuance  of  that 
agreement,  in  issue. 

At  the  hearing  of  the  cause  before  the  Master  of  the 
Rolls  the  bill  was  dismissed  .with  costs,  and  an  order 
made  for  returning  the  deposit,  which  had  been  brought 
into  Court,  to  the  Defendant. 


The  Plaintiffs  appealed  from  that  decree. 

Bb  3 


Mr. 
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roiunson 
Wall. 
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Mr.  BetheU  and  Mr.  Chandless  appeared  for  the  Ap- 
pellants. 

Mr.  ^uart  and  Mr.  Rogers  for  the  Respondent,  re- 
lied on  Meadows  v.  Tantier.  {a) 


Jufy  10.  T/ie  Loud  Chancellor. 

The  Master  of  the  Rolls  in  this  case  was  of  opinion 
that  the  purchase  by  auetion  was  void  as  against  ttie 
purchaser,  and  that  the  vendors  could  not  enforce  the 
contract  against  him,  upon  the  ground  of  its  not  having 
been  conducted  upon  terms  consistent  with  the  contract 
held  out  to  the  public  by  the  particulars  of  sale,  in 
which  the  sale  professed  to  be  without  reserve. 

Now,  that  a  sale  by  auction,  announced  to  be  without 
reserve,  where  there  has  been  a  bidding  on  the  part  of 
'  the  vendor  for  the  purpose  of  keeping  up  the  price, 
cannot  be  enforced  against  the  purchaser,  was  decided 
by  Sir  John  Leach  in  the  case  of  Meadatcs  v.  Tanner. 
Although  that  was  the  only  case  referred  to,  and  the 
only  one  that  I  am  aware  of  in  which  this  particular 
question  has  arisen  and  been  decided,  it  depends  in  fact 
upon  the  same  principle  as  that  numerous  class  of  cases 
in  which  questions  have  been  raised  as  to  the  effect  of 
employing  puffers  at  a  sale.  They  all  turn  upon  this, 
whether  the  course  pursued  by  the  vendor  is  or  is  not 
in  violation  of  the  contract  which  he  enters  into  with  the 
public  as  to  the  mode  in  which  he  offers  the  property 
for  sale;  and,  in  any  case. in  which  it  is  clear  that  the 
course  pursued  has  not  been  consistent  with  that  con- 
tract, 
(a)  5  Madd.  34. 
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tract,  a  Court  of  Equity  will  treat  the  sale  as  contrary  to 
good  faith  on  the  part  of  the  vendor,  and  will  refuse  to 
enforce  iu 

There  being,  then,  no  doubt  upon  the  law,  the  only 
question  is  whether  that  which  took  place  in  this  case 
was  or  was  not  a  violation  of  the  contract  proposed  to 
the  public,  namely,  that  the  property  should  be  sold 
"  without  reserve."  Now,  the  term  '*  without  reserve," 
in  that  case  before  Sir  John  Leach^  is  defined  by  him  to 
be  an  undertaking  on  the  part  of  the  vendor,  that  no 
person  shall  be  employed  by  him  to  bid,  for  the  express 
purpose  of  keeping  up  the  price.  That  might  be  a 
sufficient  definition  for  the  purpose  of  the  particular  case 
then  under  consideration ;  but  as  a  general  definition  it 
is  imperfect,  because  it  does  not  embrace  all  the  cases  to 
which  the  term  ^'without  reserve"  equally  applies.  When 
a  property  is  offered  for  sale  without  reserve,  the  mean- 
ing, and  the  only  meaning  that  can  be  attached  to  it,  is, 
that,  of  the  bidders  —  the  public  — who  choose  to  attend 
the  sale,  whoever  bids  the  highest  shall  be  the  pur- 
chaser*; that  the  biddings  shall  be  left  to  themselves,  and 
that  there  shall  be  no  bidding  on  the  part  of  the  vendor. 
And  ii  is  not  without  reserve,  the  biddings  are  not  left 
free  from  the  interference  of  the  vendor,  if  any  means 
or  contrivance,  it  matters  not  what,  be  resorted  to  for 
the  purpose  of  preventing  the  efiect  of  open  competition. 
I  consider,  therefore,  the  term  *^  without  reserve "  to 
exclude  any  interference  on  the  part  of  the  vendor  (or, 
which  is  the  same  thing,  of  those  who  come  in  under  the 
vendor),  which  can,  under  any  possible  circumstances 
afiect  the  right  of  the  highest  bidder  to  have  the  pro- 
perty knocked  down  to  him,  and  that^  without  reference 
to  the  amount  to  which  that  highest  bidding  shall  go. 


1847. 
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Now, 


376 


CASES  IN  CHANCERY. 


ISiT* 


Robinson 

V, 


.'  NoW)   what  took   place  in  this  case,  although   the 
arrangement  is  rather  complicated,  appears  to  nie  to 
amount  to  a  reserve,  or  at  least  to  precisely  the  same 
thing,  so  Tar  as  the  public  is  concerned,  which  is  ihe  only 
way  you  can  look  at  it.    For  it  is  quite  immaterial  what 
are  the  precise  terms  of  the  arrangement  between  the 
vendor  and  any  other  person,  that  being  only  the  ma« 
chinery  by  which  the  eiFect  is  produced.    We  must  look 
to  see  what  is  the  effect  of  what  took  place  as  regards  the 
public — as  regards  those  who  attended  the  sale.     Now, 
the  result  of  the  arrangement  between  the  vendor  and 
Lord  Mosiyn  was,  that  there  should  not,  in  tact,  be  any 
sale  by  auction  at  all,  unless  the  price  exceeded  S5,000/. 
Therefore  it  was  a  mere  mockery  of  a  sale  under  that 
price*    Any  person  going  into  the  auction-room,  and 
intending  to  bid  for  this  property,  had  no  chance  wliat* 
ever  of  purchasing  it  unless  he  went  beyond  35,000/. 
Now,  whether  the  vendor  instructed  the  auctioneer  not  to 
knock  it  down  to  any  bidder  under  35,000/. — that  is,  to 
buy  it  in  as  it  is  called  —  or  to  knock  it  down  to  a  per- 
son employed  to  bid  for  the  vendor,  or  to  a  person  with 
whom  the  vendor  bad  contracted  that  he  should  have  it  at 
35,000/.,  and  that  no  bidding  under  that  amount  should 
interfere  with  his  contract,  it  is  precisely  Ihe  same  thing 
so  far  as  the  public  is  concerned ;  for  below  that  amount 
there  is,  in  either  case,  no  bidding  which  can  have  any 
effect* 


What  is  held  out  to  the  public  as  being  a  sale 
without  reserve  turns  out,  therefore,  to  be  not  a  sale 
without  reserve,  but  a  sale  with  a  reserve ;  that  is  to 
say,  subject  to  an  arrangement  which  prevents  the  pos- 
sibility of  any  one  of  the  public  purchasing  the  property 
unless  it  exceeds  a  certain  amount;  and  I  am  of  opinion, 
that  if  the  sale  be  tainted  with  that  vice  at  the  com- 
mencement 
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mencement,  it  will  not  be  cured  by  the  circumstance 
of  there  being  eventually  a  bidding  exceeding  that 
amount. 

That  is  consistent  with  the  principle  of  all  the  cases, 
because  such  a  result  may  have  been  produced  by  that 
very  mode  oF  proceeding.  It  may  very  possibly  be,  that 
if  the  property  had  been  put  up  for  sale,  strictly  speaking 
without  reserve,  leaving  it  entirely  to  the  public  to  bid 
whatever  they  thought  right,  it  never  might  have  at* 
tained  95,000/.  If  it  attains  35,000/.,  by  reason  of  the 
arrangement  between  the  vendor  and  those  with  whom 
be  is  dealing,  then  the  circumstance  of  a  person  bidding 
higher  cannot  bind  the  party  who  was  not  bound  when 
became  into  the  auction-room  and  began  to  bid. 


iS*7. 


TlODlNSON 
V, 

Wall. 


It  appears  to  me,  therefore,  that  the  decree  of  the 
Master  of  the  Rolls  is  right;  and  the  appeal  must  be 
dismissed  with  costs. 
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Nov.  3.  SHORE  V.  SHORE. 

After  the  r|iHIS  was  an  appeal  Petition,  in  a  creditor's  suit  for 
obligor  in  a  the  administration  of  the  estate  of  Samuel  Shore^ 

bond,  his  ex-   (}eceased ;  prayinir,  that  the  Master  miirht  be  directed 

ecutor  and  de-  V.         j        i 

visee  in  trust   to  receive  a  proof  tendered  by  the  petitioners  upon  a 

bj  which  hi"'  ^^^  ^^^  2^^^^-'  ^^^^  ^^  ^^^  rejected  by  the  Master, 
had  charged     and  whose  decision  had  been  confirmed  by  the  Vice- 

his  real  estates  ^,  ,«         r  -d     i     j 

with  payment  Chancellor  of  England. 

of  his  debts, 
save  a  new 

bond  in  bis  T^^^  ^^^^^  ^^^  given  in  Juljf,  1SS6|  by  Samuel  Siore, 

own  name  for  to  WC  ^  SmitA.  Samuel  Shore  died  in  November,  1836, 
amount  to  the  leaving  Qffley  Shore,  his  only  son«  whom  he  appointed 

obligee,  who  ^|^  executor  of  his  will;  and  to  whom  jointlv  with  another 
thereupon  dc-  ,  7         • 

livered  up  the  person,  who  did  not  act,  he  devised  his  real  estates,  sub- 
amfSn^"i  i^^  ^^  *®  payment  of  his  debts,  in  trust  for  Qj^  Share 
endorsement    for  life,  with  remainder  to  other  parties.      Interest  was 

stiudng^that  be  ^"^y  P^'^  "P^^  ^^^  bond,  down  to  the  death  of  tV.  A. 
had  accepted  Smith,  which  happened  in  June,  18S8 ;  shortly  after  which 
"  in  lieu  of"     ^he  petitioner  Edward  Smith,  who,  under  an  arrangement, 

*V,.  "^^^    .      made  by  W.  A.  Smith,  of  his  property  shortly  before  his 

obligor  m  the  "^  «  , 

new  bond        death,  had  become  beneficially  entitled  to  the  bond,  gave 

Ss^tome  '^  "P  ^  ^y  -^^^^^  *"^  ^°^^  *"^^'^^''  l^"^  f^""  ^'^^ 
bankrupt,        same  amount  in  OffUy  Shores  own  name,  and  he  at  the 

ditor's'sutt^for  ^^^^  ^^^^  signed  the  following  endorsement  upon  the  old 
Hchiiinistrntion  bond.  **  I  hereby  acknowledge  and  declare  that  I  have 
tor's  estate,      this  day  accepted  a  bond  from  Offley  Shore,  Esq.  for  the 

that  the  g^^  ^f  gOOO/,  the  wiihin  principal  sum,  and  in  lieu  of  the 

obligee  had  no  *  r 

right  of  proof  within  written  bond."     Qffley  Shore  continued  after  that 

upon  5^®  .°"*  transaction  to  pay  the  interest,  entering  the  payments, 

as  he  had  done  before,  in  his  accounts  with  his  father's 

estate,  until  the  year  1843,  when  he  became  bankrupt; 

and  Edward  Smith,  being  apprehensive  that  his  estate 

would 
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would  turn  out  insolvent,  tendered  the  proof  in  question  1847. 
upon  the  original  bond,  jointly  with  the  executrix  of  W. 
A.  Smithj  who  was  the  other  petitioner ;  alleging,  what 
was  admitted  on  all  hands  in  the  argument,  that  the 
reason  for  substituting  the  new  bond  for  the  old  one,  was 
a  mistaken  notion,  on  the  part  both  of  himself  and  Offiey 
SAoref  tliat  his  remedy  on  the  old  bond  would  other- 
wise have  been  liable  to  be  barred  by  the  Statute  of 
Limitations. 

Mr.  James  Parket\  and  Mr.  Bag^hawe^  for  the  peti- 
tioner, argued  first  upon  the  intention  of  the  parties»  to 
be  inferred  from  the  circumstances  of  the  case  and  the 
great  improbability  that  the  petitioner  should  have  design- 
edly surrendered  his  security  upon  a  real  estate  which, 
they  said,  was  worth  many  thousands  a  year  after  pay* 
roent  of  all  charges,  in  exchange  for  the  personal  security 
of  a  party  who  was  only  equitable  tenant  for  life  of  that 
estate;  and  they  relied  on  Hardmck  v.  Mynd{a\  Saunders 
V.  Leslie  (6),  Teed  v.  Cantdhers  (c),  Lee  v.  LockhaH  {d\ 
Olid  on  the  cases  between  vendor  and  purchaser,  in  which 
it  had  been  held  that  a  vendor  did  not  lose  his  lien  on  tlie 
estate  by  taking  a  bond  or  other  collateral  security  fironi 
the  purchaser,  for  the  purchase  money.  But  they  further 
contended  that,  independently  of  such  inference  of  inten- 
tion, the  petitioner  had  an  equitable  right  to  the  benefit  of 
tiie  original  bond :  for.it  was  clear  that  the  bond,  which 
had  been  studiously  kept  oii  foot  by  Offley  Shore  against 
his  father's  estate,  was  a  subsisting  legal  obligation  upon 
that  estate  for  the  benefit  of  somebody ;  and  as  Offley 
Shores  assignees,  supposing  them  to  have  the  primary 
right  to  enforce  it,  could  only   recover  upon  it  the 
amount  of  the  dividend  which  his  estate  might  event- 
ually 

(a)  1  Afulr.  111.  (c)  2  K.  *  C.  C  C.  31. 

lb)  2  BaUStB.  509.  (iQ  3  My.  ^  Cr.  302. 
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ually  pay  to  the  petitioner  upon  the  substituted  bond, 
the  balance,  if  it  did  not  belong  to  the  petitioner,  would 
be  a  gratuitous  benefit  to  the  testator's  estate,  which  a 
Court  oF  Equity  would  not  allow  that  estate  to  retain  to 
the  prejudice  of  the  petitioner,  whose  claim  was  sup- 
ported by  a  valuable  consideration.  In  support  of  the 
proposition  that  the  original  bond  was  still  enforceable 
at  law,  they  were  proceeding  to  cite  authorities ;  but 


The  Lord  Chancellor  said.  You  need  not  cite 
authorities  for  that ;  for  the  case  does  not  turn  upon  it : 
if  it  did,  I  should  not  take  upon  myself  to  decide  it* 

Mr.  Bi^e  appeared  for  the  assignees  of  Offley  Shore^ 
but  declined  to  take  any  part  in  the  argument,  stating 
that  he  conceived  his  clients  had  no  interest  in  the 
question ;  for  if  the  petitioner  succeeded  in  his  proo^ 
the  bankrupt's  estate  would  be  relieved  from  all  liability ; 
while,  on  the  other  hand,  if  he  failed,  the  bankrupt's 
estate  would  be  entitled  to  recover  from  the  testator  s 
estate,  upon  the  original  bond,  that  amount  (and  no 
more)  which  the  petitioner  might  receive  in  the  form  of 
dividends  upon  the  new  bond. 

» 

Mr.  Daniel  appeared  for  the  parties  entitled,  in  re- 
mainder, to  the  testator's  real  estates;  who  were  the  only 
parties  interested  in  contesting  the  proof,  there  being  no 
personal  estate.  He  contended,  that  the  effect  of  the 
exchange  of  the  bonds  was  an  absolute  discharge  of  the 
testator's  estate  from  all  claim,  at  least  by  the  petitioner. 

Mr.  Parka^  in  reply. 


llie  Lord  Chancellor. 

I  have  heard  nothing  to  raise  any  doubt  in  my  mind  of 
the  correctness  of  the  decision  of  th^  Court  below.     It 

is 
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1^  qaite  immaterial  whether  the  executor  of  the  obligee 
cm  or  cannot  bring  an  action  on  the  bond,  if  there  has 
been  such  a  dealing  between  the  beneficial  owner  of  the 
money  secured  by  it)  and  the  parties  liable  to  pay  it,  as 
disentitles  the  former  to  claim  the  money ;  for  there  can 
be  no  doubt  that  a  party,  having  a  security  for  a  debt, 
and,  by  an  arrangement  with  his  debtor,  taking  another, 
with  an  express  agreement  that  it  shall  be  in  lieu  of 
the  first,  is  precluded  from  afterwards  resorting  to  that 
which  he  has  so  given  up. 


It  being  clear,  therefore,  that  a  party  may,  by  con- 
tract, part  with  his  right  upon  an  original  security,  the 
only  question  here  is,  whether  that  is  what  the  pe- 
titioner has  done.  It  is  not  at  all  the  question  whe- 
ther, indirectly,  at  the  suit  of  some  other  parties,  there 
may  be  a  right  of  proof:  the  sole  question  is  whe- 
ther, after  what  has  taken  place,  this  petitioner  has  a 
right  of  proof.  And  I  am  clearly  of  opinion  that  he 
has  not.  The  case  in  Ball  and  Beatty  does  not  touch 
the  question,  for  the  principle  of  that  decision  is,  that 
it  lies  on  the  party  against  whom  the  claim  is  made, 
to  shew  that  the  other  party,  in  taking  a  new  security, 
intended  to  release  the  original  one ;  in  other  words, 
to  shew  that  the  one  was  taken  in  lieu  of  the  other. 
Here  the  petitioner  not  only  signed  a  memorandum  in 
those  very  words,  but  delivered  up  the  original  bond. 
It  is  clear  that  he  cannot  be  entitled  to  both  securities ; 

and,  if  only  to  one,  it  is  to  the  one  which  he  took  and 

not  to  that  which  he  gave  up. 

Appeal  dismissed  with  costs. 
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N<n>.  2, 3.  WOOD  V.  ROWCLIFFE. 

The  jurisdio-    r|iHE  principal  object  of  this  suit  was  to  restrain  the 
tion  to  pro-         I        ,i..\,..  ,        %      ^  n     %         ^ 

tect  by  in-  sale  of  certain  furniture  by  the  Defendant  /ono- 

junction  the     ^^   ^^^j  ^  jj^y^  j,.  delivered  up  to  the  PlaintifF  as 

possession,  , 

and  to  decree   the  rightful  owner. 

the  delivery 

cLtd^lTnot      ^^^^'^W^  claimed  the  furniture  under  a  bill  of  sale,  by 

confined  to       way  of  mortgage,  from  the  Defendant  Elizabeth  Wrighty 

chattels,  the         .  ^  .i.     ^«         •  •  r  •-. 

loss  or  injury    ^"^  ^^'  ^^  ^"^  time,  m  possession  of  it  as  .apparent 

of  which  owner,  but  who,  as  the  PlaintifF  alleged,  had  no  pro- 

adequately        perty  in  it,  having  been  )eft  in  charge  of  it  merely  as 

compensated     j^jg  aiTcnt  durinc:  his  absence  abroad.     The  bill  repre- 
by  damages,  °  °  ,  ,      ,  * 

but  extends  to  sented  that    the  furniture  was  still   in    the    hands   of 

Siiduh?  Elizabeth  Wright,  and  that  Biywcliffe  had  advertised   it 

party  in  pos-  for  sale.     His    answer,    however,   stated,   and   it  was 

cha?t^?s^as  ^  proved,  that  he  had  taken  possession  of  it  soon  after 

acquired  such  the  execution  of  the  bill  of  sale,  and  that  he  had  ever 

through  an  since  retained  such  possession  by  keeping  a  man  in  the 

alleged  abuse  houj-g  where  it  was,  although  Elizabeth  Wright,  who 
of  power  on  ,  . 

the  part  of  resided  there,  was  allowed  the  use  of  it. 
one  standing 

lelLSrSe       Elizabeth  Wright,  by  her  answer,  disclaimed  all  in* 

Plaintiff.  terest  in  the  furniture. 

Where  a  bill 

theliearhf  *'  ^^  ^^®  hearing  of  the  cause  before  Vice-Chancellor 
with  liberty  to  Wigram,  by  whom  an  injunction  had  been  previously 
to  brincr  an       granted,  a  decree  was  made^  by  which  it  was  ordered, 

acbon,  the       among  other  things,  that  the  bill  should  be  retained, 

order  ought  .  ,  •  .,  ,      -,,  .     .^       ,    .  .         - 

to  go  on  to       ^^^  liberty  to  the  rJamtiff  to  brmg  an  action  of  trover 

direct  that  in    f^^  jjjg  furniture,  and  the  Defendant  was,  on  the  trial, 

casetbeaction 

be  not  brought  to  admit  conversion. 

within  a  cer- 

WlTsWrstod  ^"  ^^^  hearing  of  an  appeal  by  Bmcliffe  from  that 
dismissed.        decree,  the  following  two  points,  amongst  others,  were 

made 
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made  by  the  counsel  for  the  Appellant.     Firsts  that        1847. 
the  Plaintiff's  remedy  was  at  law,  and  that  a  bill  in     ^^J^"*"*"^^ 
equity  did    not    lie  to  restrain   the    sale  of  specific  v. 

chattels,  unless  they  possessed  some  peculiar  value  R^wcliffe. 
which  could  not  be  compensated  by  damages,  as  in  the 
case  of  the  Ptisey  honu  {a)  Secondly,  that  adnittting  such 
a  bill  would  have  lain,  had  the  goods  been  still  in  the 
possession  of  Elizabeth  Wright  as  the  Plaintiff's  agent 
for  their  custody ;  yet,  at  all  events,  the  equity  was 
gone  as  soon  as  they  had  changed  himds,  and  passed 
into  the  possession  of  a  stranger.  And  in  support  of 
this  they  referred  to  the  doubt,  expressed  by  the  Vice- 
Cliancellor  himself  in  overruling  a  demurrer  to  this  very 
bill,  as  to  whether  his  decision  would  have  been  the 
same  if  the  bill  had  alleged  that  the  goods  were  in  the 
hands  of  Hcmcliffe. 

In  reference  to  these  points 

The  Lord  Chancellor  said — The  cases  which  have 
been  referred  to,  are  not  the  only  class  of  cases  in 
which  this  Court  will  entertain  a  suit  for  delivery  up 
of  specific  chattels.  For,  where  a  fiduciary  relation 
subsists  between  the  parties,  whether  it  be  the  case  of 
an  agent  or  a  trustee,  or  a  broker,  or  whether  the  sub- 
ject matter  be  stock,  or  cargoes,  or  chattels  of  whatever 
description,  the  Court  will  interfere  to  prevent  a  sale, 
either  by  the  party  entrusted  with  the  goods,  or  by 
a  person  claiming  under  him,  through  an  alleged  abuse 
of  power.  In  this  case  there  is  great  reason  to  believe 
that  Elizabeth  WHght  never  hod  any  right  to  the  goods 
except  as  the  Plaintiff's  agent,  for  she  has  disclaimed 
all  interest  in  them  by  her  answer,  and  there  is  nothing 
to  shew  how  she  had  acquired  any  property  in  them. 
But,  says  Ramcliffe^  I  purchased  under  circumstances 
which  give  me  a  legal  right  to  the  goods.    If  that  be 

so, 

(fl)  1  Fern.  273. 
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SO,  the  equity  of  the  Plaintiff  will  be  intercepted  by  a 
prior  legal  right  In  such  a  case  this  Court  begins  by 
putting  the  matter  into  a  courae  of  investigation  to  ascer* 
tain  that  legal  right.  That  is  what  the  Vice-Chan-« 
cellor  has  done*  And  in  that  respect  I  see  no  ground 
for  impeaching  the  decree* 

[His  Lordship  then  proceeded  to  comment  on  some 
subordinate  parts  of  the  case,  in  the  course  of  which 
he  made  the  following  observation.]  I  observe  the 
decree  gives  the  Plaintiff  liberty  to  bring  an  action, 
but  gives  no  directions  as  to  what  is  to  be  done  if 
he  does* not  proceed,  whereas  it  ought  to  have  directed, 
that  if  he  did  not  proceed  within  a  certain  time  the 
bill  should  be  dismissed. 

Mr.  Parker  and  Mr.  if.  Clarke^  were  fof  the  Ap- 
pellant. 

Mr.  Bomilly  and  Mr*  SoutligeUCi  for  the  Respondent. 


Nov,  2,  3. 

To  prevent 
the  enrolment 
of  a  decree, 
the  order  for 
setting  down 
the  cause  to 
be  reh  eared 
must  be  actu- 
ally served, 
and  notice  of 
its  having 
been  made  is 
not  sufficient. 


GROOM  t;.  STINTON. 

r|iHE  decree  in  this  cause  having  been  duly  passed 
-^  and  entered,  the  docquet  was  left  for  signature  on 
the  7th  of  July  1847,  and  notice  thereof  was  on  the 
same  day  given  to  the  Defendant's  solicitor,  by  whom  a 
caveat  had  been  previously  entered  ]  the  effect  of  which 
was  to  stay  the  signature  for  twenty^ight  clear  days. 
No  step  was  taken  by  the  Defendant  until  the  2nd  of 
Augusti  being  the  26th  day,  when  he  left  a  petition  of 
appeal  with  the  Lord  Chancellor's  secretary,  by  whom 
It  was  answered  on  the  same  day :  on  the  Sd  of  August 
he  obtained  tlie  petition  so  answered  from  the  secretary, 
and,  on  the  4th,  he  left  it,  together  with  the  usual 

undertaking 
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undertakinfT  as  to  costs,  with  the  registrar,  with  a  request 
that  the  order  for  setting  it  down  might  be  given  out  on 
the  following  day ;  and  at  9  o'clock  on  the  morning  of 
5th  of  August^  he  •fave  notice  to  the  Plaintiff's  solicitor 
that  the  order  had  been  made  on  the  2nd,  and  that  the 
other  steps  before-mentioned  had  been  taken.  The 
order  was  drawn  up  and  served  upon  the  Defendant's 
solicitor  at  noon  of  the  same  day ;  but,  in  the  mean 
time,  the  docquet  had  been  signed  and  the  decree  en- 
rolled. 


1847. 


Groom 

9. 

Stinton. 


Mr.  ItoU  and  Mr.  Torell  now  moved  on  behalf  of 
the  Defendant,  to  vacate  the  enrolment  for  irregularity, 
contending,  on  the  authority  o^  Robinson  v.  Newdick  (a), 
that  the  presentation  of  the  petition  within  the  twenty- 
eight  days  was  sufficient  to  prevent  enrolment;  and  that 
it  was  not  necessar}',  for  that  purpose,  that  the  order  for 
setting  the  cause  down  should  be  actually  served :  but 
that,  at  all  events,  the  existence  of  the  order,  and  notice 
of  its  having  been  made  was  equivalent  to  service,  as 
bad  been  often  decided  in  the  case  of  injunctions. 


Mr.  Js.  Parker  and  Mr.  Amphlett^  coniri,  relied  on 
Dearman  v.  Wych  (i),  Barnes  v.  fVilson  (c),  and  Stevens 
V.  Gitppy  (d)j  as  shewing  that,  in  order  to  prevent  enrol* 
ment,  it  was  necessary  that  the  order  should  be  actually 
served :  observing  that,  until  that  was  done,  the  oppo- 
site party  had  no  power  to  compel  the  Appellant  to  pay 
the  costs  and  fulfil  the  other  conditions  v^hich  it  pre- 
scribed ;  with  respect  to  Robinson  v.  Newdick,  they  ob« 
served  that  the  expression  of  Lord  Eldon  was  too  loose 
to  be  relied  on,  the  point  now  in  question  not  being  the 
ground  of  the  decision ;  but  that,  on  the  contrary,  if  the 

doctrine 


(a)  3  Meri,  13. 

(&)  4  Mif.  ^  Cr.  550. 

Vol,  IL 


(c)  1  R.  ^  M.  iS». 

(d)  r.  (J  R.  178. 


Cc 
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doctrine  now  contended  for  on  the  other  side  were 
correct,  the  other  points  which  were  discussed  and  de-* 
cided  in  that  case  would  not  have  arisen.  They  also 
referred  to  Wardle  v.  Carter  {a\  aa  shewing  that  the 
question  was  one  of  strict  practice^  which  was  not  to  be 
relaxed  on  considerations  oF  indulgence. 

Mr.  BoUy  in  reply,  attempted  to  distinguish  this  case 
from  Dearman  v«  Wychj  on  the  ground  that,  in  the  latter, 
there  was  no  caveat. 

On  the  conclusion  of  the  argument 

The  Lord  Chancellor  said : — With  respect  to  the 
notice  which  is  relied  on,  it  is  merely  notice  that  service 
would  be  made  at  a  future  time;  and,  therefore,  if  actual 
service  be  necessary,  it  cannot  be  equivalent  to  such 
service.  On  that  point,  if  the  case  I  decided  in  Mylne 
and  Craig  is  inconsistent  with  the  case  before  Lord 
Eldon^  of  course  1  cannot  dispose  of  this  without  ex- 
amining those  two  cases.  The  only  effect  of  a  caveat 
is  to  postpone  the  period  at  which  the  enrolment  may 
be  made :  that  circumstance,  therefore,  is  of  no  conse- 
quence with  reference  to  the  question  now  raised. 


jyTor.d.  The  Lord  Chancellor. 

I  have  looked  at  the  cases  cited  yesterday,  and  they 
seem  to  leave  no  doubt  on  the  question  raised  by  this 
motion. 


Hie  first  was   Robinson  v.   Newdick   in    1817,    in 
which  three  points  were  made.     One  of  them  had  some 

reference 

(a)  I  J/y.  4-  6V.  283. 
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reference  to  the  present  case ;  the  other  two  were  free 
from  all  doubt.  And  Lord  Eldoris  decision  on  the 
two  last  would  stand  good  whatever  his  opinion  had 
been  on  the  first.  It  is  true  the  reporter  makes  him 
say  "  on  all  the  grounds ; "  but  as  the  two  last  would 
have  superseded  the  necessity  of  his  deciding  the  first, 
he  cannot  be  supposed  to  have  exercised  a  judicial  mind 
upon  the  latter. 


387 
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Groom 
Stinton. 


But  whatever  opinion  he  might  then  have  entertained, 
in  Stevens  v.  Guppy  the  point  was  raised  direcUy,  and 
decided  on  a  ground  quite  inconsistent  with  what  is 
attributed  to  him  in  Bobinson  v.  Nemdick*  For,  if  what 
b  there  attributed  to  him  be  correct,  the  enrolment  in 
Sleoens  v.  Guppy  would  have  been  irregular  indepen- 
dently of  any  other  circumstance ;  but  he  assumed  the 
enrolment  to  be  regular,  and  set  it  aside  on  the  ground 
of  conduct.  That  case,  therefore,  is  an  express  decision 
that  to  prevent  a  valid  enrolment  being  made  the  order 
for  rehearing  must  be  not  only  signed  but  served. 

In  the  case  in  Mylne  and  Cratjgf,  I  reviewed  all  these 
cases,  and  came  to  the  decision  which  is  there  reported. 
Tlie  party  now  moving  has  certainly  a  right  to  call  upon 
me  to  review  that  decision,  but  he  has  not  satisfied  me 
that  I  came  to  a  wrong  conclusion.  Therefore  this 
motion  must  be  refused  with  costs. 


Co  2 
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:s'b„.3.  -AMES  V.  PARKINSON. 

The  com-  ^l^HIS  was  a  suit  against  a  trustee  who  had  become 
lunotic^s  per-  lunatic,  and  against  the  committee  of  his  estate,  for 

sonally  re-  the  purpose  of  having  a  portion  of  the  trust  fund  made 

that  character  S^^^f  which  had  been  lost  in  consequence  of  a  breach 

to  no  juris-  qP  ^rys^  committed  previously  to  the  commencement  of 
diction  but  the  ^  *^ 

Great  Seal.  the  lunacy. 
And,  there- 
fore, where  a 

committee  had       By  the  decree  made  at  the  Rolls  on  the  7ih  of  June 

comnU  with  ^^**  (^)»  ^^  ^^^  amongst  other  things  declared,  that  a 

an  order  in  certain  sum  of  stock,  the  amount  of  the  default,  ought 

thoristng  him  ^^  ^^  purchased  and  transferred  to  the  credit  of  the 

tomakecer-  cause  out  of  the  lunatic's  estate  and  effects,  and  that 

tain  payments 

■out  of  the  certain  other  sums  in  respect  of  past  dividendy,  together 

estate^  in  dis-  ^'^'^  ^^^  ^^^^  °^  ^'^®  ^"**'  ought  to  be  paid  out  of  the 

charge  of  a  same  estate.    And  it  was  ordered  that  the  Defendant,  the 

had  b^n  &sta-  committee,  should  apply  to  the  Lord  Chancellor  in  lu- 

blished  against  nacy  for  an  order  for  such  purchase,  transfer,  and  pa3'- 
the  lunatic  in  "^  i  t  *  i    j 

a  suit  at  the  ments. 
Rolls;  an 
order  pro- 
nounced by  A  petition  was  accordingly  presented  by  the  com- 

theRolVon  ^*^*^®  *"  *''®  lunncy,  upon  which  it  was  ordered,  that 

a  petition  in  certain   stock  slanding  to  the  account  of  the  lunacy 

the  cause  ths^ 

the  payments  should  be  transferred  to  the  credit  of  the  cause :  and 

be  niade  "  by  that  the  further  sums  nccossary  for  performincr  the  de- 
the  lunatic  or  i       i  •  ,  .      i  .       ,  .         .         7      ^ 

the  com-  cree  should  be  raised  by  the  committee  by  sale  of  cer- 

mittee"  on  tain  shares,  and  of  a  bond  forming;  part  of  the  lunatic's 
or  before  a  '^  » 

given  day,  was  estate,  and  that  out  of  the  amount  when  raised,  a  certain 

discharged,  on 

the  ground  ^""^ 

!^1?!  °PiPJ'*  W  See  7  Bcav.  379. 

cation  ought  ^  ^ 

to  have  been 

made  in  the  lunacy,  and  that  the  Master  of  the  Rolls  had  no  jurisdiction  to  entertain  it. 
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sum  should  be  paid  into  Court  to  the  credit  of  the 

Cciuse,  a  certain  other  sum  to  the  tenant  for  life  of  the 

trust  fund,  and  a  certain  other  sum  to  the  Plaintifis  in  v, 

respect  of  the  costs  of  suit.  Parkinson. 

In  pursuance  of  that  order  the  principal  sum  of  stock 
was  replaced,  but  the  other  payments  directed  by  the 
order  not  having  been  made,  the  Plaintiifs,  in  July  1846, 
presented  a  petition  at  the  Rolls,  praying  immediate 
payment  by  the  lunatic  or  his  committee,  and  an  order 
was  made  by  the  Master  of  the  Rolls  in  those  terms, 
fixing  the  6th  of  November  as  the  day  of  payment. 

This  was  an  appeal  petition  by  the  committee  to  dis- 
charge that  order. 

Mr.  Js.  Parker  and  Mr.  Adams  for  the  petition. 

Mr.  Tinney  and  Mr.  BtisJc^  contra^  contended,  that  as 
the  order  merely  went  to  compel  the  Committee  to 
perform  what  the  order  in  lunacy  bad  directed,  he  had 
no  reason  to  complain  of  it. 

The  Lord  Chancellor. 

This  application  ought  to  have  been  made  in  the 
lunacy.  The  Master  of  the  Rolls  had  no  authority  to 
interfere,  and  I  cannot  but  think  he  must  have  made 
the  order  inadvertently:  for  it  does  not  follow  up  the 
decree.  The  decree  was  quite  correct :  it  declared  the 
right,  and  prescribed  the  mode  of  carrying  it  into  effect 
by  an  application  to  the  Great  Seal.  But  this  order 
departs  from  that  scheme,  and  orders  the  committee 
personally  to  make  payment.  The  committee,  however, 
is  not  personally  liable  far  the  debts  of  the  lunatic:  nor 
is  he  responsible  in  that  character  to  any  jurisdiction  but 

C  c  3  the 
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1847.  the  Great  Seal.  This  is  either  the  case  of  the  Master  of 
the  Rolls  assuming  to  exercise  jurisdiction  in  lunacy,  or  it 
is  an  order  on  the  committee  personally  by  another  juris- 
Parkinson.  Miction*  1  do  not  think  the  Master  of  the  Rolls  would 
have  made  such  an  order  if  his  attention  had  been  called 
to  it  But  I  can  only  deal  with  the  order  as  I  find  it. 
The  order  must  be  discharged,  but  it  will  be  understood 
that  I  do  not  discharge  it  because  I  am  of  opinion  that  the 
payments  ought  not  to  be  made,  but  simply  because  the 
application  was  made  to  the  wrong  jurisdiction. 


JSTov.  11. 


SCOTT  V.  PASCALL. 

AND 

PASCALL  V.  SCOTT. 


J^bstitutS^     A    CHARGE  having  been  made  against  the  Plaintiff 
by  some  of       ^^^   &:o/^  that  he  had  misappropriated  large  sums  of  the 

persons  on  be-  ^^^^^  ^^  ^^^  parish  o{  derkenwell^  while  serving  a  pa- 

Wf  of  all,        rochial  office^  he,  in  October  18S7,  executed  a  mortgage 
those  indi-  /. ,  .         i  r  •        t  n  -  * 

vidualsofthe    of  his  real  estates  for  securmg  the  payment  of  10,000/. 

class  only  who  ^  Pascall  and  Adams,  two  of  the  then  guardians  of  the 
are  actually  ° 

named  as 
parties  to  the 
record,  are 
responsible 
to  the  De- 
fendants for 
costs. 


poor  of  the  parish  in  trust  for  the  purposes  to  which 
the  poor  rates  were  applicable. 

In  the  following  year,  he  instituted  the  first  of  these 

suits 


And,  therefore,  in  a  suit  by  some  on  behalf  of  all  of  the  guardians  of  the  poor  of  a 
parish  against  a  party  alleged  to  be  a  defaulter  to  the  parish  iiinds.  Held,  that  a 
person  who  had  been  a  guardian  at  the  coDunencement  of  the  suit,  and  one  of  the 
committee  of  guardians  who  authorised  it,  but  was  not  actually  named  as  a  puty  to 
the  record,  was  a  competent  witness  for  the  Plaintiffs,  notwithstanding  his  liability, 
as  between  himself  and  the  other  guardians,  to  contribute  to  the  costs  of  the  suit; 
such  liability  being  one  which  could  not  be  enforced  in  that  suit,  and  his  incom- 
petency, by  reason  of  interest  as  a  rate  payer,  bdng  removed  by  the  statute  3  &  4  Fid. 
c.  26. 
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suits  to  set  aside  the  deed,  as  having  been  obtained 
under  duress,  and  PascaU  and  Adams  instituted  a  cross 
^uit  on  behair  of  themselves,  and  all  the  other  guardians 
of  the  poor  of  the  parish,  to  enforce  the  trusts  of  the 
deed. 
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On  the  hearing  of  the  suits  it  was  decreed  that  the 
deed  should  stand  as.  a  security  for  what,  if  any  thing, 
should  appear  to  have  been  the  real  amount  of  the  debt 
.due  from  Scoti  to  the  parish  in  October  1837)  with 
interest,  and  an  account  was  directed  accordingly* 

In  taking  the  account  before  the  Master,  one  Scargill 
who  was  called  as  a  witness  by  the  Plaintiffs  in  the  cross 
suit,  was  objected  to  by  the  Defendant  on  the  ground  of 
interest.     On  his  examination  on  the  voir  dire,  it  ap- 
peared that  at  the  time  of  the  institution  of  the  suit  he 
was  a  guardian,  and  one  of  a  committee  of  seven  members 
of  the  body  to  whom  the  proceedings  against  Scott  had 
been  entrusted,  and  by  whose  direction  the  cross  suit  had 
been  instituted  :  but  that  he  ceased  to  be  a  guardian  in 
1841,  when  the  solicitor,  who  had,  up  to  that  time,  con- 
ducted the  suit,  was  discharged  and  paid '  his  bill.     It 
further  appeared  that  PascaU  and  Adams  had  since  exe- 
cuted a  release  to  the  witness  of  all  liability  for  the  costs 
of  the  suit  generally.  The  Master,  nevertheless,  held  the 
witness  incompetent,  and  rejected  his  evidence,  but  the 
Vice  Chancellor  of  England  having,  on  appeal,  reversed 
that  decision  and  directed  the  Master  to  receive  the 
evidence,  a   motion  was   now  made   before  the  Lord 
Chancellor  on  behalf  of  Scott  to  discharge  his  Honor's 
order. 

Mr.  Stuartf  Mr.  Pnrri/f  and  Mr.  Daniel  for  the 
motion. 


Co  4 


The 


392  CASES  IN  CHANCERY. 

\^^J*  Tlje  case  is  not  affected  by  Lord  Denman^s  Act,  as  tliat 

act  does  not  apply  to  suits  then  pending ;  and  though 
the  act  of  3  &  4  Vict.  c.  26.,  contains  no  such  restric- 
tion, it  only  removes  the  incompetency  of  parish  offi- 
cers in  respect  of  their  liability  to  the  payment  of  rates^ 
whereas  Scargill  is  liable  for  the  costs  of  this  suit,  not 
merely  as  a  rate-payer,  but  as  guardian ;  and  that  in  two 
ways ;  for^  first,  if  the  suit  should  fail,  the  authors  and 
advisers  of  it  may  be  liable  to  make  good  to  the  parish 
funds  the  costs  incurred  in  it,  as  having  been  improvi- 
dently  instituted. 

[The  Lord  Chancellor. 

That  is  a  liability  which,  if  it  exists,  would  have  to  be 
be  enforced  in  another  proceeding.  The  interest  which 
makes  a  witness  incompetent  must  be  an  interest  in  the 
existing  suit,  not  in  some  collateral  proceeding.] 

Secondly,  if  the  suit  should  be  dismissed  with  costs, 
the  Defendant  would  have  a  claim  for  those  costs,  not 
only  against  Pascall  and  Adams  as  the  actual  parties 
to  the  record  but  against  all  the  guardians  on  whose 
behalf  Pascall  and  Adams  professed  to  sue,  or,  at  all 
events,  against  those  who  were  members  of  the  com- 
mittee, and  who  actually  authorised  the  institution  of 
the  suit  There  is  an  analogy  for  this  in  the  practice  of 
courts  of  law  in  actions  of  Ejectment  and  others,  where 
the  Plaintiffs  on  the  record  are  mere  nominal  parties; 
for  in  such  cases,  if  the  Defendant  obtains  a  verdict, 
process  for  costs  issues  against  the  real  parties ;  and  it 
is  reasonable  that  a  similar  practice  should  exist  in  this 
Court;  for,  strictly,  all  the  guardians  ought  to  have  been 
actually  named  on  the  record  as  Plaintiffs,  in  which  case 
all  would  clearly  have  been  liable  for  the  costs ;  and  it 
would  be  singular  if  the  rule,  which  allows  some  to  re- 
present the  whole  body,  being  introduced  for  their  conve- 
nience 
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nience^  should  deprive  the  Defendant  of  a  security  which 
he  would  otherwise  have  had  for  payment  of  his  costs. 

The  Lord  Chancellor,  without  calling  on  the  other 
side,  said :  — 

It  is  quite  clear  that  the  decision  of  the  Vice-Chan- 
cellor was  right.  The  witness  tendered  was  originally 
a  guardian,  and  of  course  a  rate-payer,  and  in  that  cha- 
racter he  was  interested  in  the  security  taken  for  the 
benefit  of  the  parish  rates.  But  the  objection  to  his 
evidence  is  not  rested  on  that  interest,  but  in  his  being 
a  quasi  party  to  the  record.  It  is  true  the  suit  was  insti- 
tuted by  the  authority  of  certain  persons  of  whom  he  was 
one;  and,  no  doubt,  as  between  hinx  and  the  solicitor  em- 
ployed, he  would  be  liable  for  the  costs  incurred ;  but  it 
appears  that  he  ceased  to  be  under  that  responsibility 
in  1841,  as  all  demands  that  the  solicitor  could  have 
for  costs  up  to  that  time  have  been  settled. 

It  is,  however,  still  said  that  he  is  incompetent  as  a 
quasi  party  to  the  record.  But  he  could  only  be  so  in 
respect  of  his  liability  for  costs  if  he  could  be  reached 
by  the  Defendant  in  the  event  of  the  bill  being  dis- 
missed. And  it  is  clear  that  the  Defendant  in  this 
cause  could  reach  no  one  who  was  not  actually  a  party 
named  on  the  record.  No  doubt  his  liability,  in  that 
event,  to  his  former  colleagues  or  to  the  rate-payers 
generally  for  the  share  he  bad  in  instituting  the  suit, 
will  remain  behind ;  but  that  would  have  to  be  enforced, 
if  it  arises,  in  another  proceeding :  it  does  not  attach 
upon  him  in  this  suit. 


S9S 
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Then  the  only  remaining  objection  is  his  liability  in 
common  with  the  other  rate-payers,  in  respect  of  which 
his  incompetency  is  removed  by  the  statute.  The  motion 
therefore  roust  be  dismissed  with  costs. 


39i 
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Nov,  12. 


In  re  PATRICK, 


On  the  death 
of  alunatiCy 
vhere  there 
had  been  no 
order  for  a 
maintenance, 
the  precedbg 
representative 
offered  to  con- 
sent to  an 
order  for  pay- 
ment of 
liquidated  sum 
to  the  interim 
committee  for 
past  main- 
tenance, in 
order  to  avoid 
the  expense  of 
a  reference, 
the  estate 
being  incon- 
siderable. But 
the  Lord 
Chancellor  re- 
fused to  sanc- 
tion the  pay- 
ment, unless 
on  the  consent 
of  the  parties 
beneficially  in- 
terested in  tlie 
surplus  of  the 
estate* 


TtJ'R.  TERRELL  on  behalf  of  the  interim  com- 
'*'"*"  mittee  of  the  person  and  estate  of  a  lunatic, 
against  whom  the  commission  had  issued  in  1845,  and 
who  had  since  died,  asked  that  (out  of  a  sum  of  about 
600/.  in  Court,  being  the  whole  of  the  lunatic's  estate), 
afler  payment  of  the  costs  of  the  commission,  whfch 
had  been  taxed  under  a  former  order,  a  certain  sum 
might  be  paid  to  the  committee  for  the  maintenance  of 
the  lunatic  up  to  the  time  of  her  death  (no  order  for 
maintenance  having  been  made,  but  the  administratrix 
admitting  that  sum  to  be  the  amount  due,  for  the 
purpose  of  saving  the  expense  of  a  reference) ;  and 
that  the  rest  of  the  fund  might  be  paid  to  the  admi- 
nistratrix. 

Mr.  Smith  appeared  for  the  administratrix  and  con- 
sented to  the  order,  but 

The  Lord  Chancellor  refused  to  make  the  order 
without  a  reference,  unless  it  were  consented  to  by  the 
parlies  beneficially  interested  in  the  lunatic's  estate. 
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TRULOCK  V.  ROBEY.  Nw.  18. 

THIS  was  an  appeal  from  an  order  of  the  Vice-  AluHofre* 
Chancellor  of  England^  allowing  a^demurrer  to  a  apparent  on 
bill  of  review,  for  alleged  error  on  the  face  of  a  decree  the  decree, 

which  had  been  enrolled.  errQra  of  f^, 

and  not  to 
errora  of  judg* 
On  the  nature  of  the  case  being  stated,  the  Lord  ment  upon  the 

Chancdlor  asked,  in  what  the  alleged  error  consisted,      n^®"^* 

Mn  Miller  for  the  Appellant,  said,  that  the  original 
bill  was  filed  for  the  redemption  of  a  mortgage,  made 
many  years  ago  to  the  father  of  the  Defendant  Tkamas 
Bobey  who  had  devised  it  by  will  to  his  son.     That  it 
was  alleged  in  the  bill,  and  admitted  by  the  answer,  that 
the  father  had   entered  into  possession  of  the  mort- 
gaged  estate  some  years  before  his  death,  and   that 
since  his  death  the  son  had  continued  in  such  posses- 
sion :  but  that  the  decree  had  confined  the  account  of 
rents  and  profits  to  the  possession  of  the  son,  which  he 
admitted  was  all  that  the  bill  specifically  prayed,  but  he 
contended  that  under  the  prayer  for  general  relief,  the 
Plaintiff  was  entitled,  upon  the  allegation  and  admis- 
sion in  the  pleadings,   to  a  like  account  during  the 
possession  of  the   father,  though  his  personal   repre- 
sentative was  not  a  party,  Venables  v.  Fqyle  (a),  Mathews 
V.  Waltayn{b\  and  that  such  omission  was  therefore  error 
apparent  on  the  face  of  the  decree.  Another  error  which 
he  suggested  was,  that  the  decree  ordered  the  costs  to  be 
paid,  instead  of  reserving  them  as  was  usual  in  redemp- 
tion 

(a)  Ch.Ca.2.  (h)  ^Fei.llS. 
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•  184?.        tion  suits  Against  a  mortgagee  in  possession^      Wihan 
Trulock      ^'  Metcalfe  («),  Norrish  v.  Marshall.  (6) 


V, 
HOBET, 


2^he  Lord  Chancellor. 

These  are  not  such  errors  as  will  support  a  bill  of 
this  kind.  A  decree  may  be  a  proper  subject  for  a 
petition  of  rehearing  and  yet  not  be  a  proper  subject  for 
a  bill  of  review ;  and  here,  moreover}  you  complain  of 
the  decree  for  not  having  given  you  more  than  you 
asked  by  the  bill. 

Mr.  Miller  then  submitted  that  the  same  grounds  of 
error  would  support  a  bill  of  review,  which  were  o|)en 
upon  a  petition  of  relvearing,  and  that  in  that  respect 
the  enrolment  of  the  deci'ee  made  no  difference ;  in 
support  of  which  he  cited  Brend  v.  Brend{c)  and 
Ben/iam  w  Ne7Vcomb{d)j  in  both  of  which  the  error 
assigned  was  error  in  substance,  not  in  form,  and  in 
which  the  Lord  Keeper  is  reported  to  have  censureil 
the  practice,  which  the  registrars  had  adopted,  of  draw- 
ing up  decrees  with  a  general  recital  of  the  proofs 
being  read,  instead  of  stating  what  particular  facts  were 
allowed  by  the  Court  to  be  well  proved ;  <'  without 
which,"  his  Lordship  said,  ^'  a  decree  could  never  be 
reversed  by  a  bill  of  review,  but  all  erroneous  decrees 
must  be  reversed  upon  appeaU"  He  also  cited  Peny^ 
v.  Pliclips  (f ). 


The  Lord  Chancellor. 

The  two  first  authorities  only  shew  the  truth  of  what 
lias  often  been  said,  that  those  cases  in  Vernon  are  not 
to  be  depended  upon,  for  no  one  ever  heard  of  the 


registrar 


(a)  1  Ru8i.  530. 
(6)  5  Mad,  4^15. 
Ic)  I  Vem.  213. 


(rf)  I  Vcm.2l5. 
(c)  17  Vcs.  173. 
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registrar  taking  on  himself  to  say  what  facts  were  proved. 
His  business  is  to  state  what  evidence  was  admitted  :  it 
is  for  the  Court  to  say  what  facts  are  established  by  it. 

.In  the  other  case,  Lord  Eldon  seems  to  lay  down  the 
rule  as  I  have  always  understood  it.  (a)  He  says> 
'*  There  is  a  great  distinction  between  error  in  the 
decree  and  error  apparent.  The  latter  description  does 
not  apply  to  a  merely  erroneous  judgment.''  A  bill  of 
this  nature  does  not  go  to  the  propriety  of  the  de- 
cision upon  the  merits,  but  deals  only  with  what  is 
contrary  to  the  forms  and  practice  of  the  Court.  The 
objections  raised  by  the  present  bill  are  quite  dbtinct 
from  that,  (b) 

Appeal  dismissed  with  costs,  (c) 


1847. 


Trulock 

UOOBY. 


(a)  See  17  Fes.  178. 

(b)  Lord  Redesdaie  defines 
"error  apparent"  only  by  an 
illostration.  Speaking  of  a  bill 
of  review  he  says  — >"  It  may  be 
brooght  upon  error  of  Islw,  ap- 
pearing in  the  body  of  the  de- 
cree itself,  or  upon  discovery 
of  new  matter.  In  the  first 
case^  the  decree  can  only  be  re- 
Tersed  upon  the  ground  of  the 


apparent  error ;  as  if  an  abso- 
lute decree  be  made  against  a 
person  who,  upon  the  face  of 
it,  appears  to  have  been  at  the 
time  an  infant,"  Bed.  Pi.  84. 
4th  ed. 

(c)  See  15  Sim.  277.,  from 
which  it  appears  that  the  Vice- 
Chancellor  allowed  the  demurrer 
on  a  different  ground.  : 
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1847.  ANDREWS  V.  LOCK  WOOD. 

Nov.  17. 

Plea  to  a  bill  riiHE  Defendant  Lockwood^  in  1839,  instituted  a  suit 
ovemilS  on  against  two  persons  named  Andrews  and  Abdi/^  at 

a  point  of  the  hearing  of  which,  in  1845,  a  deqree  was  made, 
dL^n^'l^^  whereby  it  was  ordered  that  the  bill  should  be  dis- 
matenal  issue,  missed  with   costs,  and  that  such  costs,  when  taxed, 

should  be  paid  by  Lockwood  to  the  Defendants,  andy  by 
consent,  it  was  ordered  that  certain  documents  which 
had  been  deposited  with  the  Record  and  Writ  Clerk 
pursuant  to  an  order  therein  mentioned,  should  be  de- 
livered up  to  the  Defendants. 

Andrews  having  died  before  the  costs  were  taxed  under 
that  decree,  his  widow  and  sole  executrix  filed  this  bill  to 
revive  the  suit  against  Lackwood  and  Abdyj  whereupon 
Lockwood  put  in  the  following  plea. 

This  Defendant,  by  protestation,  &c.,  for  plea  saith 
that  before  the  PlaintifT  exhibited  her  said  bill,  that  is 
to  say,  on  the  28th  May  1845,  the  documents  men- 
tioned in  the  decree,  and  which  were  thereby  ordered 
to  be  delivered  to  the  Defendants  therein  named,  were, 
in  pursuance  of  such  decree,  duly  delivered  accordingly, 
and  that  by  the  means  aforesaid  the  said  decree  was 
before  the  filing  of  the  said  bill,  fiilly  performed  and 
executed  in  all  respects,  save  in  so  far  as  respects  the 
taxation  and  payment  of  costs  thereby  directed  to  be 
taxed  and  paid,  and  the  Defendant  doth  therefore  plead 
the  matters  aforesaid^  &c. 

The  Vice-Chancellor  of  England^  having  allowed 
the  plea    on  the  ground   that   the    practice   of   the 

.  Court 
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Court  did   not  allow  the  revivor  of  a  suit  for  costs 
aIone»  {a) 

The  PlaintiiF  appealed ;  and  the  argument  turned 
herei  as  it  had  done  belowi  principally  upon  the  sup- 
posed rale  of  practice,  {a) 

Mr.  Js4  Parker  and  Mr.  Goodeve  for  the  Appellant, 

Mr.  BetheU  and  Mr.  Heathfield  for  the  Respondent. 


1847. 


Andrews 
lockwood. 


The  Lord  Chancellor. 

Two  points  were  raised  in  this  appeal :  1.  Whether 
io  the  case  of  a  decree  merely  directing  the  payment  of 
costs,  and  the  subsequent  death  of  the  party  to  whom 
such  costs  are  ordered  to  be  paid,  the  personal  repre- 
sentative of  such  party  could  revive  the  cause  for  the 
sole  purpose  of  taking  the  benefit  of  such  order. 
2.  Whether  the  plea  in  this  case  properly  raised  the 
question,  or  whether  the  matter  pleaded  was  not  im- 
material and  the  plea  therefore  bad.  The  first  impres* 
sion  upon  the  mind  of  the  Vice-Chancellor  seems  to 
have  been  against  the  plea  upon  this  ground,  and  I  think 
that  impression  was  correct. 

The  bill-  of  revivor  states  the  decree,  which  was 
merely  a  dismissal  with  costs  to  be  paid  by  the  Plaintiff, 
the  party  pleading  to  the  bill  of  revivor,  to  the  De- 
fendant, the  Plaintiff  in  the  bill  of  revivor,  but  with 
this  direction, — *'  And  by  consent  it  is  ordered  that  the 

documenta 


Kov.  17. 


(a)  S«e  15  &m.  153.  Since 
tbis  appeal  was  argiied  the  report 
of  Bowyer  v.  Beamish  (2  Jan.  ij 
Lot,  228.)  has  appeared,  in  which 
the  same  question  arose  in  Ire^ 


land,  before  Sir  Edward  Sugdeity 
who,  after  an  elaborate  review 
of  the  authorities,  came  to  the 
same  decision  upon  the  rule  of 
practice  as  the  Vice  Chancellor. 
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V, 
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documents  deposited  with  the  Record  and  Writ  Clerk, 
pursuant  to  an  order  in  the  said  decree  mentioned,  be 
delivered  to  the  Defendant."  The  plea  is,  that  the 
documents  by  the  decree  directed  to  be  delivered  to 
the  Defendant  have  been  delivered  to  him,  and  that  all 
the  decree  has  been  performed  except  the  payment  of 
the  costs* 


The  only  ground,  upon  which  the  fact  of  these  docu- 
ments having  been  delivered  to  the  Defendant  could  be 
considered  as  raising  a  material  issue,  would  be,  that 
such  direction  in  the  decree  entitled  the  Plaintiff  in  the 
bill  of  revivor  to  revive  until  it  was  executed,  but  that 
such  right  ceased  the  moment  it  was  executed,  the 
order  to  pay  costs  being  assumed  not  to  give  such  right. 
This  can  only  be  so  if  the  direction  to  the  Clerk  of 
Records  and  Writs  to  deliver  the  documents  to  the 
Defendant  could  not  be  executed  after  the  death  of  the 
party  to  whom  they  were  to  be  delivered,  without  the 
suit  being  first  revived.  This  proposition  it  is,  I  think, 
impossible  to  maintain. 

The  direction  was  not  for  any  thing  to  be  done  by 
any  parties  to  the  dismissed  suit,  but  upon  an  officer  of 
the  Court,  which,  if  he  had  hesitated  to  obey  it,  might 
have  been  enforced  without  any  reference  to  the  other 
party  in  the  cause,  and  the  propriety  of  which  such 
party  could  not  have  questioned,  the  order  being  by 
consent.  If,  therefore,  there  bad  been  no  direction  as 
to  costs,  but  simply  the  direction  as  to  the  documents, 
and  the  same  death  had  happened,  I  do  not  think  that 
any  revivor  of  the  suit  w*ould  have  been  necessary  to 
obtain  the  benefit  of  this  direction ;  and  if  this  direction 
standing  alone,  would  not  have  supported  a  bill  of  re- 
vivor, it  cannot  have  that  effect  when  coupled  with 
another  direction,  which  it  is  assumed  would  not  sup- 
port 
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port  a  revivor.  If  that  direction,  unperformed,  would 
not  have  supported  a  bill  of  revivor,  it  must  be  im- 
material whether  it  had  been  performed  or  not,  and  con- 
sequently the  issue  raised  by  the  plea  was  not  material, 
and  the  plea  was  therefore  bad. 
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LOCKWUGD. 


Tlie  case  of  Askew  v.  Townshend  (a)  strongly  re- 
sembles the  present.  After  a  decree  for  a  perpetual  in- 
junction and  payment  of  costs  by  the  Defendant,  he 
died.  A  demurrer  to  a  bill  of  revivor  was  allowed, 
because,  although  there  was  other  matter  in  the  decree 
besides  the  costs,  such  other  matter,  f.  e,  the  perpetual 
injunction,  did  not  require  a  revivor  of  the  suit.  In 
that  case  the  immaterial  matter  did  not  make  the  de- 
murrer bad ;  in  this,  it  cannot  constitute  a  good  plea, 

I  think,  therefore,  upon  this  ground,  without  giving 
any  opinion  as  to  the  important  point  decided  by  the 
Vice-Chancellor,  that  the  allowance  of  this  plea  was  er- 
roneous, and  that  it  ought  to  have  been  disallowed. 

(a)  2IHck.i1\. 


Vol.  II. 


Dd 


♦02  CASES  IN  CHANCERY; 

1848. 


•^«»  17.  GIBSON  V.  INGO  and  Others* 


One  of  three 
Defendants 


A  FTER  a  decree  with  costs  had  passed  agahist  the 
againsrwhom  three  Defendants,  but  before  the  costs  had  been 

a  decree  with    taxed,  the  solicitor  of  Gilbert  Simpson,  one  of  the  three, 

costs  had  .  , 

been  made,       died,  whereupon  the  Taxing  Master  refused  to  proceed 

being  abroad  ^^^jj  ^  ,,g^  solicitor  should  be  appointed.  Gilbert  Simp-^ 
and  not  hkely  ,    ^'^  ^ 

to  return,  and  5on,  who  was  a  master  mariner,  was  abroad,  and  on 

beine^d^'^  inquiry  at  the  house  where  he  had  resided  before  he 
the  Court  re-  left  England^  the  Plaintiff  was  informed  by  his  father 
the  Taxing-      ^^^  sisters  that  he  had  sailed  to  America  two  years  ago 

Master  to  pro-  ^vith  his  family  in  embarrassed  circumstances,  and  that 

ceed  with  the    ,  ,.,    , 

taxation  of       he  was  not  likely  to  return. 

costs  upon 

warrants 

served  only  Under  these  circumstances,  a  motion  which  had  been 

of  the  two'*^^  refused  by  Vice-Chancellor  Wigram  was  now  renewed, 
other  Defend-  by  way  of  appeal,  before  the  Lord  Chancellor,  that  the 
dered  that  ^"    Taxing  Master  might  be  ordered  to  proceed  with  the 

service  at  the  taxation  notwithstanding  Simpson  was  out  of  the  juris- 
late  residence      ...  ,  ,  ,  ...  , 

of  the  absent     diction,  and  not  represented  by  any  solicitor ;   or  that 

Defendant,       service  of  the  Master's  warrants  in  such  taxation  on  the 

where  some  t    <•      t 

of  his  family  solicitor  of  the  two  other  Defendants  might  be  deemed 
sldlne^ofasub-  8°^  service  on  Simpson,  or  that  the  Court  would  make 

poena  to  ap-      such  other  order  as  should  seem  meet; 

point  a  new 

attorney, 

should  be  Mr.  Romillu  and  Mr.  Heathfield  for  the  motion. 

good  service 

fendant^And  ^"  Ratdiff^.  Boper  (fl),  the  clerk  in  Court  of  a  De- 
upon  such        fendant  being  dead,  and  the  Defendant  himself  keeping 

havFnff"been  ^^^  ^^  ^^®  ^^^  *°  avoid  service  of  a  writ  of  execution. 
servedaccord-  The  Court  refused  to  proceed  until  a  new  clerk  in 

ingly  and  no  ^ 

attorney  ap-  vxjuri. 

pointed,  the  (^j  1  p  ^^^  4^0^ 

Court  subse-  ^  "^ 

quently  ordered  the  Master  to  proceeJ  in  tha  party's  absence. 


On  a  subsequent  day,  Mr.  Romilljf  stated,  that  a  sub- 
jKena  had  on  the  2d  o{  February  been  duly  served  at  the 
residence  pursuant  to  that  order,  but  that  no  attorney 
bad  been  appointed,  and  he  therefore  asked  leave  to 
proceed  with  the  taxation  in  the  absence  of  Simpson. 
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Court  were  appointed,  but  ordered  that  service  of  a  mb^  ^  1848. 
pama  ad  faciend^  attorn,  at  the  residence  of  the  De- 
fendant should  be  good  service.  In  Francklyn  v.  Co/- 
houn  and  Shillabar  v.  Langdon  (a),  under  similar  cir- 
cumstances, orders  were  made  for  substituted  service 
on  the  solicitor  of  the  party.  The  difficulty  in  this 
case  arises  from  the  late  statute  abolishing  the  office  of 
the  Six  Clerks.  Before  that  statute,  in  case  of  the  ab- 
sence of  the  party  and  the  death  either  of  his  solicitor 
or  clerk  in  Court,  a  subpoena  adfaciend*  attorn,  might 
have  been  served  on  the  survivor. 

The  Lord  Chancellor. 

If  I  made  the  order  as  prayed,  it  might  be  a  pre- 
cedent for  a  Plaintiff,  in  any  case,  going  on  after  the 
death  of  a  Defendant  without  any  one  to  represent  him. 
There  is  nothing  in  the  late  Act  to  warrant  such  an 
alteration  of  the  practice.  The  clerks  in  Court  were 
merely  privileged  attornies,  and  the  Act  only  took  away 
their  privilege.  What  you  want  is  an  order  for  a  sub-^ 
poena  on  the  Defendant  to  appoint  another  attorney ; 
that  must  be  done  according  to  the  old  practice. 

Mr.  Somilly  then  suggested,  on  the  authority  of  Rat^ 
cliffy.  Rqper^  that  service  of  such  a  subpoena  at  the  late 
residence  of  the  Defendant  should  be  deemed  good  ser- 
vice on  the  Defendant;  and 

An  order  was  made  in  those  terms. 


Dd  2 
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The  Lord  Cuancj^llor. 

Whenever  the  Court  orders  substituted  service  it 
means  to  put  the  party  in  whose  favour  the  order  is 
made  in  the  same  situation  as  if  there  had  been  actual 
service.     Therefore  you  may  take  the  order. 


Jan,  27. 


COPE  V.  RUSSELL. 


When  a  party    npHIS  was  a  motion  on  behalf  of  the  Plaintiff,  under 
against  whom       I  ' 

a  judgment        ■*■    the  Slst  General  Order  of  May  1845,  for  an  order 

preparatory  to  entering  an  appearance  for  the  Defend- 
ant on  the  presumption  of  his  having  absconded  to 


had  been  reco- 
vered, had 
taken  ad- 
vantage of  a  . , 
stay  of  execu.  a^oid  service. 

tion  to  convert 
all  his  per- 
sonal property 
into  money 
and  go  abroad, 
after  notice 
from  the  cre- 
ditor that  he 
intended  to 
file  a  bill  to 
enforce  the 
judgment 
against  his 
real  estate  as 
soon  as  the 
interval  re- 


The  object  of  the  suit  was  to  enforce  a  judgment,  re* 

covered  bv  the  Plaintiff  agrainst  the  Defendant  in  De^ 

cember  1845,  as  a  charge  upon  his  real  estates  under 

the  1  &  2  VicL  c.  110.,  and  the  affidavit  in  support  of 

the  motion  stated,  that  between  the  judgment  and  exe* 

cution,   which   had   been  stayed  for   two  months,  the 

Defendant  had  converted  all  his  household  goods  and 

other  personal  property  into  money,  and  had  since  gone 

abroad,  after  having  received  notice  from  the  Plaintiff's 

quired  for  that  solicitor  that  this  bill  would  be  filed  as  soon  as  the  in- 

Stfl^y 2^  terval  prescribed  by  the  statute,  after   the  signing  of 

Vict.  c.  110.      judgment  should  have  expired. 

should  have  _  _ 

expired.  Held,  Mr. 

on  such  bill 

being  Bled  accordingly,  that  the  Defendant  was  to  be  considered  as  having  absconded 

to  avoid  process  in  this  suit,  and,  thecefore,  at  all  events  within  the  31st  Order  of 

May  1845. 

But  temble.  If  it  had  appeared  that  he  had  gone  abroad  within  two  years  before 
the  filing  of  the  bill  to  avoid  process  generally,  that  would  have  been  sufficient 
within  the  meaning  of  the  order. 


On  the  following  day  his  Lordship  said,  that  upon 
the  construction  of  the  Order  he  remained  of  the  same 
opinioQ  that  he  had  expressed  the  day  before  —  that  the 
absconding  referred  to  in  the  Order,  meant  absconding 
lo  avoid  being  served  with  process  generally,  within  the 
time  mentioned ;  but  that,  on  reading  the  affidavit,  it  ap- 
peared to  him\  that  the  question  on  which  the  Vice- 
Chancellor  expressed  a  doubt  did  not  arise,  as  his 
LfOrdship  thought  it  sufficiently  appeared  from  the  facts 
stated,  that  the  party  had  absconded  to  avoid  process 
in  this  suit.  He  should,  therefore,  rest  his  judgment 
on  that  ground. 

Motion  granted. 

Dd  S 
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Mr.  Swifts  for  the  motion,  said,  that  Vice-Chancellor  1848. 
Knight  Brucej  before#whom  it  had  been  made  in  the 
first  instance,  had  expressed  a  doubt,  considering  the 
interval  of  time  that  had  elapsed  since  the  judgment, 
and  that  the  affidavit  did  not  state  at  what  particular 
period  of  that  interval  the  Defendant  had  gone  abroad, 
whether  the  case  was  within  the  General  Order,  and 
therefore  refused  the  motion,  and  suggested  that  the  ap- 
plication should  be  made  to  the  Lord  Chancellor. 

Tie  Lord  Chancellor. 

The  Vice-Chancellor  appears  to  think  that  the  pro- 
cess mentioned  in  the  Order  means  process  in  the 
particular  suit  only,  whereas  the  Order  seems  to  refer 
to  an  absconding  to  avoid  being  served  with  process 
generally,  for  it  supposes  the  case  of  a  Defendant  who 
has  been  within  the  jurisdiction  '^at  some  time  not  more 
than  two  years  before  the  subpcena  was  issued,"  and  the 
words  of  the  Order  are  "  to  avoid  service,"  not  such 
service.  But  I  will  look  at  the  affidavits  before  I  make 
the  order. 
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Nov.  17.  WATTS  ».  HYDE. 

An  order  A  T  the  hearing  of  this  cause  before  Vice-Chancellor 

made  at  the        /%     rr  .  »      « 

hearing  of  Knight  Bruce  on  the  3 1st  oi  January  1846|  his 

a  cau^e  in  Honour  being  of  opinion  that  the  facts  appearing  in 
below,  by         evidence  would  have  supported  a  more  favourable  case 

PlSiff  tas  ^^^  *®  Plaintiff  than  that  made  by  the  bill,  and  one 
allowed  to  which,  if  unanswered  by  the  Defendant,  would  entitle 
for^the  pur-'  ^^^  Plaintiff  to  the  relief  actually  prayed,  made  an  order 
poseofmaking  that  the  Plaintiff  should  be  at  liberty  within  ten  days 
but  not  to  alter  ^^  amend  the  bill  by  making  such  case  expressly,  but 

the  prayer  or    not  to  extend  or  vary  the  prayer,  or  require  any  answer 

go  into  new  y  tr     ^  i  ^         , 

evidence,  and    to  the  amendment;  and  that  the  Defendant  should  be 

the  Defendant  ^^  liberty  to  put  in  an  answer   to  such  amendments 

was  to  be  at         ^  "^  * 

liberty  to  put    within  three  weeks  from  that  time,  which  answer,  if  any, 

wifwer  and  ^^^  '^  ^^  accepted  by  the  Plaintiff,  and  was  to  be  con- 
exaniftiewit-  sidered  as  having  been  replied  to  immediately  after 
cessary,  in        filing  the  same;  and  the  Plaintiff  was  not  to  be  at  liberty 

support  there-  to  examine  any  witnesses  without  leave  of  the  Court,  but 
of  was,  upon 

appeal,  dis-       the  Defendant  whether  answering  or  not  answering  sucli 

charged.  And  amendments  was  to  be  at  liberty  within  six  weeks  of 
the  practice  ^  ,       "^ 

generally,  of  that  time  to  examine  any  witnesses  for  the  purpose  of 
amendments  resisting  the  case,  if  any,  which  should,  be  made  by  the 
at  the  hearing,  amendments,  whether  such  witnesses  should  or  should 
purpose  of  ^  ^^^  ^^^^  been'al ready  examined  in  the  cause;  and  pub- 
making  the  lication  of  such  evidence  was  to  pass  at  the  end  of  the 
plete  as  to  said  six  weeks  without  further  order,  if  and  the  said 

parties,  or,        amendments  should  be  made,  it  was  ordered  that  the 
under  parti- 
cular cu-cum-    cause  should  stand  on  the  paper  to  be  further  heard  on 
stances,  adapt-  .« 

ing  the  prayer  ^"^ 

to  the  case 

made  and  proved,  was  reprobated  as  dangerous,  and  unwarranted  by  the  ertaUished 
rules  of  procedure  in  Courts  of  Equity. 
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the  SSrd  of  March  then  next,  and  the  parties  respect- 
ively, whether  a  cross  bill  should  or  should  not  be  filed 
were  to  be  at  liberty  to  apply  to  the  Court  for  a  vari- 
ation of  either  of  the  times  aforesaid  as  they  might  be 
advised,  and,  if  the  bill  should  not  be  amended,  it  was 
ordered  that  the  cause  should  stand  for  judgment  on 
the  record  as  it  then  stood,  on  the  21st  of  February  then 
nexL 
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Watts 

V. 

Hyde. 


The  bill  was  amended  pursuant  to  that  order,  and 
the  Defendant  put  in  an  answer  to  the  amendments,  and 
examined  witnesses  in  support  thereof.  And  upon  the 
cause  coming  on  again  to  be  heard  upon  the  amended 
record,  the  Vice-Chancellor  made  a  decree  for  the 
Plaintiff  with  costs. 

The  Defendant  appealed  both  from  the  order  of  the 
31st  of  January f  and  from  the  decree. 

Mr.  Anderdan  and  Mr.  HaUettj  for  the  Appellant. 
Mr.  Bacon  and  Mr.  StevenSf  for  the  Respondent. 

On  the  nature  of  the  order  being  stated. 

The  Lord  Chancellor  said,  the  practice  was  new 
to  him,  and  asked  whether  there  was  any  precedent  for 
such  an  order. 

The  counsel  for  the  Respondents  not  being  prepared 
with  any,  the  case  stood  over  that  they  might  search  for 
authorities. 


On  a  subsequent  day  the  point  was  argued,  and  the 
following  authorities  were  referred  to  in  addition  to 
those  mentioned  in  the  judgment;  Redesd.  PL  (4th  ed.) 

pp.  55. 
Dd  4 
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1847.  pp.  55.  326.  Pritchard  v.  Qtiinchant  (a)^  Hamilton^  r» 
Houghlon(jb),  Attomey^Gmeral  v.  Fishmongers*  Com* 
pany  (c),  Cox  v.  AUingham.  {d) 


The  Lord  Chancellor. 

The  petition  of  appeal  complains  of  an  order  of  Slst 
oijanntary  1846,  permitting  the  PlaintiiFto  amend  his  bill 
after  the  cause  was  in  hearing,  and  of  the  decree  made 
upon  the  bill  as  amended,  dated  2drd  of  March  1846  ; 
and  the  question  I  now  have  to  consider  is,  whether 
the  order  was  consistent  with  the  practice  of  the  Court 
and  one  which  ought  under  the  circumstances  to  have 
been  made. 

The  case  made  by  the  bill  at  the  hearing  was,  that 
the  Plaintiff,  being  indebted,  executed  a  deed,  covenant- 
ing to  pay  1500/.  in  three  payments  of  500/.  each  to 
trustees  to  be  divided  amongst  the  creditors,  and  to  in- 
sure his  life  in  that  sum,  with  a  proviso,  that  the  deed 
should  be  void  if  the  insurance  was  not  made  and  kept 
up;  in  consideration  of  which  the  creditors  released 
their  claims  against  him.  The  Defendant,  a  creditor, 
executed  the  deed,  and  afterwards  brought  an  action 
for  the  debt  claimed  by  him,  and  it  being  held  by  the 
Court  of  Exchequer  that  the  Plaintiff  could  not  be 
protected  by  the  release  in  the  deed,  the  insurance  not 
having  been  effected,  the  bill  was  filed,  setting  up  al- 
leged equities  against  the  Defendant  making  this  objec- 
tion to  the  deed,  such  as,  that  he  knew  that  the  insur- 
ance had  not  been  effected,  and  yet  was  a  party  to  the 
Plaintiff's  acting  under  the  deed  by  paying  the  instal- 
ment agreed  to  be  paid  to  the  trustees,  and  praying  that 
the  deed  might  be  declared  to  be  binding  in  equity 

upon 

(a)  Ambl.  147.  (<?)  4  MifL  4*  Cr.  8. 

(6)  2  BUgh,  169.  (d)  Jac.  337. 
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upon  the  Defendant,  notwithstanding  the  non-insurance,        1847. 
or  that  an  account  might  be  taken  of  the  Defendant's 
debt,  and  for  an  injunction  against  proceedings  at  law. 

The  cause  coming  on  for  hearing  upon  the  bill  and 
the  evidence  taken  in  the  cause,  the  Court  made  the 
order  appealed  from,  viz.,  that  the  Plaintiff  should  be 
at  liberty  within  ten  days  to  amend  the  bill  by  making 
expressly  such  case  if  any  as  he  had  for  relief  on  the 
ground,  or  in  consequence  of  such  agreement,  promise, 
or  understanding,  if  any,  as  there  was  on  the  part  of  the 
Plaintiff  and  Defendant  or  either  of  them,  that  the  debt 
due  from  the  Plaintiff  to  the  Defendant  at  the  time  of 
the  resolutions  in  the  pleadings  mentioned  should  be 
paid  in  full  by  the  Plaintiff,  notwithstanding  such  reso- 
lutions, and  notwithstanding  such  release;  but  the  Plainv 
tiff  was  not  to  extend  or  vary  the  prayer  of  the  bill. 

What  equities  might  arise  from  the  fact  of  such  an 
agreement  having  been  made,  it  is  not  material  to  con* 
aider,  as  it  is  certain  that  no  such  case  was  made  by 
the  bill ;  for  the  bill  was  to  enforce  the  provisions  of 
the  deed  against  the  Defendant,  notwithstanding  the 
omission  to  insure  by  the  Plaintiff,  upon  certain  con- 
duct imputed  to  him,  but  not  upon  the  ground  of  any 
understood  agreement  between  the  Plaintiff  and  De- 
fendant. The  order,  in  fact,  proves  that  the  case  so  to 
be  made  by  amendment  was  a  new  case. 

The  evils  which  must  necessarily  attend  making  a 
new  case  after-  the  cause  has  been  brought  on  for  hear-* 
ing,  are  so  obvious  that  it  cannot  be  necessary  to  enume- 
rate them,  and  I  have  frequently  of  late  taken  occasion 
to  express  my  opinion  of  any  relaxation  of  the  practice 
in  that  respect  The  rules  which  regulate  pleading 
and  the  conduct  of  a  cause,  and  particularly  the  taking^ 

of 
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1847*  of  evidence,  are  framed  for  the  purpose  as  iar  as  possible 
of  enabling  both  parties  to  bring  their  case  fairly  and 
fully  before  the  Court,  and  to  guard  against  those  dan- 
gers, particularly  with  respect  to  evidence,  which  the 
mode  of  proceeding  in  equity  is  too  much  calculated  to 
produce.  These  objects  would  be  defeated  and  these 
guards  become  inoperative  if  a  new  case  were  per- 
mitted to  be  made  at  the  hearing;  and  such  an  order  as 
this  has  the  additional  objection,  that  it  holds  out  a  kind 
of  promise  to  the  Plaintiff,  that  if  he  can  make  out 
such  a  case  as  the  order  suggests,  the  Court  will  grant 
him  relief.  It  is  true  that  the  order  prohibits  the 
Plaintiff  from  going  into  any  evidence  without  leave  of 
the  Court ;  but  if  he  has  already,  and  before  any  such 
case  was  made,  given  evidence  upon  which  he  can  rely 
to  support  it  when  made,  such  evidence  must  have  been 
given  improperly,  there  being  no  matter  in  issue  to 
which  it  could  apply ;  and  the  Defendant  who  for  that 
reason  was  not  bound,  and  could  not  be  expected,  to 
answer  it,  is  now  with  full  knowledge  of  his  adversary's 
evidence  to  do  what  he  can  to  contradict  it  —  a  course 
contrary  to  ail  the  rules  of  Courts  of  Equity,  whatever 
may  be  the  merits  or  demerits  of  such  rules. 

It  is  not,  however,  from  any  opinion  of  my  own  as  to 
tiie  evils  likely  to  arise  from  the  permission  given  by 
the  order  appealed  from,  that  I  feel  it  impossible  to 
sanction  it.  It  is  a  question  of  practice  and  a  case  of 
discretion ;  and  I  have  made  these  observations  only  for 
the  purpose  of  shewing  the  grounds  upon  which  I  de- 
cline to  relax  the  practice  upon  this  subject,  by  which  I 
mean  the  existing  practice ;  for  I  am  aware  that  there 
are  instances,  particularly  in  former  times,  of  great 
latitude  having  been  allowed  as  to  amending  bills,  and 
it  is  and  must  be  a  matter  of  discretion  ;  but  that  dis* 
cretion  ought  to  be  regulated  by  what  has  been  found 

most 
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most  secure  for  and  beneficial  to  the  suitor.  I,  there* 
fore,  for  this  purpose  look  to  the  case  of  PaUe  v. 
Qinton  (a),  in  which  the  question  was  much  considered 
by  Sir  W.  Grant,  I  have  no  disposition  to  go  l^eyond 
that  case,  or  to  depart  from  the  rule  as  there  laid  down. 
The  case  made  by  the  bill  was,  as  to  the  existing  De- 
fendants, complete,  and  required  uo  alteration;  and  if 
the  bill  had  prayed  only  general  relief,  what  the  Couit 
thought  the  Plaintiff  entitled  to  might  have  been  de- 
creed ;  but  the  bill  prayed  specific  relief,  to  which  the 
Court  thought  him  not  entitled,  and  the  praying  of 
which  prevented  the  Court  from  assisting  him  under 
the  general  relief.  The  Court  therefore  permitted  him 
to  amend  by  praying  the  relief  to  which  the  Court 
thought  him  entitled.  There  was  no  new  case  made, 
no  new  matter  put  in  issue,  no  new  evidence,  and* 
therefore  none  of  the  objections  to  which  I  have  before 
alluded.  It  is  therefore  no  authority  for  the  order 
complained  of;  but  the  grounds  upon  which  Sir  W. 
Grajtt  put  his  order  are  conclusive  against  it,  for  he 
says,  ^'  To  the  extent  of  allowing  you  to  alter  the 
prayer,  I  have  no  objection,  but  I  can  find  no  authority ' 
for  amending  the  bill  generally ;  "  and  again  :  **  I  was 
disposed  to  permit  the  Plaintiff  to  vary  his  prayer,  not 
extending  it  to  any  variation  in  the  body  of  the  bill 
further  than  he  might  upon  the  mere  permission  to  add 
a  party."  In  the  present  instance  a  new  case  is  per- 
mitted to  be  made  in  the  body  of  the  bill,  but  no  varia- 
tion in  the  prayer. 

Cases  .of  permi^ion  to  amend  by  adding  parties  have 
no  application  to  the  present  Such  amendments  neces- 
sarily followed  the  adoption  of  the  rule  not  to  dismiss  a 
bill  for  want  of  parties.     Such  statements  as  might  be 

necessary 

(a)  12  Vet.  62. 
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necessary  to  shew  them  proper  parties,  or,  as  in  some 
cases,  to  shew  why  proper  parties  could  not  be  made 
defendants,  were  indispensable;  but  the  suit,  as  against 
the  former  Defendant,  remained  just  as  it  was,  so  that 
the  practice  was  not  open  to  any  of  the  objections  in- 
separable from  making  a  new  case  against  existing 
defendants.  Similar  observations  apply  to  a  case  of 
Magdalen  College  v.  Sibthorp{a)  in  1826,  when  leave  was 
given  to  amend  a  bill  by  making  it  an  information  and 
bill,  or  information  only.  There  may,  perhaps,  be 
other  objections  to  the  order,  but  it  does  not  assist  the 
appellant's  case. 


I  think  the  order  appealed  from,  if  affirmed,  might 
lead  to  the  introduction  of  a  dangerous  practice.  I 
must  therefore  discharge  that  order. 


(a)  1  Rtu$,  154.     See  pcntf  Bellamy  v.  Sabine, 
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LACEY  V.  INGLE.  jVbr.  17. 

/\N  the  21st  April  1842,  Mrs. Lacey  (the  Plaintiff)   Shaving 
agreed  with  Henry  Rogers  for  the  purchase  of  an  esta^to  J9. 

estate,  which  he  had  bought  on  the  2d  oi  January  in  the  ^^f^-  in  «uc- 

j     r     I.-  1-   I-  .1.       •  '        c       cession.agreed 

same  year  and  of  which  he  was  then  in  possession,  tor  to  sell  it  to2>. 

the  sura  of  5,200/.,  of  which    1040/.  was  to   be  paid  ^ee  from  in- 

'     ^  *  cumbrances: 

down,  and  the  residue  on  the  completion  of  the  purchase,  part  of  the 

The  1040/.  was  duly  paid  and  abstracts  of  tide  were  EJIT^-.?!^--  * 

J  *^  monev  was  to 

delivered,  from  which  it  appeared  that  the  property  had  be  paid  down, 

been  acquired  by  Rogers  under  four  distinct  purchases ;  ^^  ^^^^  ^^^^ 

the  largest  of  which,  consisting  of  about  266  acres,  had  pletion  of  the 

Durchase 

alone  been  completed  and  paid  for.   Under  these  circum-  During  the  in« 

stances  it  was  agreed,  that  the  purchase  monies  due  jestigation  of 

toe  title)  A» 
from  Rf^ers  to  the  several  parties  from  whom  he  had  induced  D., 

purchased  the  three  other  portions  of  the  estate,  and  no,^**Vfu 

amounting  respectively  to  the  sums  of  294/.,  550/.,  and  mortgages,  to 

350/.  should  be  paid  to  them  out  of  the  balance  of  the  payments  on*^ 

Plaintiff's  purchase-money  remaining  unpaid;  and  that  account  of  the 

she  should  have  separate  conveyances  direct  from  those  money,  and 

parties.     The  abstracts  were  approved  in  the  month  of  ^*.v*"g  a^^^ 
^  ...  raised  a 

October^  but  some   delay  occurred  in  verifying  them,  further  sum 

Rogers   representing  that   the   deeds   relating   to   the  the^gcurit"  of 

266  acres  were  in  the  custody  of  a  third  party,  from  his  contract, 

1  without  Rivin? 

whom  him  notice  of 

C's  mortgage, 
became  insolvent  and  absconded.  A,  thereupon,  with  notice  ofall  that  had  h  pp  ned, 
paid  off  (7.'s  mortpige  out  of  the  balance  of  the  purchase  money  remaining  due, 
and  E^  to  secure  himself,  took  an  assignment  of  ^.'s  mortgage.  But  the  balance  of 
purchase-  money  not  being  sufficient  to  pay  both  jS.'s  charge  and  what  E.  had  paid 
to  B,^  Held,  reversing  the  judgment  below,  that  E.  was  not  entitled  to  tack  his 
security  to  i7.*s  mortgaise,  first,  because,  his  security  was  not  a  security  on  the  estate 
but  only  on  the  purchase  money  :  and,  secondly,  because,  although  E*  at  the  time  he 
advanced  hb  money  had  no  notice  of  any  particular  incumbrance  on  the  estate  ex- 
cept ^.*8,  he  knew  that  he  was  dealing  for  a  supposed  balance  out  of  which  D^ 
having  contracted  for  the  estate  free  from  incumbrances,  would  be  entitled  to  pay 
off  any  incumbrances  to  which  the  estate  might  be  found  to  be  subject,  and  therefore 
the  equities  of  2)  and  E,  were  not  equal. 
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whom  he  had  only  a  covenant  to  produce  them.  In  the 
meantime,  and  on  the  £8th  October^  he  applied  to  the 
PlaintifF  to  advance  him  a  further  sum  on  account  of 
the  purchase-money,  which  she  accordingly  did,  to  the 
amount  of  S50/.  A  few  days  afterwards  she  paid  to  one 
of  the  unpaid  vendors  550^,  the  amount  of  his  purchase- 
money,  pursuant  to  the  agreement  above-mentioned; 
and  she  was,  about  the  same  time,  let  into  possession  of 
the  whole  estate,  the  subject  of  her  own  purchase, 
without  prejudice  to  any  objections  to  the  title. 


On  the  28th  November j  the  Plaintiff's  solicitor  having 
been  informed  that  the  title  deeds  relating  to  the  266 
acres  were  in  the  possession  of  Messrs.  Foster  and  Sons, 
solicitors  at  Cambridge^  he  attended  at  their  o£5ce  for 
the  purpose  of  examining  them  with  the  abstract,  when 
he  was  informed  by  the  Messrs.  Foster^  that  Rogers  had, 
on  the  8th  of  Jantiaiy  1842,  executed  a  legal  mortgage! 
in  fee,  of  those  premises  to  one  Brawn^  a  client  of  theirs, 
for  securing  1500/.,  and  that  by  an  indenture  of  the 
^Isloi  April  1842,  he  had  assigned  the  benefit  of  his 
contract  with  the  FlaintilT  to  the  Defendant  Ifigle^  who 
was  also  a  client  of  theirs,  to  secure  the  sum  of 
800/.  then  advanced  to  him  by  Ingle  :  and  that  it  was 
upon  that  occasion  agreed  that  the  title-deeds,  which 
were  already  in  the  hands  of  the  Messrs.  Foster  as 
solicitors  for  Brawn,  should  as  between  Sogers  and 
Inglej  be  considered  as  remaining  in  their  hands  as  a 
security  for  the  800/.  advanced  by  Ingle.  Two  days 
after  the  discovery  of  these  incumbrances  Rogers  ab- 
sconded, and  a  fiat  in  bankruptcy  issued  against  him, 
under  which  he  was  declared  a  bankrupt 


On  the  20th  of  December  following,  the  PlaintiflT  re- 
ceived a  notice  from  one  Wilkinson  to  the  effect  that 
Rogers  had  on  the  28th  of  January  1842  executed  to 
him  an  equitable   mortgage  in  fee  of  the   266  acres, 

accompanied 
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accompanied  by  a  deposit  of  his  own  purchase  deed  1847. 

thereof,  and  a  document  purporting  to  be  an  abstract  ^"^^^^^^^^  • 

of  the  title  thereto,  to  secure  the  sum  of  2000/. ;  and  «. 

that  that  sum  with  interest  still  remained  due.  L^glb. 

On  enquiry  it  appeared  that  the  deed  so  deposited 
with  WiUeinson^  was,  in  fact,  a  forged  duplicate  of 
Sogers*s  real  purchase  deed,  which  had  been  previously 
deposited,  along  with  the  other  title  deeds,  in  the  hands 
of  Messrs.  Foster  on  the  occasion  of  BrtmrCs  mortgage, 
and  that  Wilkinson  had  no  notice  of  that  mortgage  when 
he  advanced  the  2000/.,  and  took  his  own  security. 

In  the  course  of  the  year  184S  Wilkinson  instituted 
a  suit  to  enforce  that  security,  which  the  present  Plain- 
tiff compromised  on  the  11th  oi  December  1843  by  the 
payment  to  Wilkinson  of  1500/.  in  full  satisfaction  of 
his  claim  for  principal  and  interest ;  and  thereupon  by 
an  indenture  of  that  date,  which  recited  that  the  Plain- 
tiff was  desirous  that  the  said  sum  of  2000/.  and  in- 
terest should  be  kept  alive  as  a  subsisting  charge  or 
lien  upon  the  premises  for  her  benefit  as  against  all 
other  persons  having  or  claiming  any  charge  or  lien 
thereupon,  the  said  sum  of  2000/.  and  interest,  and 
Wilkinsoris  security  for  the  same  were  assigned  to  one 
Partridge  as  trustee  for  the  Plaintiff. 

The  1500/.  so  paid  to  Wilkinson^  together  with  the 
sums  previously  paid,  or  agreed  to  be  paid,  on  account 
of  the  purchase-money,  and  the  1500/.  diie  on  Brawn*9 
mortgage  considerably  exceeded  the  gross  sum  payable 
by  the  Plaintiff  under  her  agreement,  and  therefore  left 
nothing  for  the  payment  of  the  800/.  advanced  by  the 
defendant  on  the  security  of  the  21st  of  April.  Biit  he 
having  on  the  2d  of  June  1843,  paid  off  Brawny  and 
taken  an  assignment  of  his  mortgage ;  insisted  that  he 
bad  a  right  to  tack  his  debt  of  800/.  to  that  mortgage, 

and 
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and  that  tRe  Plaintiff  was  not  entitled  to  redeem  the 
latter  without  paying  the  former  also.  It  was  to  deter- 
mine that  question  that  this  suit  was  instituted,  praying 
redemption  of  the  mortgage  without  payment  of  the  800/. 

It  was  admitted  in  the  cause,  that  neither  the  Plain- 
tiff nor  her  solicitor  had  any  notice  of  Brown^s  mort- 
gage or  of  the  Defendant's  security  until  the  28th  of 
November  1842;  or  of  IVilkinsofCs  security  until  the 
10th  o{  December  1842. 


Vice-Chancel  lor  Kniglit  Bruce^  before  whom  the 
cause  was  heard ,  having  decided  in  favour  of  the  De- 
fendant's right  to  tack,  the  Plaintiff  appealed. 

As  the  argument  turned  chiefly  upon  the  effect  of 
the  indenture  of  the  2d  of  Jtdy  1842,  the  Defendant's 
original  security,  it  is  necessary  to  set  forth  a  short  ab- 
stract of  its  provisions.  —  After  reciting  Roger^s  con- 
tract with  the  Plaintiff  as  one  by  which  200/.  only  out 
of  the  5200/.  was  to  be  paid  down,  and  the  remainder 
on  the  completion  of  the  purchase,  and  that  Rogers 
having  occasion  for  the  loan  of  800/.  had  requested  the 
Defendant  to  lend  him  the  same,  which  he  had  agreed 
to  do  upon  having  the  repayment  thereof,  with  interest, 
secured  by  an  assignment  of  the  monies  to  arise  from 
the  sale  of  the  premises  comprised  in  the  before  re- 
cited contract  in  manner  thereinafter  contained ;  It  was 
witnessed,  that  in  consideration  of  the  sum  of  800/. 
then  paid  to  Rogers  by  Ingie^  Rogers  did  grant,  bar- 
gain, sell,  and  assign  unto  Tfigie,  his  executors,  &c.  all 
the  sum  of  5000/.  so  agreed  to  be  paid  to  Rogers,  as 
the  balance  of  the  price  for  the  said  premises  con- 
tracted to  be  sold  by  the  before  recited  agreement,  and  all 
and  every  other  sum  and  sums  of  money,  rents,  profits, 
and  interests,  which  should  become  due  and  payable 
to  Rogers  under  the   same  agreement,  and  all  right, 

title 
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title,  &c.,  both  at  law  and  in  equity,  of  Rogers,  of,  in,         ]  847. 
and  to,  the  said  sum  of  5000/.,  and  all  other  the  said 
sam  and  sums  of  money,  interest,  and  premises  aforesaid, 
or  any  part  thereof,  and  also  the  said  agreement  itself; 
To  have,  hold,  receive^  and  enjoy  the  said  sum  of  5000/., 
and  all  and  singular  other   the   premises  thereby  as- 
signed, unto  Inghy  his  executors,  &c.,  as  his  and  their 
absolute  property,  with  the  usual  powers  to  Ingle  to 
use  the  name  o(  Sogers  in   enforcing  the  said  agree- 
ment,   and   recovering   payment   of  the    said   sum   of 
5000/.,  the  balance  of  the  said  purchase -money.     Then 
followed  the  trusts  on  which   Ingle  was  to   hold   the 
money  when  recovered,  which  were,  to  repay  himself 
the   800/.,   with   interest,  and   to   pay    the   surplus   to 
Rogers^  his  executors,  &c.      And  after  the  usual  coven- 
ants for  title,  there  was  this  proviso  and  covenant :  that, 
in  the  event  of    the  before  recited  agreement  for  sale 
not  being  carried  into  effect,  in  consequence   of  any 
deficiency  or    imperfection    of  title   to   the   premises, 
RogerSy  his  heirs,  or  assigns,  would,  at  the  request  of 
Ingle,  his  executors,  &c.,  but  at  his  own  cost,  make 
and  execute  a  good,  valid,  and  effectual  mortgage  of 
the  said  hereditaments,  for  securing  to  Ingle,  his  exe- 
cutors, &C.5  the  repayment  of  the  800/.   and  interest, 
subject  nevertheless  to  the  mortgage  of  Brown  for  se- 
curing the  sum  of  1500/L  and  interest,  so  far  as  the 
same  affected  the  hereditaments  comprised  in  the  said 
agreement. 

Mr.  Russell  and  Mr.  Chandless  for  the  Appellant, 
Mr.  Wigram^  Mr.  Bacon,  and  Mr.  Prior  for  the  Re- 
spondent. 

On  behalf  of  the  Appellant,  it  was  insisted  that  the 
effect  of  the  deed  of  the  2nd  of  July  was,  in  the  event 
which  had  happened,  viz.  the  completion  of  the  Plain- 

Vou  11.  E  e  tiff's 
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tiff's  purchase,  only  to  give  the  Defendant  a  security  for 
the  800/.  on  the  purchase-money  and  not  upon  the 
estate,  and,  therefore,  that  the  legal  estate,  which  he  had 
acquired  by  assignment  from  Brcnmij  would  not  pro- 
tect him  against  the  priority  of  Wilkinson^s-  mortgage  : 
for,  that  the  doctrine  which  entitled  a  subsequent  equit- 
able incumbrancer  to  exclude  a  prior  one,  by  getting  in 
an  outstanding  legal  estate,  applied  only  where  such 
subsequent  incumbrancer  had  originally  advanced  his 
money  on  the  security  of  the  land  itself,  Exparte 
Knott  {a) ;  and  that  the  possession  of  the  title  deeds  would 
not  give  the  Defendant  in  this  case  a  better  right  than 
the  deed  itself;  first,  because  the  delivering  of  title 
deeds  would  not  constitute  an  equitable  mortgage,  if 
accompanied  by  a  written  contract  purporting  to  create 
a  different  kind  of  security ;  and,  secondly,  because  the 
Defendant,  having  express  notice  of  the  Plaintiff's  pur- 
chase when  he  advanced  his  money,  must  have  known 
that  Rogers  had  no  power  to  mortgage  the  estate,  except 
on  the  contingency  of  that  purchase  going  off;  and  the 
provisions  of  the  deed  itself  shewed  that  such  was,  in 
fact,  the  understanding  of  the  parties. 


On  the  other  hand,  it  was  contended  that  a  security 
upon  the  purchase-money,  for  an  estate  contracted  to  be 
sold,  was  a  security  on  the  vendor's  lien  upon  the  estate 
which  was  incident  to  such  contract,  and,  therefore,  in 
effect,  a  security  upon  the  estate  itself;  and  it  was  also 
observed  that  the  Plaintiff  had  been  guilty  of  culpable 
negligence  in  advancing  so  large  an  amount  of  the  pur- 
chase-money, as  she  had  done  in  this  case,  before  she 
had  verified  the  abstract  by  an  examination  of  the  deeds, 
which  would  have  led  her  to  the  discovery  of  the  frauds 
practised  by  the  vendor,  and  of  the  Defendant's  charge, 
as  well  as  of  the  other  incumbrances  on  the  estate.     To 

which 

(a)  1 1  Vet.  609. 


Jlie  Lord  Chancellor. 

The  decree  appealed  from  declares  that  Wilkinsoris 
charge  of  28th  of  January  1842,  is  to  be  postponed  to, 
and  considered  as  a  later  charge  on  the  estate  than  the 
charge  of  800/.,  secured  to  the  Defendant  by  the  deed  of 
2d  oi  July  1842  ;  which  is  not  an  accurate  exposition  of 
the  principle  of  tacking,  upon  which  the  decree  is  founded; 
but  in  effect  it  declares  that  the  Defendant,  having  got  in 
Brown*s  mortgage,  the  first  in  date,  is  entitled  to  resist 
redemption  of  that  mortgage,  except  upon  payment  of 
what  he  himself  advanced  under  the  agreement  of  the 
2d  of  July  1842;  or,  in  other  words,  that  he  is  entitled 
to  tack  this  debt  to  Braam^s  mortgage. 

I  do  not  concur  in  this  opinion  and  declaration.  A 
party  claiming  to  tack  must,  as  against  the  party  against 
whom  the  tack  is  to  operate,  have  advanced  his  money 
upon  the  credit  of  the  land.  2dly.  He  must,  except  as  to 
time,  have  an  equal  equity;  and,  3dly,  which  follows  from 
the  last,  he  must  have  advanced  his  money  without  notice 
of  the  other's  claim.  It  appears  to  me  that  all  these  requi- 
sites are  wanting  in  this  case.  Brawn^s  mortgage  was  a 
strictly  regular,  legal  mortgage.  fVilkinsor^s  was  a  good 
equitable  charge,  although  gross  fraud  was  practised  upon 
him  in  the  concealment  of  Brown^s  mortgage.  On  the 
21st  oi  April  1842,  the  agreement  was  signed,  by  which 
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which    it  was   replied  that   the   Defendant   had    been        1847. 
equally  negligent  in  not  giving  immediate  notice  of  his 
security  to  the  Plaintiff. 

The  Lord  Chancellor,  in  the  course  of  the  argu- 
ment, repeatedly  observed,  that  the  Respondent  had  to 
make  out  no  less  a  proposition  than  this,  that  a  vendor's 
lien  for  the  purchase-money  could  be  used  to  exclude  a 
previous  incumbrancer  on  the  estate. 


Lacey 

V, 
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1847.  Rogers^  though  he  concealed  the  existence  of  these 
mortgages,  agreed  to  sell  to  the  PlaintifF,  free  from  all 
incumbrances^  the  lands  so  mortgaged  and  charged,  and 

Ingle.  other  lands,  and  he  agreed  to  get  in,  at  his  own  ex- 
pense, all  legal  and  equitable  estates  whatsoever.  It 
appeared  that  Rogers  had  contracted  for  the  purchase 
of  part  of  the  land  so  agreed  to  be  sold  to  the  Plaintiff, 
but  had  neither  paid  the  purchase  money  nor  obtained 
a  conveyance. 

There  can  be  no  doubt  as  to  the  right  of  the  Plain* 
tiff,  as  against  Rogers^  in  this  state  of  circumstances. 
She  was  entitled  to  call  upon  him  to  convey  the  estate 
free  from  all  incumbrances,  or  to  deduct  the  amount 
from  the  purchase-money;  and  in  the  same  manner 
she  was  entitled  to  apply  a  sufficient  portion  of  the 
purchase-money  in  paying  the  consideration  for  those 
parts  of  the  estate  which  Rogers  had  only  agreed  to 
purchase ;  and  that  is  the  position  in  which  she  now 
stands :  for  having  made  these  last  payments,  and  bought 
up  Wilkinson's  claim,  and  deducting  the  amount  of 
Brown's  claim,  she  is  seeking  to  redeem  that  mortgage ; 
and,  but  for  the  Defendant's  claim  under  the  agreement 
of  the  2d  of  Juh/  1842,  no  question  could  be  raised  as 
to  her  right. 

But  the  Defendant  says,  that  by  that  agreement  he 
obtained  such  an  equitable  charge  upon  the  estate, 
that  he  is  entitled  to  tack  it  to  Brown's  mortgage, 
since  got  in  by  him,  and  so  to  call  upon  the  Plaintiff  to 
pay  both  That  agreement  begins  by  reciting  the 
Plantiff's  agreement  of  purchase  of  21st  of  April  1842, 
and  that  it  had  not  been  completed,  and  that  the  De- 
fendant Ingle  had  agreed  to  advance  800/.  to  Rogers^ 
upon  having  the  repayment  thereof,  with  interest, 
secured  by  an  assignment  of  the  monies  to  arise  from 
the  sale  of  the  premises   comprised  in  that  contract ; 

and 
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and  thereupon  Rogers  assigns  such  purchase  monies,  so 
agreed  to  be  paid  by  the  Plaintiff  to  Sogers  as  the 
balance  of  the  price  or  consideration  for  the  said  pre- 
mises so  agreed  to  be  sold  to  Plaintiff,  and  all  other 
sums  which  might  become  due  to  him  under  the  said 
agreement,  with  liberty  to  use  Rogers^ s  name  to  enforce 
the  agreement,  and  compel  payment  of  the  money ;  and 
he  was  to  hold  the  monies  so  to  be  received,  upon  trust 
to  redeem  BraimCs  mortgage,  to  pay  himself  the  800/., 
and  to  pay  the  balance  to  Rogers ;  and  Rogers  covenanted, 
that  in  case  the  agreement  for  sale  to  the  Plaintiff  should 
not  be  carried  into  effect,  in  consequence  of  any  defi- 
ciency of  the  title,  he  would  make  and  execute  a 
good  and  effectual  mortgage  of  the  premises  comprised 
in  the  said  agreement,  for  securing  to  the  Defendant 
the  800/.  and  interest,  but  subject  to  Brown's  mortgage. 


1847. 


It  is  quite  clear,  that  in  the  event  which  has  happened, 
of  the  Plaintiff's  purchase  being  carried  into  effect,  the 
Defendant  did  not  lend  his  800/.  upon  the  security  of 
the  land.  In  that  event  he  looked  to  the  purchase- 
money  only ;  and  so  the  deed  expresses  it,  and  so  it 
must  have  been:  for  the  recited  agreement  with  the 
Plaintiff  shewed  him  that  Rogers  would  in  that  event 
have  no  interest  in  the  land.  But  if  the  money  was  not 
advanced  upon  the  credit  of  the  land,  no  case  of  tacking 
can  arise.  This  is  strongly  exemplified  in  the  case  put  in 
Brace  v.  Duke  of  Marlborough  (a),  and  adopted  by  Ltord 
Eldon  in  Exparte  Knott  (i),  "  A  mere  judgment  creditor, 
though  he  deals  originally  for  a  lien,  does  not  get  an  estate 
originally  in  the  land ;  he  has  neiihevjus  in  rcy  nor  jus  ad 
rem:  but  if  there  be  once  a  creditor  by  mortgage,  and  he 
afterwards  advances  money  upon  a  judgment,  the  Court 
will  intend  that  he  makes  that  advance  meaning  to  take 

a  security 
(a)  2  P.  W.  491.  (J,)  11  Vei.  617 
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a, security  upon  the  land  for  both,  and  he  may  tack ;  but 
if  he  remains  a  mere  judgment  creditor,  the  Court  says 
he  does  not  deal  upon  the  faith  of  the  land  in  this 
sense,  that  he  does  not  contract  for  an  interest  in  the 
land,  and  therefore  is  entitled  only,  as  a  judgment  cre- 
ditor, to  an  elegit,  and  he  cannot  tack."  How  much 
stronger  is  that  case  than  the  present,  in  which  the 
Defendant  not  only  did  not  deal  upon  the  faith  of  the 
land,  or  contract  for  any  interest  in  it,  but,  as  appears 
upon  the  face  of  his  contract,  relied  upon,  and  advanced 
his  money  upon  the  faith  of,  a  fund,  which  could  only 
arise  and  have  existence  upon  the  supposition  that  the 
party  to  whom  he  advanced  the  money  would  not  have, 
and  at  that  time  had  not,  .any  interest  in  the  land. 


The  Vice-Chancellor  has  reasoned  this  case  as  if 
the  contest  had  been  between  Wilkinson  and  the  De- 
fendant. I  think  it  quite  unnecessary  to  follow  that 
reasoning,  because  it  is  not,  in  my  opinion,  founded  upon 
a  correct  view  of  the  different  interests.  The  Plaintiff 
has  indeed  taken  an  assignment  of  Wilkinson* %  charge, 
and  cannot  be  prejudiced  by  having  so  done ;  but  I  do 
not  think  that  such  assignment  improved  her  position 
beyond  what  it  would  have  been  if  she  had  merely  paid 
his  charge  out  of  her  purchase*money.  The  real  ques- 
tion is,  whether,  as  against  the  Defendant,  the  assignee 
of  the  purchase-money,  she  can  justify  the  application 
of  part  of  it  in  payment  of  Wilkinson*^  charge,  and  in 
relieving  the  estate  purchased  by  her  from  such  charge. 
As  against  Rogers^  her  right  so  to  do  would  not  be  dis- 
puted, whatever  may  have  been  the  relative  position  of 
the  Defendant  and  Wilkinson ;  and  I  cannot  understand 
how  the  Defendant,  purchasing  of  Rogers  his  title  to 
the  purchase-money,  can  have  a  larger  right  than  the 
assignor  had;  and  this  opens  the  second  objection  to 
the  principle  of  tacking  being  applied  to  this  case.     In 

Brace 
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Brace  v.  DukeqfMarlborotigA  (a),  the  Master  of  the  Rolls 
said,  **  In  all  these  cases  it  must  be  intended  that  the 
puisne  mortgagee  when  he  lent  his  money  had  no  notice 
of  the  second  mortgage,  statute,  or  judgment ;  for  that 
is  the  sole  equity."  How  can  this  Defendant  say  that 
be  had  not  notice  of  the  Plaintiff's  right  to  apply  her 
purchase-money  in  paying  off  any  incumbrances  affect- 
ing the  estate,  when  his  agreement  recites  the  Plaintiff's 
agreement  of  purchase  under  which  that  right  arises  ? 
That  he  did  not  know  of  Wilkinsoti^s  charge  is  nothing, 
as  he  had  notice  of  the  Plaintiff's  right  to  pay  off  any 
charge;  and  it  is  against  that  equity  he  is  now  contend- 
ing. He  was  dealing  for  a  supposed  balance  or  surplus, 
but  he  is  contending  for  the  nominal  purchase-money 
without  reference  to  what  was  properly  to  be  deducted 
from  it.  How  can  it  be  said  that  in  this  case  the  equi- 
ties of  the  parties  are  equal  ?  Look  at  their  contracts. 
The  Plaintiff  for  a  certain  sum  was  to  have  the  estate 
free  from  incumbrances :  what  she  has  paid  to  the 
vendor  and  to  some  incumbrancers,  and  is  prepared  to 
pay  to  others,  will  exhaust  the  whole  of  her  purchase- 
money.  But  the  decree  says,  that  she  shall  not  have 
the  estate  conveyed  to  her,  free  from  the  incumbrances, 
because  by  a  fraud  practised  upon  the  Defendant  by 
Rogers  in  suppressing  some  of  these  incumbrances,  and 
thereby  leading  him  to  suppose  that  there  would  be  a 
surplus  of  the  purchase-raoney,  he  was  induced  to  ad- 
vance a  sum  of  money  upon  the  faith  of  such  supposed 
surplus.  The  Plaintiff  was  no  party  to  this  fraud ;  and 
why  are  her  rights  to  be  affected  by  it?  The  decree 
deprives  the  Plaintiff  of  what  she  contracted  for,  namely 
the  estate,  free  from  incumbrances,  for  the  purchase- 
money  agreed  for,  but  gives  to  the  Defendant  what  he 
never  contracted  for,  —  a  lien,  for  the  money  he  ad- 
vanced, upon  the  land  in  the  hands  of  the  purchaser. 

The 

(a)  2  P.  W.  495. 
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The  Defendant  has  gone  into  evidence  to  shew  that, 
in  the  opinion  of  some  professional  gentlemeni  it  was 
improvident  for  the  Plaintiff  to  have  paid  so  much  on 
account  of  the  purchase-money  before  the  state  of  the 
title  had  been  ascertained.  Such  payments  may  have 
been  improvident,  and  might  have  produced  injury  to 
the  party  paying,  but  they  cannot  give  any  right  to  the 
Defendant,  who  did  not  give  any  notice  of  his  claim 
until  after  all  the  voluntary  payments  had  been  made. 
He  taking  a  charge  upon  a  chose  in  action,  a  supposed 
surplus  or  balance,  and  taking  no  measures  to  ascertain 
the  state  of  the  account,  nor  giving,  to  the  party  to  pay, 
any  notice  of  his  claim,  was  guilty  of  much  greater 
neglect. 

The  Defendant  also  makes  it  part  of  his  case  that,  at 
the  time  his  agreement  was  made,  the  title  deeds,  which 
were  in  the  hands  of  the  solicitor  for  Brown,  the  first 
mortgagee,  were,  as  between  Rogers  and  the  Defen- 
dant, declared  to  be  held  for  the  Defendant's  security. 
This  is  at  variance  with  the  agreement,  unless  it  be  taken 
to  refer  only  to  the  possible  event  of  Plaintiff's  purchase 
not  being  completed,  and  in  that  sense  only  can  I  re* 
ceive  such  evidence ;  but  had  it  in  terms  applied  to  an 
absolute  charge  upon  the  deeds,  the  Defendant's  case 
would  not  have  been  improved,  because  at  that  time  the 
Defendant  had  full  knowledge  of  the  Plaintiff's  agree- 
ment and  purchase,  and  that  the  deeds  were  her's  and 
not  Rogers's. 

• 

I  am  therefore  of  opinion  that  the  Plaintiff  is  entitled 
to  redeem  Browns  mortgage  upon  payment  only  of 
what  is  due  upon  that  security ;  and  as  the  whole  of 
this  litigation  has  arisen  from  the  claim  of  the  Defen- 
dant to  tack  his  debt,  which  I  am  of  opinion  he  is  not 
entitled  to,  he  must  pay  the  costs  up  to  the  hearing, 
including  the  costs  of  the  hearing.  The  decree  must  be 
varied  accordingly. 
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BELLAMY  v.  SABINE.  ^^^^- ». 

TN  the  year  1827  John  Bellamy  was  seised  in  fee  of  an  Semble,  If  a 
■*■  estate  at  Ckeddingtoriy  in  the  county  of  Dorset^  and  ^^tis^  o^a 

was  tenant  for  life,  with  remainder  to  his  first  and  other  tenant  in  tail, 

which  has  been 
carried  into 
effect  by  means  of  a  recovery,  and  the  tenant  in  tail  dies  without  iss^e  and  without 
confirming  the  transaction,  the  next  remainder-man  in  tail  may  maintain  a  bill  to  set 
it  aside.  SecuM.  If  the  recovery  were  suffered  with  the  intention  of  barring  the  entail, 
and  the  fraud  applied  only  to  some  part  of  the  transaction  independent  of  that  object. 

If  an  arrangement  between  two  parties  is,  on  general  principles,  fair  as  between 
them,  it  is  not  invalid  merely  because  it  may  have  been  concocted  and  brought 
about  by  a  third  party  with  a  miudulent  intention  of  benefiting  himself. 

In  such  a  case,  so  far  as  regards  the  third  party,  the  whole  may  be  looked  upon 
as  one  transaction,  in  order  to  judge  of  his  motives  and  to  put  a  construction  upon 
his  acts ;  but,  as  regards  the  other  two,  who,  though  affected  by  one  part  of  the 
transaction,  may  be  total  strangers  to  the  other  part,  it  is  not  only  not  necessary,  but 
it  would  be  unjust,  to  consider  every  part  of  the  transaction  affected  by  objections 
which,  in  fact,  apply  only  to  particular  portions  of  it. 

Circumstances  to  be  taken  into  consideration  in  judging  of  the  fairness  of  an  ar- 
rangement between  a  father,  tenant  for  life,  and  son,  tenant  in  tail,  for  barring  the 
entail. 

Where  the  main  consideration  moving  from  the  son  was  an  undertaking  to  pay  the  ^ 
father's  debts,  even  the  circumstance  of  several  of  the  most  important  items  being 
left  in  blank  was  held  insufficient  to  set  the  transaction  aside,  as  against  the  father, 
though  the  son  was  only  just  of  age  ;  as  a  family  arrangement  of  that  description 
cannot  be  supposed  to  have  depended  upon  any  very  exact  calculation  as  to  the 
amount  of  the  debts. 

Where  a  young  man,  just  of  age,  was  imposed  upon  in  the  sale  of  an  estate.  Held 
that  his  heir  was  not  precluded  from  suing  to  set  the  sale  aside  by  the  circumstance 
of  the  party  defrauded  having  b^n  will  bequeathed  to  a  third  party  the  balance  of 
purchase-money  remaining  due  at  his  death. 

The  principle  of  there  being  no  equity  as  between  real  and  personal  representatives, 
has  no  reference  to  such  a  case  ;  in  which  the  Court  proceeds  upon  the  ground  that, 
as  the  transaction  ought  never  to  have  taken  place,  the  rights  of  the  parties  are,  as 
far  as  possible,  to  be  placed  in  the  situation  in  which  they  would  have  stood  if  there 
had  never  been  any  such  transaction. 

An  agreement  between  a  father,  tenant  for  life,  and  an  eldest  son,  tenant  in  tail, 
for  certain  considerations,  to  bar  the  entail  and  convey  the  estate  to  the  son,  was 
followed  within  a  fortnight  by  the  sale  of  the  estate  by  the  son  to  the  solicitor  who 
had  acted  for  both  parties  in  the  agreement.  In  a  suit  after  the  death  of  the  son 
without  issue,  by  the  next  remunderman  in  tail,  who  was  also  heir-at-law  of  the  son, 
to  set  aside  both  transactions,  and  to  have  the  estates  resettled  to  the  former  uses, 
the  Court  was  of  opinion  upon  the  evidence  that  both  transactions  were  but  parts 
of  one  scheme,  contrived  by  the  solicitor  for  his  own  benefit ;  but  being  also  of 
opinion  that,  on  the  principle  of  family  arrangements,  the  agreement  between  the 
father  and  the  son  was  not  necessarily  an  unfair  one  in  itself  j  the  Court  set  aside  the 
second  only,  and  dismissing  the  bill  as  to  the  first,  decreed  the  solicitor  to  convey 
the  estate  to  the  Pbuntiff'in  fee. 
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1835.  sons  in  tail,  of  other  estates  in  the  same  county.   Edward 

"j^^V*^"^  Bellamy^  his  eldest  son,  was  then  living,  and  had  just 

ft.  attained  twenty-one,  and  being  a  young  man  of  dissi- 

Sabine.  pated  and  extravagant  habits,  with  no  property  of  his 

subsequently  ^^"^  except  his  reversionary  interest   in   the  entailed 

filed  by  the       estates,  and  his  father  having  mortffased  his  interest  in 

father  against  &  -o  o 

the  Plaintiff      both  the  estates  to  a  large  amount,  and  being  m  great 

in  the  former  pecuniary  embarrassment,  they  entered  into  an  agree- 
suit,  com-  r  J  -»         j  o 

plaining  that  ment  under  seal,  dated  the  8th  of  June ^  1827,  by  which 

cot^hito  DOS-  ^^  ^^^  agreed  that  a  recovery  should  be  suffered  of  the 

session  of  the  entailed  estates,  and  that  those,  as  well  as  the  estate  at 

that  decree  he  Cheddington,  of  which  John  Bellamy  was  seised  in  fee, 

had  rd[used  should  be  conveyed  to  Edward  in  fee,  he  covenanting,  in 

stipulations,  consideration  thereof,   to  pay  the  debts  due  from  his 

in  the  father's    f^thgr  ^  certain  persons  therein  named,  but  of  several 

favour,  of  the  ,  '^ 

first  agree-        of  which  the  amount  was  left  in  blank ;  to  advance  a 

Dravinff"  DC-  ^^  ^^^  600/.  for  the  use  of  the  family,  and  to  pay  certain 
cific  perform-  annuities  to  his  father  and  mother,  and  his  brothers  and 
the  Vice-  '  sisters,  which  were  to  be  secured  upon  the  estates;  and 
Chancelfor  also  to  grant  to  his  father  a  lease  for  sixty  years,  if  he 
opinion,  at  the  should  so  long  live,  of  a  portion  of  the  estates  for  his 

hearing,  that     residence,  at  a  pepper-corn  rent, 
the  Plaintiff  ^  '  ^ 

had  no  equity 

but^tha^  he*^*  '^^^^  agreement  was  entered  into,  and  the  terras  of  it 

had  a  right  to  negotiated  between  the  parties,  by  the  instrumentality  of 

as  far  as  po's-  Sabine^  who  had  acted  as  the  solicitor  both  for  the  father 

sible,tothe  and  the  son  in  other  transactions,  and  to  whom  the 
condition  in  ^    , 

which  he  father 

stood  at  the 

time  of  that  agreement,  gave  him  leave  to  insert,  by  amendment,  an  alternative 
prayer  for  relief  of  that  kind  ;  and  on  the  amended  record  directed  certain  inquiries 
on  that  footing,  conceiving  that  such  decree  was  not  inconsistent  with  that  m  the 
former  suit.  But,  on  appeal  by  the  Plaintiff,  the  Lord  Chancellor  held  the  contrary, 
and  that  whether  the  present  Plaintiff  was  or  was  not  entitled  originally  to  enforce 
the  first  agreement,  the  present  Defendant,  by  taking  a  conveyance  o(  the  estate 
under  the  former  decree,  had  waived  any  equity  he  might  have  had  to  resist  such  a 
claim  ;  and  his  lordship  made  a  decree  for  specific  performance,  at  the  same  time 
disapproving  of  the  order  for  amending  the  prayer,  which  had  not  been  appealed 
from. 

Observations  on  the  importance  of  confining  inquiries,  directed  by  a  decree,  strictly 
to  the  issue  raised  by  the  case  upon  the  pleadings. 
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father  saw  at  the  date  of  the  agreement  indebtedi  for 
professional  services  and  advances  of  money,  to  the 
amount  of  upwards  of  5000/.,  a  small  part  of  which  only 
was  secured  by  a  mortgage  of  his  life  interest  in  the 
estates. 


1885. 
Bellamy 

V. 

Sabine. 


w«-</ 


On  the  21st  of  the  same  month  another  agreement 
was  entered  into  between  Edward  Bellamy  and  Sabine^ 
by  which  Sabine  agreed  to  purchase  Edward^s  interest 
under  the  first  agreement,  and  to  assume  the  liabilities 
which  he  had  thereby  undertaken ;  the  consideration  for 
such  purchase,  as  stated  in  the  deed,  being  the  sum  of 
541/.  75.,  therein  stated  to  be  paid  down  but  which  was 
in  fact  the  amount  of  a  debt  then  due  from  Edward 
to  Sabiney  and  of  a  further  sum  of  3600/.,  to  be  secured 
or  paid  at  the  option  of  Sabine,  at  the  expiration  of 
seven  years. 

In  pursuance  of  the  first  agreement  a  recovery  was 
suffered  by  John  and  Edward  Bellamy  in  Hilary  Term, 
1828,  and  the  estates  were  conveyed,  by  Edward's  direc- 
tion, to  Sabine,  pursuant  to  the  second  agreement.  In  the 
month  of  August  following,  Edward  Bellamy  died  without 
issue,  having  by  his  will  disposed  of  the  balance  of  pur- 
chase-money due  to  him  under  the  second  agreement,  and 
leaving  his  next  brother,  Francis,  his  heir-at-law,  who 
being  also  the  person  who  but  for  tlie  recovery  would  now 
have  been  first  tenant  in  tail  in  remainder  of  the  settled 
estates,  filed  his  bill  against  Sabine,  John  Bellamy,  and  First  suit 
certain  mortgagees  under  Sabine,  alleging  that  both  the 
agreements  were  but  parts  of  one  scheme,  which  had 
been  concerted  between  John  Bellamy  and  Sabitie  for 
the  purpose  of  defrauding  Edward^  and  praying  that 
they  might  both  be  set  aside,  and  the  estates  reconveyed 
by  Sabine  to  the  uses  to  which  they  stood  limited  at  the 
date  of  the  first  agreement. 

How 
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How  Tar  the  Fraud  was  made  out  against  «7b^n  Bellamt/ 
and  Sabine  respectively,  by  the  contents  of  the  instru- 
mentSy  and  the  other  circumstances  of  the  transactions, 
as  they  appeared  in  evidence,  will  be  seen  from  the 
judgment  of  the  Master  of  the  Rolls,  before  whom  the 
cause  was  heard  in  the  year  1835. 

The  Master  of  the  Rolls.     (Sir  C.  C  Pepys.) 

In  this  case  I  have  not  had  the  least  doubt  as  to  the 
Plaintiff  being  entitled  to  a  decree  against  the  Defend- 
ant Sabine^  but  I  have  had  some  difficulty  in  coming  to 
a  conclusion  as  to  the  extent  to  which  the  decree  ought 
to  go  as  it  affects  the  interests  of  the  other  parties.  I 
will  first  consider  the  case  as  it  affects  the  Defendant 
Sabine. 


It  appears  that  the  Defendant  John  Bellamy^  the 
Plaintiff's  father,  was  seised  in  fee  of  a  house  and  some 
lands  at  Cheddington^  and  that  he  was  tenant  for  life 
with  remainder  to  his  first  and  other  sons  in  tail,  of  other 
property  at  South  Perrottj  Bervill,  and  Corscombe, 

John  Bellamy  had,  prior  to  the  year  1827,  become 
greatly  involved,  and  had  mortgaged  his  life  estate,  and 
also  the  Chcddington  estate,  and  he  was  indebted  to 
the  Defendant  Sabine  to  a  very  large  amount,  of  which 
200/.  only  was  secured  by  mortgage,  and  that  upon  the 
life  estate  in  Betvill;  besides  which  there  was  a  bond 
debt  of  600/.,  with  seven  years*  interest,  and  debts  not 
secured  upon  a  general  account  and  for  professional 
bills,  amounting  together,  according  to  the  Defendant's 
account,  to  between  4500/.  and  5000/. ;  besides  which 
there  was  due  to  Defendant  Sabine*s  brother,  upon  bond 
and  mortgage  of  the  life  interest  in  South  Peirott^  2000L 
principal  and   840/.  interest.     The  Cheddington  estate 
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appears  to  have  been  mortgaged  for  a  sum  bearing  a 
large  proportion  to  its  full  value:  1300/.  for  principal 
and  195/.  for  interest  was  due  upon  the  mortgage  of 
that  estate  to  Miss  Deverest^  and  SOOL  to  Randall. 


1835. 


Bellamy 
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There  was^  therefore,  due  to  the  Defendant  Sabine 
and  his  brother,  from  John  Bellamy  the  father,  above 
8000/.;  and  the  whole  value  of  his  life  estate  was  esti- 
mated by  the  Defendant  Sabine  at  only  5546/.;  and 
of  this  8000/.  3150/.  was  already  charged  upon  the  life 
estate,  leaving  only  2296/.  of  the  value  of  the  life 
estate,  and  the  equity  of  redemption  of  Cheddingtonj  to 
secure  the  balance  of  the  8000/.,  all  of  which  was  due 
to  the  Defendant  Sabine.  It  was,  therefore,  obvious 
that  Join  Bellamy  was  greatly  involved,  and  that  the 
Defendant  Sabine  had  no  prospect  of  getting  from  him 
some  thousands  of  what  he  claimed  to  be  due*  Inde- 
pendently of  these  sums,  John  Bellamy  was  indebted  to 
other  persons  to  a  very  considerable  amount;  under 
these  circumstances,  the  Defendant  Sabine  seems  to 
have  formed  a  plan  of  making  the  inheritance  of  the 
settled  estate  available  for  the  payment  of  what  was 
due  to  him. 


On  his  part  it  was  contended,  that  the  deed  of  8th  of 
June  1827,  between  John  and  Edward  Bellamy^  which 
bears  the  appearance  of  a  family  arrangement,  and  the 
deed  of  21st  of  June  1827,  which  is  a  sale  of  the  pro- 
perty in  question  to  the  Defendant  Sabine^  were  distinct 
transactions.  I  cannot  believe  this  to  be  so.  By  the 
deed  of  the  8th  of  June  1 827,  Edward  Bellamy  entered 
into  'a  covenant  with  his  father  to  pay  the  debts  claimed 
by  the  Defendant  Sabine  and  his  brother;  but  there  is 
no  contract  with  them,  and  they  did  not  thereby  obtain 
any  security  upon  the  inheritance,  or  claim  against  the 
owners  of  it ;  indeed,  had  that  deed  stood  by  itself,  the 
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Defendant  Sabine  and  his  brother  would  have  been  in  a 
much  worse  situation  than  they  were  in  before,  the 
effect  would  have  been  to  deprive  their  debtor  of  the* 
whole  of  his  property  and  means  of  payment,  without 
substituting  any  security  in  its  place.  It  is  impossible 
to  attribute  any  such  intention  to  the  Defendant  Sabine. 
Had  he  been  so  generously  disposed  as  to  sacrifice  bis 
own  interest  and  that  of  his  brother,  and  the  other  cre- 
ditors, to  the  object  of  making  a  proper  arrangement 
between  the  father  and  the  son,  would  he  have  advised 
such  an  arrangement  as  that  deed  contains?  He  bad 
for  his  client  a  tenant  for  life  involved  greatly  beyond 
the  value  of  his  life  estate,  and  a  tenant  in  tail  in  re- 
mainder not  long  of  age,  and  admitted  to  be  thought- 
less, dissipated,  and  extravagant.  By  that  deed  the 
father  parts  with  the  whole  of  his  property  to  the  son, 
upon  his  covenant  to  pay  his. debts,  not  even  charging 
them  upon  the  inheritance,  and  leaving  himself  person- 
ally liable  to  them  elY;  and  the  son  is  made  to  covenant 
to  pay  sums  of  money  exceeding  by  several  thousand 
pounds  the  value  of  the  property  he  was  purchasing, 
and  was  invested  with  the  dominion  over  the  inherit- 
ance, from  which  no  good  purpose  to  him  could  possibly 
arise ;  but  if,  on  the  other  hand,  the  Defendant  Sabine 
had  determined  to  make  himself  owner  of  the  inheritance, 
and  to  turn  the  debt  due,  or  claimed  to  be  due,  to  him 
to  the  best  possible  advantage,  by  treating  it  as  part  of 
the  purchase-money,  the  whole  arrangement  becomes 
intelligible,  and  the  scheme  well  contrived  for  that 
purpose. 


It  appears  that  Edward  Bellamy^  the  eldest  son  of 
John  Bellami/j  and  first  tenant  in  tail  of  the  settled 
estates,  attained  twenty-one  in  August  1826,  and  by  the 
deed  dated  8th  of  June  1827,  to  which  John  BeUavn^j 
the  father  and  Edward  are  the  only  parties,  it  \s  recited 
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that  John^  the  father,  was  indebted  in  /.,  and  that 

be  wanted  money  to  pay  his  debts,  and  to  make  pro- 
vision for  his  wife  and  younger  children ;  and^  John 
thereby  agreed  to  sell  all  his  interest  in  the  properties 
in  question  to  Edward^  upon  consideration  of  having  a 
life  estate  granted  to  him  of  the  house  at  Cheddington, 
and  certain  lands  there,  and  of  an  undertaking  by  Ed" 
xmrd  to  pay  /.  [Here  followed  an  enumeration  of 
the  mortgage  and  other  debts  of  John  Bellamy  which 
Edaoard  by  the  agreement  undertook  to  pay,  including 
amongst  others  the  following: — ] 

**  Also  all  sums  due  to  the  Defendant  Sabine  on  cash 
account  and  interest  to  6th  of  April,  not  exceeding       /. 

*'  Also  all  professional  charges  as  steward  and  solicitor 
due  to  Sabine  to  6th  of  April,  not  exceeding  /• 

"All  repairs  done  prior  to  6th  of  April.  Also  to  pay 
150/.  to  John  Bellamy,  to  pay  simple  contract  debts.'* 

[His  Lordship  then  enumerated  the  annuities  and 
other  sums  which  Edward  was  to  pay  to  the  other  mem- 
bers of  the  family  and  continued] 

The  sums  so  agreed  to  be  paid,  independently  of  the 
annuities,  amounted,  with  interest,  to  about  11,000/.,  to 
which  being  added  the  value  of  the  annuities,  and  of 
the  life  interest  in  the  house  and  lands  at  Cheddington 
reserved  to  John  Bellamy,  according  to  Defendant  5a- 
bine^s  own*  calculation  the  sum  of  15,727/.  is  pro- 
duced as  the  consideration  agreed  to  be  paid  by  Edward 
Bellamy  for  the  property  at  Cheddingtoti  and  the  life 
interest  of  John  Bellamy  in  the  settled  property.  Of 
the  value  of  the  fee  simple  of  the  whole  of  the  estates 
there  is  no  evidence  to  enable  me  to  come  to  any  satis- 
factory conclusion.  In  exhibit  M.  the  Defendant  Sabine 
Slices  it  at  15,150/.,  but  this  is  evidently  understated  to 
justify  his  purchase  of  Edward;  and  for  the  same  purpose 
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he  brings  witnes^ies  to  prove  the  value  to  be  from  12  to 
14,000/.  To  this  little  attention  is  to  be  paid,  and  Mr. 
Sabine  seems  to  have  forgotten  that  in  depreciating  the 
value  of  the  property  in  order  to  justify  his  purchase 
of  Edward^  he  is  giving  evidence,  which,  if  believed, 
would  render  the  transaction  between  the  father  and 
son  still  more  extravagant  and  unreasonable  than  it  was 
in  fact. 


Upon  the  best  calculation  I  can  make  from  the  docu- 
mentary evidence  and  statements,  I  think  that  the  value 
of  the  fee  simple  of  the  property  may  be  taken  at  about 
17,800/.,  only  exceeding  the  value  given  by  Edward  for 
the  life  estate  of  his  father  and  the  fee  of  Cheddingion 
by  about  1300/.;  and  the  value  so  given  exceeding  the 
value  of  the  life  estate,  as  calculated  by  Sabine  himself 
in  his  letter  of  the  2nd  of  April  1827,  and  the  fee  simple 
of  Cheddingtofij  by  about  6000/.  It  is  true,  indeed, 
that,  as  to  the  settled  estates,  it  was  worth  while  for 
Edward  to  give  much  more  than  its  real  value  for  the 
life  estate  of  his  father,  because  his  was  only  a  contingent 
interest,  depending  upon  his  surviving  his  father,  without 
whose  concurrence  he  could  not  bar  the  entail ;  and  had 
no  recovery  been  suffered,  in  the  event  which  happened 
he  could  never  have  had  any  interest  in  the  settled  pro- 
perty- In  the  letter  of  the  2nd  of  Jpril  1827,  Mr. 
Sabine  values  the  reversion  of  the  settled  estates  at 
8 1 90/.,  and  deducting  one-third  on  account  of  the  con- 
tingency, values  Edward's  interest  at  5460/.  Supposing 
this  to  have  been  an  accurate  calculation,  the  property 
remaining  to  Edward  Bellamy,  after  deducting  the  con- 
sideration, ought  to  have  been  of  that  amount,  instead  of 
which  it  would  appear  from  the  Defendant's,  Sabine^s 
own  calculation,  to  have  amounted  to  a  sum  far  less ; 
but  the  calculation  was  evidently  made  for  a  particular' 
purpose,  and  is,  therefore,  not  to  be  relied  upon* 
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Upon  this  evidence,  however,  it  would  be  impossible 
to  support  the  first  deed  as  a  purchase.  I  shall  presently 
consider  how  Far  this  evidence  is  to  be  considered  as 
giving  a  correct  statement  of  the  value,  and  how  far  this 
part  of  the  transaction  is  to  be  considered  as  affected  by 
other  principles;  but  I  am  at  present  considering  the 
case  as  it  affects  the  Defendant  Sabine  only,  and  I  have 
entered  so  far  into  the  consideration  for  this  first  deed, 
to  which  Sabine  was  no  party,  for  the  purpose  of  explain- 
ing the  grounds  upon  which  I  have  come  to  the  con- 
clusion, that  this  arrangement  between  the  father  and  the 
son  was  effected  by  Sabine  only  as  a  step  towards  effect- 
ing  his  ultimate  object  for  his  own  benefit. 
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It  appears  by  an  account  put  in  and  approved  by  the 
Defendant  Sabine^  that  on  the  21st  of  June  ]827«  the 
date  of  the  agreement  between  Edward  Bellamy  and  the 
Defendant  Sabine^  Edward  Bellamy  was  indebted  to  him 
in  the  sum  of  541/.,  part  of  which  had  been/Jue  from 
December  1828,  two  years  and  a  half  before  Edward 
attained  twenty  one,  and  of  which  sum  of  541/.,  above 
160/.  had  been  advanced  between  the  8th  and  the  21st 
of  June  1827,  and  the  whole  of  it,  except  141/.,  after  the 
month  of  March  1827,  in  which  month  it  appears  from 
Mr.  Sabine's  letter  of  the  24th  of  March  that  the 
arrangements  between  the  father  and  son  were  in  pro- 
gress. 

The  items  in  this  account  prove  the  state  of  destitu- 
tion in  which  Edward  then  was,  and  the  readiness  of 
Sabine  to  administer  to  his  wants,  arising  probably  from 
the  means  of  repayment  which  he  contemplated  in  the 
completion  of  the  projected  arrangement. 


The  agreement  of  the  27th  of  June  1827  merely  pro- 
vides that  &ziin^ shall  take  upon  himself  all  the  liabilities 
Vol.  11.  F  f  which 
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which  Edward  had  assumed  by  the  deed  of  the  8th  of 
June^  and  that  in  consideration  thereof,  and  of  the 
541/.  falsely  stated  to  have  been  then  paid  by  Sabine  to 
Edward^  and  of  3600/.  to  be  paid  to  Edward^  or  at  the 
option  of  Sabine  to  be  secured  to  be  paid  (without 
saying  how)  to  him  at  the  expiration  of  seven  years  from 
the  date  of  the  conveyance,  with  interest  at  5/.  per  cent*, 
but  not  made  payable  before  the  principal,  Edward 
agreed  to  convey  and  assign  to  Sabine  the  absolute 
interest  in  all  the  properties,  including  the  policies  com- 
prised in  the  deed  of  the  8th  of  June* 


The  first  observation  that  occurs  upon  this  agreement 
is,  that  it  takes  from  Edward  the  only  benefit  he  could 
have  derived  from  that  of  the  8th  of  the  same  month. 
The  only  personal  object  he  could  have  had  in  entering 
into  the  arrangement  with  his  father  was  to  relieve  him- 
self from  his  pressing  necessities,  and  to  provide  for 
himself  the  means  of  future  subsistence ;  but  by  this 
agreement  he  is  for  seven  years  deprived  of  the  possi- 
bility of  deriving  any  pecuniary  assistance  from  it,  except 
by  favour  of  Mr.  Sabine.  For  that  period  at  least  it  placed 
him  completely  under  the  control  of  Mr.  Sabine^  and  ren- 
dered him  dependent  upon  him  even  for  his  subsistence. 
It  took  from  him  all  means  of  performing  his  engage- 
ment with  his  father  as  to  the  debts,  but  lefl  him  sub- 
ject to  its  operation  ;  for  as  the  father  was  no  party  to 
this  agreement,  he  would  have  been  entitled,  if  compelled 
to  pay  any  debt,  to  call  upon  his  son ;  and  there  was 
nothing  to  prevent  any  creditor,  except  perhaps  Sabine 
himself,  from  exercising  all  their  legal  rights.  Sabine^ 
indeed,  agreed  to  pay  these  debts,  but  he  only  per- 
sonally agreed  so  to  do.  To  provide  for  the  payment 
of  the  debts  was  the  professed  object  of  the  whole  of  the 
arrangement,  but  the  result  of  it  was  that  both  father 
and  son  remain  personally  liable,  and  Sabine  gets  the 
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estates  unaffected  by  any  of  the  debts,  except  those 
which  were  originally  charged  upon  them,  and  the 
father  and  son,  if  called  upon  to  pay,  being  deprived  of 
all  the  property  by  means  of  which  payment  could  be 
made  could  have  no  redress,  except  under  Sabin^s 
personal  undertaking. 
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Such  is  the  transaction  under  which  Sabine  claims  as 
purchaser  from  his  client,  a  young  man  but  recently 
twenty-one,  in  the  greatest  pecuniary  difficulties,  and  of 
acknowledged  extravagance  and  folly,  if  not  of  mental 
imbecility,  of  which  there  is  strong  evidence,  but  to 
which  I  think  it  unnecessary  to  advert,  the  other  facts  of 
the  case  rendering  that  immaterial  for  the  objects  of  this 
suit ;  and  for  the  same  reason  I  pass  over  other  facts, 
most  important  if  further  proof  were  required}  such  as 
the  fact  that  the  transaction  with  this  young  man  was 
carefully  concealed  from  the  father,  and  from  the  present 
Plaintiff  when  he  asked  for  information  as  to  the  estates. 
Mr.  Sabine  indeed  attempts  to  prove  not  only  that  he 
gave  the  full  value  for  the  property,  but  by  the  account 
stated  in  exhibit  M.  represents  that  he  gave  4720/.  above 
the  value.     It  would  be  difficult  to  give  credit  to  any 
evidence  to  prove  such  a  proposition,  and  as  proof  of 
the  inaccuracy  of  that  statement  I  will  only  observe  that 
in  estimating  the  value  of  the  property  purchased  he 
takes  the  value  of  the  reversion  only  of  that  part  of 
Cheddington   reserved   to  John  Bellamy^  although    he 
charges  as  part  of  the  consideration  the  value  of  his  life 
interest,  and  there  is  no  proof  in  support  of  the  valua- 
tions in  other  respects  which  can  be  relied  upon.     So 
the  consideration  for  this  purchase  consists  partly  of 
debts  which  Sabine  agrees  to  pay,  but  as  to  which  he  is 
under  no  liability  to  the  creditors,  and  partly  of  debts 
alleged  to  be  due  to  himself  to  between  5000/.  and 
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6000/.,  for  which  he  had  no  security,  and  only  the  per- 
sonal liability  oF  John  Bellamy^  who  was  professedly 
insolvent,  to  look  to.  What  part  of  the  debts  due  to 
others  he  may  have  expected  to  be  called  upon  to  pay, 
what  was  really  due  to  himself,  and  what  portion  of  it 
he  had  any  hope  of  recovering  from  John  ^eUapty^  are 
considerations  essential  to  any  estimate  of  what  he 
thought  he  was  giving  for  the  property ;  and  of  this  there 
can  be  no  proof. 


Some  attempt  was  made  to  prove  acquiescence  on  the 
part  of  Edward  BeUamify  and  an  election  by  his  will  to 
abide  by  the  sale ;  but  it  appears  that  the  recovery  was 
not  completed  till  Hilmy  term  1828,  and  he  died  in 
August  1828.  His  will  professes  indeed  to  dispose  of 
money,  and  very  possibly  he  conceived  the  transaction 
as  conclusive  as  to  himself  and  his  property,  but  he  was, 
up  to  the  time  of  his  deatli,  more  in  the  power  of  Mr* 
Sabine  than  he  had  been  before.  Much  more  than  this 
is  required  to  deprive  a  party  of  his  right  to  complain 
of  a  fraudulent  purchase  of  his  estates*  I  think,  therefore, 
that  there  is  in  this  case  much  more  than  sufficient  to 
bring  Mr.  Sabine^s  purchase,  and  all  benefit  that  he  could 
have  derived  under  any  part  of  the  transaction,  in  ques- 
tion, within  the  rules  of  this  Court,  and  to  subject  him  to 
the  liability  to  restore  the  property  to  the  party  entitled 
to  receive  it.  Who  that  party  is,  and  in  what  right  such 
party  is  to  receive  the  property  so  to  be  restored  remains 
to  be  considered. 


The  party  aggrieved  was  Edward  Bellamy^  before 
these  transactions  first  tenant  in  tail  in  remainder  ex- 
pectant upon  his  father's  life  estate.  The  Plaintiff  is 
Francis  Bellamy^  second  tenant  in  tail  in  remainder, 
before  the  recovery  suffered  expectant  upon  the  life 

estate 
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estate  oF  the  father,  and  the  failure  of  the  estate  tail  in         1835. 
Edward.     The  Plaintiff  is  also  heir-at-law  of  Edward. 


It  was  not  disputed  at  the  hearing  that  the  heir-at-law 
of  a  person  seized  in  fee  might  obtain  a  decree  to  set  fraud  has 

aside  a  fraudulent  sale  by  the  person  so  seized ;  but  it  *l®®"  P*^^" 
.J-        _-         _  .,.^  ,,         tised  on  a 

was  said  that  Edward  never  was  seized  in  fee,  and  that,  tenant  in  tail, 

as  a  remainder  man,  the  plaintiff  could  not  complain,  ^^^^^  ^^  . 

*^  '         '  been  earned 

because  the  recovery  destroyed  his  remainder.  If  it  into  effect  by 
was  only  intended  to  be  argued  that  if  a  tenant  in  tail  J^^cir  and 
suffers  a  recovery  intending  to  biir  the  entail,  but  is  the  tenant  in 

tfi.ll  (116S  ivitn* 

defrauded  in  some  part  of  the  transaction,  independently  ^^^  j^g^^  ^^ 

of  the  object  of  barrinfr  the  entail,  a  remainder  man  without  hav- 
"  •*•       •     T  *     ing  confirmed 

cannot  complam,  the  proposition  is,  1  conceive,  correct ;  the  tran»- 

but  it  amounts  only  to  this,  that  a  transaction  may  be  action,  the 

/  /  ,         ,        . ,     ,     next  re- 

good  in  part,  and  for  certain  purposes,  though  voidable  mainderman 

for  fraud  as  to  other  parts  and  as  to  other  purposes,  a  '^  •  toin*^bill 

proposition  common  to  all  transactions,  impeachable  for  to  set  it  aside. 

fraud,  and   by  no  means  peculiar  to  those  of  which  a  ^jjg  recovery 

recovery  forms  a  part.     If  the  proposition  was  intended  were  suffered 

to  be  carried  further,  it  is,  I  think,  not  maintainable,  tention  of  bar- 

and  is  by  no  means  to  be  deduced  from  the  authority  ring  the  entail, 
■^  ,       ,  ^    and  the  fraud 

cited  in  support  of  it,  viz.  TweddeU  v.  Tweddell  {a).     In  applied  only 

the  passage  of  Lord  EldmCs  judgment,  relied  upon  for  ^^^^^^ 
this  purpose,  he  must  be  understood  to  mean  only  this,  transaction 
that  whereas  the  first  tenant  in  tail  had  the  right  with-  JJ^^ha^o^^^ 
out  any  consideration  to  convert  the   tenancy  in  tail  ject. 
into  an  absolute  interest,  a  remainder  man  in  tail  could 
not  avail  himself  of  an  equity  which,  if  the  first  tenant 
in  tail  ever  had,  he  had  directly,  or  impliedly  elected 
not  to  enforce ;  that  this  must  have  been  Lord  Eldon^s 
meaning  must  be  inferred  from  his  putting  the  case  of 
a  remainder'^man  filing  a  bill  in  the  lifetime  of  the  first 

tenant 

(a)  Turn,  <$•  Ruit.  12. 

Ff  3 
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1835.        tenant  in  tail,  founded  upon  a  supposed  equity  in  such 
^^^^^      fi'*st  tenant  in  tail,  and  such  first  tenant  in  tail  repu- 
V.  diating  the  equity,  and  insisting  upon  the  settlement  as 

ABiiVB.  effected  by  the  recovery.  He  cannot  be  supposed  to 
have  intended  to  say  that  if  an  actual  fraud  had  been 
practised  upon  the  tenant  in  tail,  which  had  been  carried 
into  effect  by  tneans  of  a  recovery,  and  the  tenant  in  tail 
had  died  without  confirming  the  transaction,  that  the 
tenant  in  tail,  next  in  remainder,  could  not  maintain  a 
bill  to  set  aside  the  transaction.  If  that  were  the  rule 
in  equity  it  would  be  a  singular  instance  of  a  fraud 
which  this  Court  could  not  reach.  If  the  recovery  and 
the  fraud  be  so  connected  as  to  exclude  the  possibility 
of  separating  the  transaction,  and  the  tenant  in  tail 
should  die  immediately  afterwards,  the  author  of  the 
fraud  would  be  secure  in  the  enjoyment  of  its  fruits :  the 
heir  at  law  would  have  no  right  to  complain,  because 
the  party  defrauded  never  had  any  estate  which  could 
descend  to  him  as  heir ;  the  remainder  man  alone  would 
be  the  party  injured.  In  Englefield  v.  Englejield{a);  a 
similar  objection  was  taken  and  overruled,  the  Court 
observing  that  if  a  conveyance  be  obtained  by  fraud,  it 
is  the  same  thing  in  equity  as  if  no  conveyance  had  ever 
been  made.  In  the  view*  I  take  of  this  case,  it  will  not 
be  necessary  for  me  to  go  further  into  this  question, 
because  I  consider  the  Plaintiff  entitled  to  relief,  not  as 
remainder  man,  but  as  heir  to  Edward* 

I  have  before  observed  that  even  the  same  identical 
If  an  arrange-    transaction  may  be  good  as  to  part,  although  voidable 

^J^TiaSs  ^^  ^^  ^^^^^  P^**^-     ^^  ^^^^  Bennett  v.  Vade  (i)  is  an 

on  general  instance.     A  party  with  a  fraudulent  intention  of  bene- 

principles  fair,  |,  . 

as  between  ftting 

them  it  18  not  ,  v  .  ,r       ,-«  ^.v  ^  *^  . 

invalid,  merely  W  ^  ^^'  ^^  W  «  ^^-  324. 

because  it  may  have  been  concocted  and  brought  about  by  a  third  party  with  a 
fraudulent  intention  of  benefiting  himself.  ^ 
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filing  himself,  may,  with  that  view,  be  instrumental  in 
procaring^  an  arrangement  between  parties  to  which 
no  objection  can  be  made.  Suppose  it  was  part  of 
Mr.  Sabin^s  plan  to  make  an  arrangement  between  the 
father  and  the  son,  in  order  that  he  might  afterwards 
deal  with  the  son,  the  motive  would  be  most  improper, 
but  the  arrangement  between  the  father  and  the  son 
would  be  to  be  judged  of  upon  its  own  merits.  So  far 
as  Mr.  Sabine  is  concerned,  the  whole  may  be  looked 
upon  as  one  transaction,  in  order  to  judge  of  his  motives, 
and  to  put  a  construction  upon  his  acts;  but  as  between 
parties,  some  of  whom  may  be  affected  by  one  part  of 
the  transaction,  but  be  total  strangers  to  the  other  part, 
it  is  not  only  not  necessary,  but  it  would  be  unjust  to 
consider  every  part  of  the  transaction  affected  by  ob- 
jections which,  in  fact,  apply  to  only  particular  portions 
ofit, 


1835. 


Bellamy 

V, 

Sabine. 


Any  person  who  thought  he  could  obtain  from  the 
son  whatever  he  might  choose  upon  his  own  terms, 
mighty  for  that  reason,  be  anxious  to  procure  the  best 
possible  terms  for  the  son  in  the  arrangement  with  his 
father.  I  do  not  say  that  such  was  the  case  here,  but 
it  certainly  appears  that  Mr.  Sabine  did  resist  some 
attempts  of  the  father  to  exact  more  severe  terms  than 
those  ultimately  agreed  upon,  and  that  the  father,  at  one 
time,  seemed  disposed  to  abandon  the  whole  scheme 
rather  than  acquiesce  in  what  was  proposed.  It  has 
often  been  decided  that  in  such  transactions  between  a 
father  and  son,  the  ordinary  rules  which  are  applied  to 
the  acts  of  strangers,  are  not  to  regulate  the  judgment 
of  this  Court.  In  such  cases  apparent  inadequacy  of 
consideration,  and  the  circumstance  that  the  property  is 
reversionary,  have  but  little  weight.  Fraud  will  indeed 
vitiate  these  as  well  as  all  other  transactions,  but  arrange- 
ments 
Ff  4 
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1835.        ments  between  members  of  the  same  family  to  assist 

zf~^^^^      their  several  objects,  or  relieve  their  several  necessities. 
Bellamy  .  . 

V.  are  aiTected  by  so  many  peculiar  considerations,  and  are 

influenced  by  so  many  different  motives,  that  they  have 
been  wisely  withdrawn  from  the  influence  of  the  ordi- 
nary rules  by  which  this  Court  is  guided  in  adjudicating 
between  other  parties.  The  case  of  Tweddell  v.  Twedr- 
dell  before  referred  to,  and  the  authorities  upon  which 
it  proceeded,  establish  this  distinction. 

Ciicum-  In  this  case  both  father  and  son  were  greatly  pressed 

taken^fnto  '^7  debts.    The  father  had  more  than  exhausted  the  value 

consideration  of  his  life  estate,  so  that  no  stranger  would  have  pur- 

the  fafrn^sof  Ceased  it  at  the  rate  at  which  the  son  bought  it;  but  the 

an  arrange-       father  had  a  power  over  his  son  which  not  only  empowered 
ment  between  •     ./•    i   i  •       •  •  •  -j       1.1 

a  father  tenant  but,  perhaps,  justineu  him  m  requinng  a  considerable 

for  life  and  a     consideration  from  him:  without  the  concurrence  of  the 
son  tenant  in 

tail  for  bar-       father,  the  son's  interest  in  the  estate  was  unavailable 
nng  the  entail,  jj^j.  ^^^  purpose  of  relieving  him  from  his  wants,  or  of 

providing  for  his  future  subsistence.  He  had  not  a 
reversion  secure  upon  the  expiration  of  a  life  estate, 
but  a  chance  of  obtaining  power  over  the  estate ;  that 
chance  being  his  surviving  his  father,  a  chance,  by 
whichi  if  he  had  trusted  to  it,  he  would  have  lost  all 
benefit  from  the  property.  But  the  calculation  of  profit 
or  loss  constituted  part  only  of  what  must  be  supposed 
to  have  influenced  the  parties :  neither  father  nor  son 
had'  the  power  separately  of  making  any  provision  for 
the  mother  and  younger  children  of  the  family,  which 
was  to  a  certain  degree  effected  by  the  arrangement. 
How  far  the  son  may  have  been  influenced  by  each  of 
these  different  objects,  it  is  impossible  to  calculate,  and 
it  therefore  becomes  impossible  to  look  at  the  evidence 
of  value  as  materially  affecting  the  question.  If  the 
transactions  had  terminated  with  the  arrangement  with 

the 
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the  father,  the  son  would  have  derived  a  considerable 
benefit  from  it,  and  it  is,  I  think,  proved  that  he  could 
not  have  obtained  that  benefit  at  a  less  sacrifice  than  he 
paid.  The  terms  were  rather  forced  upon  the  father 
than  the  son. 


18S5. 


One  circumstance  was  much  relied  upon  as  shewing, 
if  not  the  fraud,  at  least  the  hufry  and  want  of  proper 
caution  in  completing  this  arrangement,  namely,  that  the 
son  is  made  to  undertake  for  whatever  might  be  due  to 
Mr.  Sabine  upon  his  general  account,  and  for  his 
professional  charges,  these  being  left  in  blank  in  the 
agreement  of  8th  of  June*  This  no  doubt  is  a  most 
extraordinary  part  of  the  case.  Mr.  Sabine  says  in  his 
answer,  that  although  the  exact  sums  had  not  been 
ascertained,  the  parties  knew  nearly  what  they  would 
amount  to;  of  this  there  is  no  proof,  but  it  is  proved 
that  the  general  account  up  to  March  1827  had  been 
long  in  the  father's  hands ;  and  it  is  to  be  observed  that 
a  family  arrangement  of  this  description  cannot  be  sup- 
posed to  have  depended  upon  any  very  exact  calcu- 
lation as  to  the  amount  of  the  debts. 


Looking,  therefore,  to  the  facts  as  between  the  parties 
to  the  agreement  of  the  8th  Junej  I  do  not  find  sufficient 
to  entitle  the  Plaintifi*  to  be  relieved  from  the  conse- 
quence  of  that  agreement ;  but  being  of  opinion  that 
the  subsequent  agreement  of  the  21st  June  cannot  be 
supported,  I  must  consider  the  recovery  and  the  con- 
veyance of  the  legal  estate  effectual  only  for  the  purpose 
of  carrying  the  agreement  of  the  8ih  June  into  eifect. 
Had  this  been  the  only  object  of  the  conveyance,  the 
legal  fee  would  have  been  vested  in  Edward  Bellamt/. 
It  was  conveyed  to  Mr.  Sabine  for  the  purpose  of  the 
agreement  of  the  21st,  and  that  being  set  aside,  Mr. 

Sabine 
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Sabine  is  to  be  considered  as  a  trustee  for  the  Plaintiff 
as  heir  to  Edward  Bellamy. 

It  was  contended,  on  the  part  of  the  personal  re- 
presentative of  Edward  Bellamy^  that  the  heir  is  not 
entitled  to  this  decree,  because  it  would  be  depriving 
his  personal  estate  of  the  money  remaining  due  from 
Mr.  Sabine^  and  that  ^ich  a  decree  would  be  adminis- 
tering an  equity  as  between  representatives.  Were  this 
argument  to  prevail,  the  most  fraudulent  sale  of  a  large 
estate  for  the  smallest  possible  sum  would  be  out  of  the 
reach  of  a  court  of  equity  to  set  it  aside  after  the  death 
of  the  party  defrauded. 

There  is  no  such  objection  to  the  relief  prayed  by  the 
heir,  and  the  principle  of  there  being  no  equity  as  be* 
tween  the  real  and  personal  representative,  has  no  refer- 
ence to  a  case  of  this  kind,  in  which  the  Court  proceeds 
upon  the  ground,  that  as  the  transaction  ought  never  to 
have  taken  place,  so  the  rights  of  the  parties  are  as  far 
as  possible  to  be  placed  in  the  situation  in  which  they 
would  have  stood  if  there  had  never  been  any  such 
transaction. 


In  setting  aside  sales  of  this  kind  the  Court  considers 
the  purchaser  as  in  the  situation  of  a  mortgagee,  so  far 
as  he  has  made  payments  in  consequence  of  the  sale. 
Such  payments  Mr.  Sabine  is  entitled  to  be  repaid. 
The  usual  account  of  such  payments  must  be  taken, 
and  upon  payment  of  what  may  be  found  due  upon 
taking  that  account  Mr.  Sabine  must  be  decreed  to  re- 
convey  the  estate  to  the  Plaintiff  as  heir  of  Edward 
Bellamy. 

Mr.  Sabine  must  pay  the  Plaintiff's  costs  of  the  suit; 
but  as  the  Plaintiff  gets  no  decree  upon  that  part  of  the 

case 
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case  which  made  it  necessary  to  bring  the  other  De-  1835. 

Tendant  before  the  Court.  I  do  not  think  that  he  oufi^ht  ^^^^^^ 

to  pay  the  costs  of  the  other  Defendants,  except  of  the  v. 

personal  representative  of  Edwardy  whose  costs  he  must,  abine. 
1  think,  pay  :  he  by  his  answer  having  insisted  that  such 
personal  representative  ought  to  be  a  party. 


It  was  accordingly  decreed  that  the  bill,  so  far  as  it 
sought  to  have  the  agreement  of  the  8Ch  June  and  all 
such  indentures  as  had  been  executed  in  pursuance 
thereof  delivered  up  to  be  cancelled,  should  stand  dis- 
missed ;  and  it  was  declared  that  the  agreement  of  the 
21st  June,  and  the  deeds  executed  by  John  and  Edward 
Bellamy  and  Sabine  in  pursuance  thereof  were  fraudulent, 
and  ought  to  be  delivered  up  to  be  cancelled,  and  it  was 
so  decreed  accordingly ;  and  after  directing  certain  ac- 
counts of  the  sums  paid  or  retained  by  Sabine  under  the 
agreement,  and  of  rents  received  by  him,  it  was  ordered 
that  on  payment  by  the  Plaintiff  to  Sabine  of  the  balance 
which  should  be  found  due  to  him  on  those  accounts 
Sabine  should  convey  to  the  Plaintiff,  or  as  he  should 
appoint,  the  several  estates  comprised  in  the  agreement 
of  the  20th  June,  subject  to  the  mortgages  subsisting 
thereon  at  the  date  of  that  agreement,  but  free  and  clear 
of  all  incumbrances  by  Sabine,  or  those  claiming  under 
him. 


While  the  takincr  the  accounts  under  that  decree  was  Second  suit, 
in  progress  in  the  Master's  office,  and,  of  course,  before 
any  conveyance  had  been  made  by  Sabine  to  Francis 
Bellamy,  John  Bellamy  instituted  a  new  suit,  complaining 
that  Francis  had  not  paid  any  of  the  sums  or  annuities 
which  Edward  had  covenanted  to  pay  by  the  agreement 
of  the  8th  June,  and  praying  specific  performance  of 

that 
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that  agreement  so  far  as  it  remained  unperformed,  and 
consequential  relief. 

The  bill  rested  the  plaintiff's  title  to  that  relief  upon 
the  several  transactions  above  detailed,  including  the 
decree  in  the  former  suit,  as  amounting  to  a  complete 
performance,  on  his  part,  of  the  agreement  of  the  8th 
Jtme ;  and  it  also  charged,  that  having  joined  in  the 
recovery,  and  in  the  conveyance  of  the  estates  to  Sabine 
by  the  direction  of  Edv)ard  Bellamy^  the  Plaintiff  was 
entitled  to  a  lien  on  the  estates  for  the  several  sums  of 
money  and  annuities,  the  payment  of  which  he  now 
claimed,  with  interest  thereon. 

'  Francis  Bellamy^  in  his  answer  to  that  bill,  relied  on 
the  same  circumstances  as  evidence  of  fraud,  on  which 
he  had  insisted  in  his  own  suit,  and  particularly  on  an 
admission  in  the  answer  of  John  Bellamy  in  that  suit, 
that  the  amounts  of  several  of  the  debts,  which  Edward 
Bellamy  undertook  by  the  agreement  of  8th  June  1827 
to  pay,  had  been  purposely  left  blank  in  the  deed ;  and 
he  insisted  that  if  the  Court  should  be  of  opinion  that 
the  agreement  ought  to  be  specifically  performed,  he 
ought  not  to  be  decreed  to  pay  or  indemnify  the  Plain- 
tiff against  the  debts  therein  mentioned  to  any  greater 
amount  than  the  value  of  the  Plaintiff's  original  interest 
in  the  estate,  after  payment  of  the  mortgages  thereon. 

« 

At  the  hearing  of  the  cause  before  Vice-Chancellor 
Knight  Bruce^  his  Honour,  after  intimating  an  opinion 
that  considering  the  account  given  of  the  transaction  in 
the  present  Plaintifi^s  answer  in  the  former  suit,  and 
the  provisions  of  the  deed  itself,  it  was  impossible,  even 
on  the  principles  applicable  to  family  arrangements,  to 
decree  specific  performance  of  such  an  agreement  (a 
decision  which  he  observed  would  be  not  inconsistent 

with 
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with  the  decree  at  the  Rolls,  inasmuch  as  it  did  not 
follow  from  the  Court  having  refused  to  set  aside  that 
contract  at  the  instance  of  the  son,  that  it  would  there- 
fore lend  its  aid  to  enforce  it  at  the  instance  of  the 
father),  asked  the  counsel  for  the  Plaintiff  whether  they 
wished  for  leave  to  amend  the  bill  by  adding  an  alter- 
native prayer, — that  in  the  event  of  the  Court  not  decree- 
ing specific  performance  of  that  agreement  the  Plaintiff 
might  be  as  far  as  possible  placed  in  the  same  position 
as  if  that  agreement  had  not  existed,  and  might  have 
proper  relief  on  that  footing.  And  on  the  Plaintiff's 
counsel  accepting  that  offer,  and  the  counsel  for  the 
Defendant  not  desiring  to  put  in  any  further  answer, 
the  hearing  of  the  cause  proceeded  as  if  such  amend- 
ment had  been  actually  made. 


1847. 


By  the  decree  ultimately  pronounced  by  the  Vice- 
Chancellor,  it  was  declared,  that  having  regard  to  the 
answer  of  the  present  Plaintiff  in  the  former  suit,  and 
to  all  the  circumstances  of  the  case,  the  Plaintiff  was 
not  originally,  and  was  not  on  the  21st  of  June  1827 
entitled  to  a  specific  performance  against  Edward 
Bellamy  of  the  agreement  of  the  8th  June  1827,  and 
that  unless  the  acts  and  conduct  of  the  Plaintiff  £(/wan{ 
Bellamyy  Sabine^  and  Francis  Bellamy^  or  some  or  one 
of  them,  since  the  21st  June  1827,  had  been  such 
as  to  give  the  Plaintiff  a  title  to  enforce  the  specific 
performance  of  the  said  agreement,  he  was  not  then 
entitled  to  a  specific  performance  thereof;  and  it  was 
referred  to  the  Master  to  enquire  and  state  to  the  Court 
what,  if  any,  receipts  and  payments,  and  to  what 
amount  respectively,  and  what  acts  had  been  had,  made, 
and  done  by  the  Plaintiffs  Edward  Bellamyy  Sabine^  and 
Francis  Bellamy^  or  any,  or  either,  and  which  of  them, 
on  the  footing  or  in  consequence  of  the  said  agreement, 
and  at  what  time  or  times,  and  under  what  circumstances, 

and 
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1847*        and  what,  if  any,  benefit  had  been  derived,  or  detriment 
^1^~^^     sustained,  by  the  Plaintifi*,  and  Edward  Bellamy^  and 
V,  Francis  Bellamy,  respectively,   or  any,  or  either,   and 

which  of  them,  by  means,  or  in  consequence  of  the  said 
agreement ;  and  further  directions  and  costs  were  re- 
served. 

From  that  decree  the  Plaintiff  appealed. 

Mr.  Teed  and  Mr.  Lambert  appeared  for  the  Appel- 
lant. 

Mr.  Russell  and  Mr.  Glasse  for  Francis  Bellamy. 

Mr.  c/s.  Par^^and  Mr.  Barber  for  certain  mortgagees 
under  Sabine. 

It  was  stated  in  the  argument  that  the  Vice-ChanceUor 
had  particularly  adverted  in  his  judgment  to  that  part  of 
the  decree  at  the  Rolls-  which  directed  Sabine  to  convey 
the  estate  to  the  present  Defendant,  and  had  observed 
that  he  did  not  conceive  that  that  direction  interfered  with 
the  decree  he  was  about  to  make,  but  that,  as  the  point 
was  not  free  from  doubt,  he  recommended  the  plaintiflf^ 
if  he  appealed  from  the  decree  then  about  to  be  made, 
to  appeal  also  from  that  at  the  Rolls,  in  order  that  the 
real  question  between  the  parties  might  come  before 
the  Lord  Chancellor  unembarrassed  by  any  technical 
obstacle. 


The  Lord  Chancellor. 

Nw.  8th.  Before  I  proceed  to  consider  the  points  in  this  csL&e^ 

which  constitute  the  real  contest  between  the  parties, 
I  thuik  it  right  to  advert  to  two  matters  forming  part 

of 
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of  the  decr^  which  affect  the  general  practice  of  the 
Court 

The  bill  prays  simply  the  carrying  into  execution  of 
certain  provisions  of  an  agreement  of  the  8th  ofjune 
1827.  No  case  was  made,  and  no  part  of  the  prayer  was 
addressed  to  the  possible  event  of  the  Court  being  of 
opinion  that  the  Plaintiff  was  not  entitled  to  the  relief 
he  prayed,  so  as  to  reduce  the  Plaintiff  to  the  necessity 
of  asking  that  so  much  of  the  agreement  as  had  been 
(performed  on  his  part  might  be  undone,  and  he  thereby 
restored  to  the  position  in  which  he  would  have  stood 
if  he  had  never  entered  into  it. 


1847. 

Bellamy 
Sabine. 


It  appears  from  the  decree  appealed  from,  that  the 
cause  having  been  heard  on  this  state  of  the  pleadings, 
stood  for  judgment  on  the  5th  of  August  1844  when  the 
Court  ordered,  there  being  no  application  for  that  pur- 
pose, that  the  Plaintiff  should  be  at  liberty  to  amend  the 
bill  by  adding  the  following  passage  to  the  prayer :  — 
'^  That  in   the  event  of  the  court  not  decreeing  specific 
performance  of  the  said  agreement  of  the  8th  of  June 
1827  &C.,  the  Plaintiff  may  be  placed,  as  far  as  possible, 
in  the  same  situation  as  if  such  agreement  had  not  ex- 
isted, and  may  have  proper  relief  on  that  footing  against 
all  parties,  the  Plaintiff  undertaking  to  account  and  act 
in    that   case  as  the  Court   shall    direct.''     And   the 
decree  recites,  that  the  Plaintiff  accordingly  amended 
his  bill  pursuant  to  the  said  order,  and  that*  the  De- 
fendants by  their  counsel  had  stated,  that  they  did  not 
desire  to  put  in  any  further  answer  to  the  Plaintiff's 
bill,  or  go  into  any  further  evidence  in  consequence  of  . 
such  amendment.      There  is  not  any  recital  of  the  De- 
fendant's having  consented  to  such  an  amendment  being 
made,  and  they  have  not  appealed ;  and  the  Plaintiff, 
having  adopted   the  permission  given  by   making  the 

amendment, 
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amendment,  could  not,  nor  has  he  complained  of  it. 
But  observing  this  on  the  face  of  the  decree,  I  thought  it 
right  to  express  my  opinion,  that  such  an  alteration 
of  the  record  and  of  the  case  made  by  the  bill  in  the 
then  stage  of  the  cause,  was  a  course  which  ought  not 
to  be  adopted,  and  an  example  which  ought  not  to  be 
followed. 


The  rights  of  parties  litigating  in  equity  must  be 
decided  secundum  allegata  et  probata.  Attempts  to 
reach  the  supposed  equities  by  departing  from  the  rules 
of  the  Court,  which  have  been  established  for  the  pur-> 
pose  of  ascertaining  and  administering  justice,  generally 
lead  to  results  in  the  particular  cases,  the  reverse  of 
what  was  intended,  and  introduce  disorder,  uncertainty, 
and  confusion  into  the  general  practice  of  the  Court 


There  is  another  part  of  this  decree  that  calls  for 
observation,  as  it  adopts  a  course  contrary  to  the  esta- 
blished practice,  which  I  think  in  this  point  it  is  essen- 
tial to  preserve.     The  bill  rests  the  Plaintiff's  case  on 
the  agreement  itself,  and  certain  proceedings  which  fol- 
lowed it ;  and  particularly  the  dealings  between  Edward 
the  Plaintiff  ^s  son,  and  the  Defendant  Sabine,  and  the 
conveyance  to  Sabine  under  the  direction  of  Edward, 
and  the  decree  in  the  former  suit  by  which  Sabine  was 
decreed  to  convey  the  property  to  Francis  in  fee,  his 
title  to  which  was  founded  solely  upon  the  agreement 
of  the  8th  of  June  1827.     This  put  in  issue  the  rights 
of  the  parties  under  the  agreement,   as  it  is  afiected 
by  the  subsequent  transactions  stated :  and  the  Court 
might  with  strict  propriety  have  decreed  in  the  Plain- 
tiff's favour  on  such  subsequent  proceedings,  although 
it  might  have  thought  that  his  title  under  the  agreement 
alone  could  not  have  been  maintained.     But  the  decree 
appealed  from,  after  the  declaration  against  the  Plain- 
tiff's 
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tiff's  litle  under  the  agreement,  takes  no  notice  of  the 
other  grounds  of  the  Plaintiff's  claim  as  stated  in  the 
bill,  but  gives  a  reference  to  the  Master  of  the  largest 
kind,  as  to  any  subsequent  transactions  which  might 
give  to  the  Plaintiff  a  title  to  the  relief  he  asks,  not- 
v^ithstanding  the  in*.rmity  of  his  title,  in  the  opinion 
of  the  Court,  upon  the  agreement  itself*  Under  this 
reference^  any  matter  though  never  alluded  to  in  the 
pleadings,  and  though  inconsistent  with  the  case  there 
roade^  must,  if  brought  before  the  Master,  and  within 
the  ample  terms  of  the  inquiry  have  been  included  in 
the  report,  and  would,  if  thought  available  have  be- 
come the  foundation  of  the  decree.  Any  inquiry  for  the 
elucidation  or  further  trial  of  matters  in  issue  would 
have  been  consistent  with  the  practice  of  the  Court, 
but  a  reference^  to  see  whether  the  Plaintiff  may  not 
'  have  a  case  which  he  has  not  put  forward  or  at- 
tempted to  prove,  is  I  conceive  directly  opposed  to 
such  practice.  A  decree  founded  upon  the  result  of 
such  an  inquiry  would  not  be  secundum  allegata  et  pro^ 
batay  but  upon  a  case  in  which  both  these  essentials 
were  wanting. 


1847. 


Bellauy 
Sabinb. 


The  judgment  which  I  am  called  upon  to  pronounce 
in  this  case  does  not  proceed  on  either  of  these  objec- 
tions to  the  decree,  but  upon  what  constitutes  the  merits 
of  the  question  between  the  parties.  The  decree  pro- 
ceeded- in  a  great  measure  upon  a  well  known  rule  of 
equity,  that  in  many  cases  the  Court  will  refuse  to  in- 
terfere in  cases  of  contract.  It  will  not  set  them  aside, 
though  it  will  refuse  to  perform  them ;  it  simply  refuses 
to  interfere,  leaving  the  parties  to  such  consequences  as 
niay  follow  from  the  legal  rights  which  the  contract  may 
have  given.  This  case  is  quite  out  of  the  influence  of 
this  rule.  By  refusing  the  relief  asked  by  this  bill, 
the  parties  are  not  left  to  the  legal  rights  which  the 

Vol.  II.  Gg  contract* 
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1847.  contract  may  have  given.     The  Plaintiff  has  performed 

^^^^^  his  part  of  the  contract,  and  has  parted  with  the  estate 

9.  which  by  this  very  contract  he  agreed  to  sell.      It   is 

ABiNR.  ^^^  ^  j^ju  f^^  ^  specific  performance  of  an  unexecuted 

contract,  but  for  the  enforcement  of  rights  growing 
out  of  a  completed  sale ;  and  not  only  is  this  the  case, 
but  it  is  a  case  under  a  decree  which  the  Defend- 
ant Francis  himself  obtained.  The  decree  of  18S5, 
directed  the  conveyance  of  the  estate  to  Frauds  in 
fee,  to  part  of  which  but  for  that  agreement  he  would 
be  only  heir  in  tail-male  expectant  on  the  Plaintiff's 
life,  and  as  to  the  other  part  of  which  he  would  have 
no  title  at  all.  But  it  is  hardly  necessary  to  consider 
this  part  of  the  case,  because,  in  my  opinion,  the 
question  was  not  open  for  discussion  in  the  Vice*Chan- 
cellor  Knight  Bruc^s  Court.  The  decree  at  the  Rolls 
concluded  that  question,  for  it  not  only  refused  to  set 
aside  the  agreement  of  the  8th  of  July  1827,  but  directed 
it  to  be  specifically  performed,  for  that  was  necessarily  ^ 
involved  in  that  decree.  Edward^  who  had  become 
entitled  to  the  fee  under  the  agreement,  had  caused  it 
to  be  conveyed  to  Sabine,  the  present  Plaintiff,  his 
father,  having  joined  with  him  in  the  recovery  for  that 
purpose;  and  when  he,  having  succeeded  in  obtaining  the 
decree  against  Sabine,  took  from  the  Court  a  direction 
to  convey  the  fee  to  himself,  he  waived  any  equities  he 
might  have  had  to  object  to  the  agreement  under  which 
alone  his  title  to  the  fee  arose.  He  could  not,  as  the 
Scotch  lawyers  express  it,  at  the  same  time  approbate 
and  reprobate  the  agreement;  he  could  not  adopt  it 
for  the  purpose  of  procuring  the  fee  of  the  Plaintiff's 
land,  and  repudiate  it  when  the  Plaintiff  applied  for  those 
rights  which,  by  the  agreement,  were  attached  to,  and 
were  to  grow  out  of  that  fee;  he  could  not  take  the  land 
he  purchased  and  refuse  to  pay  the  purchase  money. 

The 
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The  learned  Judge,  whose  decree  is  under  review,         184-7. 
seems  to  have  felt  the  weight  of  this  difficulty,  as  he      ^^^^^' 
repeatedly  and  strongly  urged  the  parties  to  appeal  from  v. 

the  decree  at  the  Rolls.  They  have  not  taken  that 
advice  and  their  rights  must  be  adjudicated  upon  as 
affected  by  that  decree.  I  must,  however,  observe  that, 
had  they  appealed  from  that  decree  and  had  that  de- 
cree upon  such  appeal  been  thought  to  be  erroneous, 
the  Vice  Chancellor's  decree  would  not  have  been  set 
up  or  aided  by  its  reversal ;  because,  us  it  was  a  binding 
decree  at  the  time  of  the  making  of  the  present  decree, 
the  Court  was  bound  by  it,  and  ought  not  to  have  made 
any  decree  inconsistent  with  iu 

The  decree  at^  the  Rolls,  adopting  the  agreement  of 
the  8th  July  1827,  gives  to  Francis  the  estate  to  which  it 
refers.  The  decree  under  review  by  dismissing  the 
bill  as  to  part  and  directing  inquiries  which  may  lead 
to  a  total  dismissal,  assumes  that  Francis  may  remain  in 
possession  of  the  fee  without  paying  the  purchase- 
money  or  performing  the  conditions  upon  which  he 
purchased,  or  if  the  Court  should  ultimately  do  what  it 
has  made  the  Plaintiff  ask  by  the  amendment,  it  would 
by  its  decree,  direct  the  Estate  to  be  conveyed  to  the 
purposes  for  which  it  was  held,  before  the  agreement. 
The  decree  at  the  Rolls,  having  directed  that  it  should 
be  conveyed  and  held  for  the  purpose  to  which  it  was 
destined  under  the  agreement,  if  the  Vice-Chancellor, 
Knight  Bruce  had  acted  upon  the  opinion  which  he 
seems  to  have  entertained,  that  the  decree  at  the  Rolls 
was  a  bar  to  that  which  he  thought  the  justice  of  the 
case  required  he  would,  I  think,  have  adopted  a  course 
which  could  not  have  been  questioned. 

I  have  no  doubt  but  that  the  decree  at  the  Rolls  of 
itself  prevents   the   decree  now  appealed   from  bein^ 
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Bellamy 

V. 

Sabine. 


affirmed ;  but  I  must  add  that  nothing  has  been  urged 
before  me,  or  has  occurred  to  my  mind  in  reviewing 
the  ca&e  at  the  Rolls  and  reading  the  written  judg- 
ment I  then  pronounced,  to  raise  any  doubt  but  that 
the  rights  of  the  parties  were  properly  settled  by  that 
decree,  and  that  the  parties  acted  wisely  in  abstaining 
from  opening  it.  The  result  is  that  the  decree  ap- 
pealed from  must  be  reversed,  and  a  decree  made  for 
what  the  Plaintiff  asks,  so  far  as  relates  to  his  own 
claims. 


I  am  not  sure  that  I  rightly  collect  the  position  of 
the  Defendants  who  are  made  parties  as  mortgagees; 
but  the  decree  at  the  Rolls  seems  to  deal  correctly 
with  them.  The  conveyance  by  Sabine  must  be  decreed 
to  be  subject  to  such  charges  as  affected  the  estate  at  the 
date  of  the  agreement  of  June  1827,  but  free  and  clear 
from  all  done  by  him  or  any  claiming  under  him.  If 
all  these  mortgagees  come  under  the  latter  description, 
whether  by  new  charges,  or  by  taking  the  legal  estate  to 
in)prove  former  incumbrances,  they  must  remain  before 
the  Court. 
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PARKER  p.  MORRELL.  ^'{^l' 

Jan,  19. 

THE  object  of  this  suit  was,  amongst  otKer  things,  to         1848, 
have  it  declared  that  a  bond  and  warrant  of  attor-   ^ 

Every  decree, 

ney,  dated  the  SOth  ol  April  1831,  were  fraudulently  ob-  although  it 
tained  by  the  DefendanU  from  the  Plaintiff,  and  to  have  i'^llir:' 

^  '  issues  OP  in- 

asum  of  1560/.  14^.  which  the  Plaintiff  had  paid  to  the  quiries,  ought 

Defendants  in  respect  thereof  before  the  discovery  of  evidence  on 

the  alleged  fraud,  repaid  with  .interest ;  and  also  that  an   which  it  is 

,.,,_.    ^      .  Ill  1  .  I       founded,  and 

action  which  the  Defendant  had  brought  against  the  therefore, 

Plaintiff  upon  another  bond   dated    the  SOth  January  Y*'^'*®5^" 
,  *  "^    dence  is  ten- 

1822,  which  was  also  alleged  to  have  been  fraudulently  dered  and 

obtained,  might  be  restrained  by  injunction.  thrcourt*'' 

1  he  ought  to  de- 
cide at  once 
upon  its  admissibility,  and  not  to  allow  it  to  be  entered  as  read  de  bene  esse. 

An  answer  put  in  by  one  of  several  partners,  afcef  dissolution  of  the  partnership, 
containing  an  admission  of  a  representation  having  been  made  by  such  partner  in  a 
partnership  transaction,  prior  to  the  dissolution.  Held  not  to  be  admissible  as 
evidence  of  such  admission  against  his  co-partners,  on  the  ground  that  since  the 
dissolution  of  the  partnership  the  party  whose  answer  it  was  had  become  bankrupt 
and  obtained  his  certificate,  and  had  therefore  at  the  tin\e  of  putting  in  the  answer 
no  common  liability  with  the  co-partners,  Held  also  that  even  independently  of 
that  objection,  such  answer  would  not  have  been  admissible  in  evidence,  though 
made  in  the  existing  suit,  without  other  evidence  to  identify  the  party  whose  answer 
it  was  with  the  partner. 

An  issue,  whether  a  security  had  been  "  unfairly  **  obtained,  superadded  to  an 
issue,  whether  it  had  been  "  fraudulently  "  obtained,  disapproved ;  from  the  uncer- 
tainty of  what,  in  a  l^al  sense,  constitutes  unfairness  as  distinguished,  if  it  be  dis- 
tinguishable, from  fraud. 

The  practice  of  allowing  the  parties,  on  the  trial  of  an  issue,  to  be' examined  for 
themselves  is  in  the  discretion  of  the  Court,  but  to  be  resorted  to  with  great  cau- 
tion, and  never  unless,  under  the  peculiar  circumstances  of  the  case,  justice  could 
not  be  attained  without  it;  and  certainlv  never  when,  from  the  position  of  the 
parties,  an  unfair  advantage  would  be  given  by  it  to  one  over  the  other.  And, 
therefore,  where  it  appear^  that  the  transaction  to  which  the  issue  related,  had  oc- 
curred in  the  presence  only  of  the  Plaintiff  and  one  other  party,  who,  being  a  late 
partner  of  the  Defendants,  was  since  dead ;  an  order  of  the  Court  below  directing 
that  each  party  to  the  issue  should  be  at  liberty  to  be  examined  for  himself,  was  re- 
versed on  appeal,  as  calcuLited  lo  give  the  Plaintiff  an  unfair  advantage. 

Where,  after  the  trial  of  an  issue  directed  by  the  Court  below,  the  party  who 
&iled  appealed  from  the  order  directing  it,  the  Lord  Chancellor  in  reversing  the 
order  and  directing  a  new  issue,  refused  the  other  party  the  costs  of  the  appeal,  but 
reserved  them. 

Where  a  decree  or  order  under  which  money  has  been  paid  is  reversed  on  appeal 
the  money  is  in  general  ordered  to  be  repaid  without  interest. 

Gg  3 
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Parker 

V. 
MORRELL. 


The  case  made  by  the  bill,  so  far  as  is  material  to  this 
report,  was — That  in  the  year  1822,  and  for  many  years 
afterwards,  Richard  Parker^  the  brother  of  the  Plaintiff, 
carried  on  the  business  of  a  common  carrier  and  corn- 
dealer,  and  kept  nn  account  with  the  banking  firm  of 
Cox,  Morrell,  and  Co.,  at  Oxford;  in  which  firm  the  then 
partners  were  Richard  Coxj  his  son  Richard  Ferdinand 
CoXy  and  the  Defendants  James  and  Robert  MorrelL 
That,  at  the  beginning  of  the  year  1822,  Richard  Parker 
represented  to  the  Plaintiff  that  he  had  occasion  for  the 
sum  of  2000/.  for  a  few  months,  and  that  the  bankers 
would  give  him  credit  for  it  in  his  account,  if  the  Plain- 
tiff would  join  him  as  surety  in  a  bond  for  the  amount; 
wliich  the  Plaintiff  having  consented  to  do,  the  bond  of 
dOth  January  1822  was  accordingly  executed  as  the 
joint  and  several  bond  of  the  two  brothers. 


That  in  the  month  oi  April  1831,  Richard  Ferdinand 
CoXy  who  was  an  intimate  friend  of  Richard  Parker^ 
called  upon  the  Plaintiff  and  informed  him  that  Richard 
Parker  was  in  want  of  2500/.  and  had  applied  to  the 
bank  to  advance  him  that  amount,  which  they  were 
willing  to  do  upon  having  security,  and  that  be,  JR.  F. 
CoXy  was  commissioned  by  Richard  Parker  to  request 
the  Plaintiff  to  become  such  security.  That  upon  the 
Plaintiff  expressing  some  surprise  that  the  bank  should 
require  security  from  so  old  and  well  known  a  customer 
as  his  brother,  iZ.  F.  Cox  replied  that  it  was  a  rule 
of  the  bank  not  to  allow  their  customers'  accounts  to  be 
overdrawn  without  some  security  being  given  ;  but  that 
he  had  perfect  confidence  in  the  flourishing  state  of 
Richard  Parker^s  affairs;  and,  after  reminding  the  Plaintiff 
that  he  had  been  borne  harmless  upon  his  former  bond, 
he  added,  that  if  the  Plaintiff  had  really  any  apprehension 
he  would  himself  engage  to  replace  the  loan  in  three 
week«5,  should  Richard  Parker  fail  to  do  so ;  whereupon 

the 
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the  Plaintiff,  relying  upon  that  assurance,  consented  to 
give  his  security,  and  accordingly  executed  the  bond  and 
warrant  of  attorney  above  mentioned,  of  the  SOth  Jpn'l 
1831. 


1846. 


Parker 

t>. 

MORRELL. 


That  in  the  following  month  of  June^  R.  F.  Cox^ 
quitted  the  banking  firm,  on  which  occasion  the  Plain- 
tiff having  heard  that  cash  matters  between  him  and  his 
partners  were  not  quite  correct,  and  that  Richard  Parker 
was  to  be  A  party  to  some  arrangement  on  his  behalf 
with  the  firm,  the  Plaintiff  became  anxious  that  the  bond 
and  warrant  of  attorney  which  he  then  supposed  to  be 
the  only  securities  in  the  hands  of  the  bank  on  which  he 
was  liable,  should  be  withdrawn,  and  that,  upon  his  in- 
timating such  wish  to  Richardy  the  latter  went  with  him 
to  the  bank  and  paid  1000/.  specifically  in  part  discharge 
of  the  2500/.:  and  that  in  the  year,  1838,  the  Plaintiff 
was  compelled  by  a  threat  of  proceed ings«on  the  bond 
and  warrant  of  attorney  to  pay  the  1560/.  145.  being  the 
balance  of  that  sum  with  an  arrear  of  interest  then 
claimed  to  be  due; 


That,  in  the  following  year,  to  the  Plaintiff's  great 
surprise,  the  above-mentioned  action  was  brought  against 
him  by  the  Morrells  and  certain  persons  as  assignees  of 
R  F.  Cox^  who  had  in  the  year  1838,  become  bankrupt, 
upon  the  bond  of  April  1822;  and  that  from  inquiries 
which  those  proceedings  had  induced  him  to  make,  he 
had  discovered  that  both  the  security  of  1822  and  that  of 
1831  had  been  obtained  from  him  under  circumstances 
of  misrepresentation  and  concealment  as  to  the  state  of 
Richard  Parkei^s  banking  account;  for  that,  while  he 
had  been  led  by  Richard  F.  Cox  to  believe  on  both 
those  occasions,  that  the  account  was  not  overdrawn, 
and  that  the  securities  were  wanted  only  for  a  temporary 
and   particular   advance,    the    fact   was,   that   Richard 

G  g  4  Parker*^ 
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Parkcrh  account  was,  on  both  occasions,  overdrawn  by 
several  thousand  pounds  independently  of  the  advances 
for  which  the  securities  were  understood  to  be  given, 
and  that  his  affairs  were  known  by  the  bank  to  be  in  a 
state  of  embarrassment. 


The  Defendants,  the  Morrells^  by  their  answer  in- 
sisted that  the  bonds  were  intended  to  be  permanent 
and  continuing  securities ;  but  they  admitted  that,  at 
the  time  when  the  bond  of  April  18S1  was  given, 
Richard  Parker  was  largely  indebted  to  the  bank ;  and 
that,  although  the  Defendants  were  not  then  aware  of 
the  full  amount  of  such  debt,  inasmuch  as  Richard  JP. 
Cox,  who  had  had  some  irregular  dealings  with  Richard 
Parker^  had  made  him  some  advances  which  he  had 
contrived  to  conceal  from  his  partners,  yet  that  the 
Defendants  were  then  anxious  to  obtain  some  further 
security  for  payment  of  the  sum  by  which  they  knew 
that  the  account  was  overdrawn,  and  which  the  books 
then  shewed  to  be  4275/. ;  but  they  said  that  the  whole 
transaction  connected  with  those  securities  had  been 
conducted  by  Richard  F.  Cox  alone,  and  that  they  did 
not  know  what  passed  on  the  occasion  between  him  and 
the  Plaintiff;  but  that  if  he  had  made  any  such  repre- 
sentations as  the  bill  alleged,  they,  the  Defendants,  were 
not  in  any  way  privy  thereto;  and  with  respect  to  the 
alleged  suppression  of  information  on  the  part  o( Richard 
F.  Cox,  they  said  it  was  not  the  practice  of  their  bank, 
or  indeed  of  any  bank,  to  disclose  the  state  of  their 
customers'  accounts  to  a  stranger,  without  express  au- 
thority from  the  customer  himself. 

Richard  F.  Cox,  who,  though  stripped  of  all  personal 
interest  by  his  bankruptcy,  was  made  a  Defendant  to  the 
suit,  by  supplemental  bill,  as  personal  representative  of 
his  father  Richard  Cox  deceased,  put  in  an  answer  ad- 
mitting 
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mitting  the  whole  case  made  by  the  bill^  and  afterwards  1846. 

died  before  the  cause  came  to  a  hearing.  ^    ^^^^^ 

°  Parker 


At  the  hearing  of  the  cause  before  the  Vice-Chan- 
cellor  Knight  Bruce,  a  decretal  order  was  made,  by 
which,  after  reciting,  among  other  things,  that  the 
answer  of  R.  F.  Cox  had  been  tendered  by  the  Plaintiff 
as  evidence  against  the  Defendants,  the  Morrells,  but 
objected  to  by  them  and  read  de  bene  esse,  without  pre- 
judice to  the  question  whether  the  same  was  admissible 
or  not  as  evidence  against  those  Defendants,  five  issues 
were  directed.— 

First.  Whether  the  bond  and  warrant  of  attorney  of 
the  13th  April  1831,  were  obtained  from  the  Plaintiff 
by  means  of  fraudulent  or  unfair  representations  made 
to  him  by  the  four  obligees  (the  then  partners  in  the 
bank)  or  any  or  either  of  them. 

2d.  Whether  they  were  obtained  by  means  of  any 
untrue  representation  made,  &c. 

3d.  Whether  they  were  obtained  by  means  of  any 
fraudulent  or  unfair  concealment  or  suppression  by  the 
four  obligees,  or  any  or  either  of  them. 

4th.  Whether  they  were  unfairly  obtained. 

5th.  {a,  Whether  they  were  given  to  secure  any  debt 
or  liability  other  than  the  whole  or  part  of  the  cash 
balance,  which  on  the  day  of  the  date  thereof,  indepen-- 
dently  of  any  other  outstanding  liability,  was  due  from 
Richard  Parker  to  the  bank,  and  the  interest  thereon. 

And 

(a)  At  the  hearing  of  the  ap-  effect  of  the  verdict    obtained 

peal,  there  was   some  dispute  upon  it,  but  it  was  not  treatcil 

between  the  counsel  as  to  the  as  of  usuch  importance  on  either 

meaning  of  this  issue,  and  the  side. 
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And  it  was  ordered  that  the  Plaintiff  should  be  nt 
liberty  to  be  examined  Tor  himself,  and  the  Defendants, 
the  Morrelky  for  themselves. 

At  the  trial  of  the  issues  the  answer  of  Richard  F*  Cox 
was  tendered  in  evidence  by  the  Plaintiff,  but,  on  its 
being  objected  to,  was  withdrawn,  and  the  Plaintiff  then 
tendered  himself  as  a  witness,  and  was  examined.  And 
the  result  was  that  he  obtained  verdicts  upon  all  the 
five  issues. 


At  the  hearing  of  the  cause  on  the  equity  reserved,  a 
decree  was  made  against  the  Morrells  for  repayment  of 
the  1562/.  145.,  with  the  costs  of  suit,  including  the  costs 
of  the  issues.  Whereupon  they  appealed  both  from  that 
decree  and  from  the  former  order,  except  so  far  as  re- 
garded the  third  issue  thereby  directed. 

On  the  case  being  opened, 

Dec.  18.  The  Lord  Chancellor  having  observed,  that  as  the 

petition  of  appeal  was  framed,  although  the  appeal 
should  succeed,  the  verdict  on  the  issue  not  excepted  to 
would  stand ;  the  Respondent's  counsel,  in  order  to  dis- 
pense with  the  necessity  of  amending  the  petition,  under- 
took that  that  verdict  should  be  dealt  with  according 
to  the  judgment  of  the  Court  on  the  appeal. 

Mr.  Wigram^  Mr.  Rolt^  and  Mr.  Shebbeare  for  the 
Appellants. 

The  two  first  issues,  as  to  misrepresentation,  were  not 
warranted  by  any  admission  in  the  answer  of  the  Ap- 
pellants, who  positively  deny  all  knowledge  of  what 
passed  between  their  partner  R,  F.  Cox  and  the  Plain- 
tiff on  the  occasion  referred  to.  Nor  was  there  at  the 
hi*aring  any  evidence  whatever  to  justify  them  except 

*the 
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"the  answer  of  R.  F,  Cox,  on  the  admissibility  of  which 
the  Court  pronounced  no  opinion,  and  which  was 
clearly  inadmissible;  Atlcyns  v.  Tredgold (a),  Slater  v. 
Lawson  (ft),  Wood  v.  Braddick  (c),  Grant  v.  Jackson,  {d) 
The  ground  on  which  the  admission  of  a  partner  as  to 
a  partnership  transaction  is  treated  as  binding  on  the 
co-partners  is,  that  it  is  an  admission  against  the  in- 
terest of  the  party  making  it ;  whereas,  here,  the  partner 
had  long  ago  ceased  to  have  any  interest,  having  since 
the  dissolution  of  the  partnership  become  a  bankrupt 
and  obtained  his  certificate.  The  two  first  issues,  there- 
fore, being  unwarranted  either  by  admission  or  by  evi- 
dence in  the  cause,  ought  not  to  have  been  directed; 
and  the  fourth  issue  is  objectionable,  as  introducing 
by  the  word  "  unfairly  ^  moral  considerations  as  dis- 
tinguished from  legal. 

ITAe  Lord  Chancellor. 

It  is  not  easy  to  see  what  is  the  utility  of  such  an 
issue.  If  the  preceding  issues  be  found  for  the  Plaintiff, 
there  is  unfairness,  and  a  good  deal  more.  If  not,  and 
by  unfairness  be  meant  something  different  from  fraud 
in  the  legal  sense,  what  does  it  mean  ?  It  is  easy  to  say 
morally  what  is  unfairness,  but  not  legally.  Such  an 
issue  is  certainly  not  according  to  the  usual  practice  of 
the  Court.] 

But  the  most  serious  objection  to  the  order  is  the 
leave  given  to  the  parties  to  be  examined  for  themselves, 
the  effect  of  which  in  this  case  has  been,  that  the  Plain- 
tiff has  obtained  verdicts  upon  his  own  evidence  only, 
and  that  upon  facts  which  not  being  in  the  knowledge 
of  the  Appellants,  they  were  unable  by  their  own  evi- 
dence to  contradict.     The  onlj'  other  case  in  which  we 

believe 

(fl)  2B.^C,  23.  (c)  1  Taunt.  104. 

(ft)  1  B.  ^  Ad.  396.  (d)  Peake,  N.  P,  C,  268.,  Sd  ed. 


1846. 


Parker 

9. 
MORRELL. 


460 


1846. 


Parker 

9, 
MoRRELL. 


CASES  IN  CHANCERY. 

believe  such  a  course  has  ever  been  adopted  is  that  of 
Milner  v.  Singleiati  some  years  ago,  in  which,  however, 
the  circumstances  were  very  peculiar;  for  the  question 
being  whether  a  lease  granted  to  Singleton  had  been 
so  granted  to  him  in  trust  for  Milner^  and  that  question 
depending  entirely  on  what  had  passed  between  them 
in  a  private  room  when  no  one  else  was  present,  your 
Lordship  thought  it  desirable  that  the  jury  should  see 
what  the  parties  would  say  when  confronted  together. 
In  that  case,  therefore,  the  course  seems  to  have  been 
justified  by  necessity,  and  both  parties  were  on  an 
equality.  But  in  the  present  case  both  these  features 
are  wanting,  for  if  there  was,  as  the  Plaintiff  alleges, 
fraudulent  concealment,  he  had  other  means  in  abund- 
ance of  proving  it,  and  then  the  question  of  misrepre- 
sentation would  have  been  immaterial.  If,  on  the  other 
hand,  the  case  rested  on  misrepresentation  alone,  the 
parties  were  not  ns  to  that  on  an  equality,  for  the  only 
person  who  could  have  contradicted  the  Plaintiff's  as- 
sertion on  that  point  was  dead. 


The  Lord  Chancellor. 

I  never  before  heard  of  such  a  thing  being  done 
where  there  were  two  parties  to  the  transaction  in  ques- 
tion, and  one  was  dead.  But  it  is  not  an  un frequent 
practice  where  both  are  living.  I  remember  in  De 
Tastet  v.  Bordenave,  Lord  Eldon  ordered  both  parties 
to  be  examined. 


Mr.  Rtissellj  Mr.  Walker^  and  Mr.  Goodeve  for  the 
Respondents. 

If  any  party  is  entitled  to  complain  of  (he  decree,  it  is 
the  Plaintiff,  who,  we  are  prepared  to  contend,  was  en- 
titled upon  the  pleadings  to  an  immediate  decree. 

T/ie 
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The  Lord  Chancellor, 

You  cannot  go  into  that  on  this  appeal^  which  is  only  Parker 
from  part  of  the  decree.  It  assumes  that  some  issue  is  '  Morrbll. 
to  be  directed,  and  merely  brings  before  me  the  question 
whether  the  issues  ought  not  to  have  been  sent  in  some 
other  form,  and  with  different  directions.  If  you  meant 
to  complain  of  the  decree^  you  ought  to  have  appealed 
generally. 


After  some  further  discussion,  the  counsel  for  the 
Appellant  not  objecting,  the  case  stood  over,  with  liberty 
to  the  Plaintiff*  to  present  such  counter»petition  as  he 
might  be  advised,  he  paying  the  costs  of  the  day. 


No  counter-petition  of  appeal,  however,  was  pre-  Jan.  19. 
sented,  and  the  counsel  for  the  Respondent  on  a  sub- 
sequent day  resumed  their  argument;  attempting  to 
sustain  the  issues  as  directed  by  the  Court  below.  For 
that  purpose  they  argued,  that  on  the  authority  of 
Pritchard  v.  Draper  (a),  and  Cass  v.  Bedir^field  (i), 
Car's  answer  was  admissible  against  the  Defendants,  as 
the  admission  of  a  qtumdam  partner  of  their's  in  relation 
to  a  partnership  transaction :  and  that  even,  supposing 
it  not  to  be  as  conclusive  as  an  admission  by  the  De- 
fendants themselves,  it  was  sufficient  ground  on  which 
the  Court  might  direct  an  inquiry.  With  respect  to 
the  direction  that  the  parties  should  be  at  liberty  to  be 
examined,  they  referred  to  De  Tastet  v.  Bordenave  (c), 
and  Seton  on  Decrees^  p.  S4<6. ;  but  lastly,  they  insisted 

that 

(a)  IR.^M.  191.  (c)  Jac.  616. 

lb)  12  Sim.3o. 
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that  after  the  trial  of  an  issue,  it  was  too  late  for  the 
unsuccessful  party  to  appeal  against  the  order  direct- 
ing it,  De  Tastet  v.  Bordenavcy  particularly  where,  as 
in  this  case,  that  party  had  not  been  merely  passive 
under  the  order,  but  had  applied,  before  the  trial,  for  a 
special  jury. 


Mr.  Wigram^  in  reply  to  the  last  point,  cited  White  v. 
Lisle  [a),  and  mentioned,  as  analogous,  the  recent  case 
of  Watts  V,  Hyde  (&),  in  which  the  Defendant,  after 
having  tried  his  chance  upon  the  amended  record,  had 
been  permitted  to  appeal  from  tjhe  order  allowing  the 
amendment,  (c) 


Jan.  27.  The  LoRD  Chancellor. 

This  case  involves  two  points  of  much  importance  to 
the  practice  of  the  Court ;  but  neither  of  them,  in  my 
opinion,  of  any  doubt. 


The  decree  contains  the  following  recital  as  one  of 
the  grounds  upon  which  it  is  founded :  —  "  And  upon 
hearing  the  answer  of  Richard  Ferdinand  Cox  to  the 
PlaintifTs  original  and  amended  Bill,  tendered  by  the 
Plaintiff  as  evidence  against  the  Defendants  James  and 
Robert  Morrelly  but  objected  to  by  them,  and  read  de 
bene  essc^  without  prejudice  to  the  question  whether  the 
same  be  acfmissible  in  evidence  against  the  Defendants 
James  and  Robert  Morrell  or  not,  read."  The  decree, 
therefore,  imports  that  it  was  made  upon  hearing  this 
answer  read  against  the  other  Defendants ;  but  it  cannot 

be 


(a)  3Swantt.S5\.n. 

(b)  P.  406.  ante. 


(c)  See  BtUlm  v.  Masters,  ante 
p.  290. 
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be  supposed  that  the  Court  permitted  such  answer  to 
have  any  effect  upon  its  judgment  without  deciding 
whether  it  was  admissible  or  not  as  evidence.  I  have 
lately  bad  several  opportunities  of  stating  my  objection 
to  this  course  of  proceeding,  which  it  is  therefore  unne- 
cessary to  repeat  upon  the  present  occasion,  (a)  When 
a  piece  of  evidence  is  tendered  and  objected  to,  it  is,  I 
diink^  the  duty  of  the  Court,  before  it  makes  a  decree, 
to  decide  upon  the  admissibility  of  the  evidence;  and  I 
have  no  hesitation  in  the  present  case  in  holding,  that 
when  this  answer  was  tendered  it  ought  to  have  been 
altogether  rejected.  ' 


1848. 
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It  was,  as  I  understand,  simply  tendered  as  an  answer 
in  the  cause,  that  is,  an  office  copy  was  produced  as 
the  answer  of  one  Richard  Ferdinand  Cox :  that  is,  the 
answer  of  one  Defendant  was  attempted  to  be  read 
against  another  Defendant,  which  is  contrary  to  the 
rules  and  practice  of  this  court.  The  decree  recites 
that  It  was  tendered  as  evidence;  but  that  does  not 
negative  the  supposition  that  it  was  tendered  as  an 
answer  in  the  cause.  It  cannot  mean  that  it  was  ten- 
dered as  a  document  of  a  person  whose  admissions 
would  be  evidence  against  the  Defendants  James  and 
Robert  Morrelly  because  there  does  not  appear  to  have 
been  any  evidence  to  introduce  the  document  in  that 
character.  The  identity  of  the  party,  his  relative  situa* 
tion  with  respect  to  the  other  defendants,  and  tlie 
authenticity  of  what  appears  in  that  answer  as  being  his 
admissions,  all  essential  circumstances  to  the  validity  of 
the  document  as  a  piece  of  evidence,  not  appearing 
aliunde^  cannot  be  proved  by  the  contents  of  the  docu-- 
ment  tendered  and  objected  to.  Without,  therefore, 
entering  further  into  the  question,  I  think  it  clear,  that 

as 
(fl)  See  WaUon  v.  Parker,  ant^  p  5. 
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as  the  matter  was  presented  to  the  Court,  this  document 
ought  to  have  been  rejected. 

I  must,  however,  observe,  that  as  to  the  question 
whether  such  a  document  could,  if  regularly  brought 
before  the  Court,  have  been  received  in  evidence,  none 
of  the  cases  referred  to  come  near  to  the  circumstances 
of  the  present.  Prichard  v.  Draper  {a)  is  the  nearest; 
but  this  proceeded  upon  a  ground  which  is  wanting  here, 
namely,  that  the  party  making  the  admission  was  at  the 
time  subject  to  a  joint  obligation  {fi)  with  the  party  against 

whom 


(a)  1  R.^  M.\9\. 

(b)  There  seems  to  be  some 
inaccuracy  of  expression  in  this 
reference  to  the  case  of  Pritchard 
V.  Draper^  which,  however,  as 
the  judgment  was  a  written  one, 
the  reporter  has  not  felt  himself 
at  Iil)erty  to  alter.  The  bill  was 
filed  by  one  of  two  partners  in  a 
dissolved  firm,  against  a  creditor 
of  the  partnership,  for  an  account 
and  payment  of  a  partnership 
debt;  and  the  other  partner,  who 
had  since  the  dissolution  of  the 
partnership  been  employed  as 
receiver  of  the  rents  of  the  debt- 
or, was  made  a  co-Defendant 
with  him.  In  taking  the  accounts 
before  the  Master  that  partner 
was  examined  on  interrogatories, 
and  his  examination  contained 
what  Sir  J.  Letich  thought  was 
an  admission,  that  the  debt  had 
been  paid  by  an  express  appro- 
priation of  sums  which  had  come 
to  his  hands  in  his  character  of 
receiver:  and  the  question  was 
whether  that  admission  was  bind- 
ing upon  the  Plaintiff*.  Sir  John 
Leach  thought  that  it  was,  and 
Lord  Brougham  was  of  the  same 


opinion  upon  the  question  of 
law,  but  differed  from  his  Honor 
upon  the  facts,  being  of  opinion 
that  the  examination  did  not 
amount  to  such  admission.  The 
case,  therefore,  would  seem  to 
have  been  one,  not  of  joint  liability 
but  of  joint  interest,  though  the 
reasoning  of  the  judgment  w*as 
borrowed  from  the  cases  of  Wlut' 
comb  v.  fVhUingy  and  Wood  ▼. 
Braddicky  which  were  cases  of 
the  former  description,  and  it  is, 
no  doubt,  to  that  reasoning  and 
not  to  the  facts  of  the  case  of 
PrUchard  v.  Draper  itself,  that 
the  Lord  Chancellor's  observar 
tion  in  the  text  refers. 

It  may  be  observed,  however, 
as  an  additional  ground  for  the 
rejection  of  the  answer  in  the 
present  case,  that  in  all  those 
cases  at  law  in  which  an  ad- 
mission or  acknowledgment  by 
one  partner  afler  dissolution  of 
the  partnership  has  been  held 
binding  on  his  copartners,  the 
question  has  been  whether  a 
partnership  contract,  proved 
aliunde  to  have  once  existed, 
had  been  satisfied  or  dischai^ed, 

or 
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whom  it  was   to  be  used;   which   appears   from   the 

ground  upon  which  Lord  Brougham  rested  that  decision, 

namely,  decisions  at  law  under  the   then   Statutes  of 

Limitations,  that  one  of  two  parties  bound,  might,  by 

his  declaration  or  promise,  after  the  statute   had  run, 

take  the  case  out  of  its  operation:  the  effect  of  the 

Statutes  of  Limitations  being  not  that  the  right  was 

destroyed  by  the  running  of  time,  but  only  that  the 

remedy    was   barred.     In   the   present    case,    Richard 

Ferdinand  Cox^  the  late  partner  with  Messrs.  Morrellj 

became  bankrupt  in  1838,  and  obtained  his  certificate; 

and  he  was  made  a  Defendant,  not  as  having  been  a 

partner,   but  as   representative  of  his  father,  Richard 

Cox.     By  his  answer  he  disclaimed  any  interest  in  the 

matters  in  contest,  and  was,  therefore,  when  the  bill 

was  filed  in  1840,  and  certainly  till  May  1845,  when  he 

answered  the  supplemental  bill,  and,  for  anything  that 

appeared,   at  the   time  of  the  hearing,   a  competent 

witness  to  prove  any  fact  the  Plaintiff  might  wish  to 

establish 
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or  whether  it  was  still  subsisting; 
whereas,  in  the  present  case,  the 
answer  was  tendered  as  evidence 
of  the  contract  itself ;  for  it  was 
tendered  as  an  admission  of  a 
representation  having  been  made 
by  one  of  the  partners,  which, 
if  made,  would  have  had  the 
effect  of  a  guarantee  by  the 
partnership  that  the  facts  re- 
presented were  true.  (See  Blair 
V.  Bromley,  ante,  p.  354.)  It  is, 
however,  one  thing  to  say  that 
the  continuing  unity  of  interest 
and  liability  between  partners  in 
respect  of  contracts  admitted  or 
proved  to  have  been  subsisting  at 

Vol,  II.  H 


or  previously  to  the  dissolution  of 
the  partnership,  shall  render  the 
subsequent  acts  or  admissions  of 
each  partner  in  relation  to  those 
contracts  binding  upon  the  rest ; 
but  it  is  another  thing  to  say, 
that  their  subsequent  acts  and 
admissions  shall  have  the  same 
effect  in  relation  to  contracts 
not  otherwise  proved  to  have 
been  subsisting  at  or  previously 
to  the  time  of  such  dissolution. 
8ee  Lord  Elienborottgh*s  observ- 
ations on  Whitcomb  v.  WhiUng 
in  Brandram  v.  Wharton,  \  B,  i; 
Aid.  467. 
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Parker 

V. 

Morrbll. 


establish  by  him.  But,  abstaining  from  this  regular 
and  legitimate  course,  the  plaintiff  merely  tendered  an 
office  copy  of  his  answer,  put  in  many  years  after  all 
his  connexion  with  the  otiier  defendants  had  ceased, 
and  when  he  had  no  interest  in,  or  liability  connected 
with,  any  of  the  objects  of  the  suit.  If  upon  the  trial 
of  the  issue  I  am  about  to  direct,  this  answer  should  be 
tendered  in  evidence,  its  admissibility  will  be  decided 
upon  as  the  facts  and  the  law  may  then  appear  to  the 
presiding  judge.  I  am  only  considering  what,  in  my 
opinion,  ought  to  have  been  done  at  the  hearing  in  this 
Court,  and  I  am  clearly  of  opinion  that,  as  then  ten- 
dered, it  ought  to  have  been  rejected. 


The  next  part  of  the  decree  to  which  I  think  it  neces- 
sary particularly  to  advert,  is  the  direction  that  at  the 
trial  the  Plaintiff  is  to  be  at  liberty  to  be  examined  for 
himseir,  and  that  the  Defendants  James  and  Robert 
Morrell  are  to  be  at  liberty  to  be  examined  for  them- 
selves. The  course  which  this  Court  sometimes  adopts 
of  endeavouring  to  ascertain  the  truth  by  means  incon- 
sistent with  the  ordinary  rules  of  evidence,  have  no 
doubt  frequently  been  productive  of  good ;  but  I  think 
it  ought  to  be  resorted  to  with  great  caution,  and  never 
adopted  unless,  under  the  peculiar  circumstances  of  the 
case,  justice  could  not  be  attained  without  it ;  and  cer- 
tainly never,  when  from  the  position  of  the  parties  an 
unfair  advantage  would  be  given  to  another  party. 


In  this  case  I  find  from  the  statement  in  the  Plain- 
tiff's bill,  that  all  the  transactions  complained  of,  and 
from  which  fraud  is  imputed,  took  place  between  the 
Plaintiff  himself  and  Richard  Ferdinand  Cox.  The 
Defendants,  the  MorrcUs^  the  partners  with  the  latter, 
are  not  alleged  to  have  intervened  in  any  part  of  the 
transactions  which  are  objected  to,  and  appear  to  have 

been 
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been  not  only  not  parties  to  the  alleged  misconduct  of 
Richard  Ferdinand  Cor,  but  to  have  been  themselves 
victims  of  the  improper  dealings  with  Richard  Parker 
the  Plaintiff's  brother.  Richard  Ferdinand  Cox  is  al- 
leged to  be  dead :  but  till  the  time  of  his  death,  which 
mast  have  been  after  May  1845,  he  might  have  been  ex- 
amined by  the  Plaintiff  in  proof  of  his  case.  This  he 
Delected  to  do,  and  if  by  this  neglect  he  has  lost  the 
benefit  of  his  evidence  the  fault  rests  with  him,  but  that 
can  be  no  reason  for  giving  him  permission  to  prove  his 
own  case  as  a  witness ;  and  if  it  had,  such  permission 
ought  only  to  have  been  given  by  putting  the  De- 
fendant upon  a  par  with  him,  and  this  the  decree  pro- 
poses to  do;  but  the  bill  shews  that  this  equality  is 
nominal  only,  all  the  facts  alleged  being  In  the  know- 
ledge of  the  Plaintiff,  and  none  of  them  in  the  know- 
ledge of  the  Defendants,  so  that  they  could  not  possibly 
have  any  means  of  contradicting  or  explaining  what 
the  Plaintiff  might  state  to  have  passed  between  him 
and  Richard  Ferdinand  Cox.  I'his  has  not  been  so  in 
any  of  the  cases  in  which  such  orders  have  been  made. 
In  De  Tastet  v.  Bordenave^  both  Plaintiff  and  Defendant 
were  parties  to  the  whole  of  the  transactions  in  ques- 
tion, and  there  were  no  other  means  of  ascertaining 
what  they  really  were.  I  think,  therefore,  that  the 
order  for  the  examination  of  the  Plaintiff  gave  him  a 
very  unfair  advantage  over  the  Defendants,  and  that 
this  departure  from  the  usual  course  of  ascertaining 
the  truth  was  calculated  not  to  promote  the  object,  but 
to  lead  to  the  opposite  result  I  am,  therefore,  of  opi- 
nion that  this  part  of  the  decree  ought  not  to  have  been 
made. 


1848. 


Parkkr 

V, 
MORRELL. 


The  question  remains,  what  ought  to  have  been  the 
decree.  The  petition  of  appeal  did  not  suggest  that 
the  bill  ought  to  have  been  dismissed,  but  that  a  dif- 

H  h  2  ferent 
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ferent  issue  ought  to  have  been  directed,  and  certainly 
the  state  of  Richard  Parker's  account  with  the  firm,  and 
his  transactions  with  Richard  Ferdinand  Cox  furnish  a 
case  for  investigation.  The  Appellant  contended,  that 
there  was  no  case  for  any  inquiry  as  to  positive  misre* 
presentations  but  only  as  to  concealment,  but  the  sug^ 

gestio  falsi  and  the  suppressio  veri  may  be  closely  allied, 
and  the  distinction  between  them  very  nice.  I  am, 
therefor^,  unwilling  to  limit  the  inquiry,  and  I  think 
the  issue  should  be  whether  the  bond  and  warrant  of 
attorney  dated  the  SOth  of  April  1831,  in  the  plead- 
ings mentioned,  were  fraudulently  obtained  from  the 
PlaintifT  by  means  of  any  false  representation  or  im* 
proper  concealment  on  the  part  of  the  four  obligees  or 
any  of  them,  with  liberty  to  endorse  special  circum- 
stances. I  see  no  case  made  for  the  fifth  issue.  The 
effect  of  the  securities  must  depend  upon  their  con- 
struction. 


Mr.  JValker,  for  the  Plaintiff,  asked  for  the  costs,  on 
the  ground  that  the  Defendants  ought  to  have  appealed 
before  the  issues  had  been  tried,  but 

The  Lord  Chancellor  said  —  I  cannot  do  that:  all 
I  can  do  is  to  reserve  the  costs. 


Feb,  ]9.  The  cause  was  afterwards  spoken  to  on  the  minutes, 

when  a  question  arose  whether  the  1560/.  which  had 
been  paid  by  the  Defendants  to  the  Plaintiff  pursuant 
to  the  decree  below,  should  be  repaid  with  or  without 
interest. 


The  Lord  Chancellor  desired  the  Registrar  to  in- 
quire whether  there  was  any  settled  practice  in  such 
cases :  and  on  a  subsequent  day 

His 
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His  Lordship  said  —  The  Registrars  report  that,  in 
the  absence  of  any  special  direction  from  the  Court, 
they  should  not  insert  payment  of  interest  in  the  order. 
Now,  no  special  direction  was  given  by  me  in  this  case, 
and  no  special  case  for  interest  is  now  made ;  therefore 
let  the  order  be  for  payment  of  the  1560/.  without  in- 
terest 
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1848. 


Parker 

V, 
MORRELL. 


The  Reporter  has  been  informed  that  the  issue  has 
been  since  tried ;  that  the  answer  of  JZ.  F,  Cox  was  again 
tendered  by  the  Plaintiff,  but  was  rejected  ;  and  that  a 
verdict  was  given  for  the  Defendants* 


COTHER  V.  THE   MIDLAND    RAILWAY        ^J®Jf'  12. 

COMPANY.  i'848,' 

Jan,  29. 

npHIS  was  a  motion  to  dissolve  an  injunction,  granted  Question, 

■-    by  Vice-Chancellor    mgramy    by  which   the  De   whether  under 
^  ,  .       .  the  words 

fendants  were  restrained  '*  from  issuing  a  warrant  to  the  *^  Railway  and 

sheriff  to  summon  a  jury,  for  the  purpose  of  determining  J!^^^^*'    * 
the  amount  of  compensation  to  be  paid  by  the  Company  pany  had  a 
for  a  piece  of  the  Plaintiff's  land,  consisting  of  la.  Or.  compulsory^ 
SSp."  which  they  claimed  a  right  to  take  under  the  com-  powers  of  their 

.A.ct  to  takfi  a 

pulsory  powers  of  their  Act,  ^'  and  from  entering  upon,  piece  of  land 

Qj..  tor  the  pur- 
pose of 
building  a 
station.     Held,  that  they  had. 
Where  the  matter  in  dispute  is  distinctly  raised  by  a  motion  for  an  injunction,  and 
is  ready  for  decision,  the  right  should  be  declared  and  the  injunction  founded  upon 
such  declaration,  that  the  order  may  inform  the  Defendant  what  the  opinion  of  the 
Court  is  as  to  the  limits  of  his  right 

Hh  3 
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1848.        or  taking  possession  of  the  same,  except  so  much  of  it  as 
CoTHER^      ^**  necessary  for  the  purpose  of  making  or  maintaining 

V,  the  railway  and  works." 

The  Midland 
Railway 

Company.  The  piece  of  land  was  used  by  the  PlaintifiTas  a  rope 
walk,  and  there  were  several  cottages  and  sheds  built 
upon  it.  The  company  had  given  the  usual  notice  to 
the  Plaintiff,  that  they  required  the  whole,  and  had 
offered  800/.  for  it.  The  Plaintiff  disputed  their  right 
to  take  more  than  a  small  part,  under  the  compulsory 
powers  of  their  Acts,  but  had  offered  to  sell  them  the 
whole  for  1500/. 

The  Act  of  Parliament,  under  which  the  land  was 
claimed  by  the  company,  empowered  them  to  make 
certain  lines  of  railway,  including  an  extension  of  the 
main  line  of  the  Birmingham  and  Gloucester  Railway, 
which  had  been  consolidated  with  the  Midland  Railway, 
to  the  High  Orchard  Basin  of  the  Gloucester  and 
Berkeley  Canal  at  Gloucester ;  and  it  was  for  the  pur- 
pose of  that  extension,  and  the  works  connected  with  it, 
that  the  land  in  question  was  required.  The  maps  and 
plans  deposited  with  the  Clerk  of  the  Peace,  shewed 
that  two  small  portions  only  of  the  land,  at  the  northern 
and  southern  extremities,  were  wanted  for  the  exten- 
sion line  itself;  but  the  whole  was  numbered,  and 
the  company  insisted  that  the  rest  was  necessary  for 
other  purposes,  and  amongst  others,  for  the  erection 
of  a  new  station,  or  an  addition  to  the  old  one,  at  the 
terminus  of  the  original  line ;  and  also  for  sidings  on 
which  the  waggons  employed  in  the  conveyance  of 
goods  from  the  terminus  to  the  basin  might  wait  until 
there  was  a  sufficient  number  of  them  to  form  a  train. 

At  the  hearing  of  the  appeal  motion,  it  was  stated 
that  the  Vice*Chancellor  had  granted  the  injunction  on 

the 
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the  ground  that,  in  his  opinion,  the  Act  only  authorized  1848, 
the  substitution  of  a  railway  for  the  former  carriage  cqther 
communication  between  the  terminus  of  the  original  v. 

line  and  the  basin,  and  that  that  authority  did  not  carry       Hallway 
with  it  a  power  to  take  land  for   the  purpose  of  an      Company. 
additional   station,   that   being   a  purpose  which  was 
always  expressed,  either  directly,  or  by  interpretation, 
in  every  Railway  Act  in  which  it  was  contemplated. 

The  material  provisions  of  the  special  Act,  which  in- 
corporated the  whole  of  the  Lands  Clauses  Consolidation 
Act,  and  certain  portions  of  the  Railway  Clauses  Con- 
solidation Act,  including  those  which  relate  to  the  con- 
struction of  railways  and  works  connected  therewith, 
are  referred  to  in  the  judgment. 

Mr.  Js,  Parker  and  Mr.  WiUcock  appeared  in  support 
of  the  motion* 

Mr.  RomiUy  and  Mr.  Bates^  contrd* 


The  Lord  Chancellor.  Jan.  26 

The  injunction  sought  to  be  discharged  restrains  the 
company  from  taking  and  using  any  more  of  the  land  of 
the  Plaintiffs  than  is  necessary  for  the  purpose  of 
making  and  maintaining  the  railway  and  works  autho- 
rised to  be  made  thereon  by  the  Act.  It  is  by  virtue 
of  the  Act  only  that  they  were  authorised  to  take  any 
part  of  the  Plaintiff's  land ;  the  injunction  therefore 
only  prohibits  the  company  from  doing  what  they  have 
no  authority  to  do,  without  informing  them  what  are  the 
limits  of  such  authority.  That  is  leaving  the  question 
between  tlie  parties  undecided,  but  to  be  discussed  upon 
a  motion  for  breach  of  the  injunction.     I  do  not  believe 

H  h  4  that 
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1848.        that  the  Vice- Chancellor  intended  that  the  injunction 

p^^^^      should  be  in  this  form,  for  he  decided  the  question;  and 

o.  this  appears  to  be  a  very  objectionable  form  of  order, 

Rfidlwav^^  and  one  of  which  I  have  taken  frequent  opportunities  of 

Company,     expressing  my  disapprobation. 

There  are,  perhaps,  cases  in  which  this  cannot  be 
avoided ;  but  when  the  matter  in  dispute  is  distinctly 
raised,  and  is  ready  for  decision,  I  think  the  right  should 
be  declared,  and'  the  injunction  founded  upon  such 
declaration,  that  the  order  may  inform  the  Defendant 
what  the  opinion  of  the  Court  is  as  to  the  limits  of  his 
right,  and  not  expose  him,  in  the  exercise  of  such 
right,  to  the  consequences  of  violating  so  vague  an 
injunction. 

The  question  between  these  parties  is  very  simple. 
The  piece  of  land  sought  to  be  taken  from  the  Plaintiff 
by  the  company  is  described  in  the  map,  plan,  and  book 
'  of  reference  deposited  with  the  Clerk  of  the  Peace ; 
and  the  Act  of  the  company,  after  describing  the  line  of 
railway,  authorises  the  company  to  make  and  maintain 
the  railway  and  works  thereby  authorised,  in  the  line, 
and  in  the  manner  after  provided  ;  and  after  reciting 
the  deposit  of  the  plan,  section,  and  books  of  reference, 
authorises  the  company  to  make  and  maintain  the  rail* 
way  and  works  in  the  line  and  upon  the  lands  deli- 
neated upon  the  said  plans,  and  described  in  the  said 
book  of  reference,  and  to  enter  upon,  take,  and  use 
such  of  the  said  lands  as  shall  be  necessary  for  such 
purpose. 

r 

The  Plaintiffs  do  not  dispute  the  right  of  the  Defen- 
dants to  take  so  much  of  this  piece  of  land  as  may  be 
required  for  forming  the  line  of  railway,  but  deny  their 
right  to  take  any  part  which  exceeds  what  is  wanted  for 

that 
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that  purpose,  although  required  by  the  company  for         1848. 
the  purposes  of  the  railway,  in  forming  or  enlarging  a     ^^^^^^^ 
station,  and  in  forming  places  for  carriages  to  collect  v, 

and  wait  till  the  trains  are  ready  to  start,  no  part  of  ^'^Kaif^a^'"* 
which  they  contend  is  authorised  by  the  Act :  and  that  Compaay. 
is  the  whole  question ;  which  must  be  decided  by  the 
words  of  the  Act,  with  the  interpretation  of  such  words 
either  in  the  interpretation  clause  or  by  the  provisions 
of  the  Act,  or  of  the  Railway  Clauses  Consolidation 
Act* 

The  authority  is,  to  take  and  use  so  much  of  the  land 
in  question  as  shall  be  necessary  for  the  purpose  of 
making  and  maintaining  the  said  railway  and  works. 

The  Railway  Clauses  Consolidation  Act,  in  the  3d  sec- 
tion, declares  that  the  expression  *'  Railway*'  shall  mean 
the  Railway  and  Works  by  the  special  Act  authorised 
to  be  constructed  i  and  the  16th  section  declares  that  it 
shall  be  lawful  for  the  company  for  the  purpose  of  con- 
structing the  railway,  amongst  other  things,  to  erect  and 
construct  such  houses,  warehouses,  offices,  and  other 
buildings,  yards,  stations,  wharfs,  engines,  machinery, 
apparatus,  and  other  works  and  conveniences  as  they 
may  think  proper;  and  the  45th  section  authorises  the 
company,  in  addition  to  the  lands  authorised  to  be  coni- 
pulsorily  taken  by  them,  to  purchase,  adjoining  or  near 
the  railway,  a  certain  extent  of  land  for  extraordinary 
purposes,  and  for  the  purpose  of  making  and  providing 
additional  stations,  yards,  wharfs  and  places,  for  the 
accommodation  of  passengers,  and  for  receiving,  de- 
positing, loading  or  unloading  goods,  or  cattle  to  be 
conveyed  upon  the  railway,  and  for  the  erection  of 
weighing-machines,  toll-houses,  offices,  warehouses,  and 
other  buildings  and  conveniences  :  and  the  quantity  of 
lands  to  be  purchased  for  such  extraordinary  purposes 

is 
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184>8.        is  by  the  10th  section  of  the  special  Act  not  to  exceed 
^"^T^"^"^^     ten  acres. 

COTUER 
V, 

'^^'l^l^^^'*'*       There  are  no  more  distinct  provisions  in  the  special 
Company.      Act  or  in  the  Railway  Clauses  Consolidation  Act  author- 
ising the  formation  of  stations  or  other  buildings  and 
conveniences  which  are  essential  to  the  working  of  all 
railways ;  and  if  these  provisions  do  not  include  such  a 
power,  parliament  has  authorised  the  extension  of  the 
railway  in  a  manner  likely  to  produce  a  great  increase 
of  traffic  without  any  power  to  make  those  arrange- 
ments which  such  additional  traffic  will  render  indis- 
pensable.    It  seems  to  me,  however,  sufficiently  clear 
that  these  provisions  do  include  ample  power  for  these 
purposes.      The  term  '^  Railway"  by  itself  includes  all 
works  authorised  to  be  constructed ;  and  for  the  purpose 
of  constructing  the  railway  the  company  are  authorised 
to  construct  such  stations,  and  other  works,  as  they  may 
think  proper;  and  assuming  that  the  lands  authorised 
to  be  compulsorily  taken  would  be  taken  and  used  for  all 
ordinary  stations  and  works,  the  Act  provides  that,  for 
extraordinary  purposes,  such  as  additional  stations  and 
conveniences,  this  railway  may  purchase  certain  addi- 
titional  quantities  of  land.     I   consider  that  all  land, 
authorised  to  be  taken  as  necessary,  in  the  terms  of 
the  Act,   for  the  purpose  of  making  and  maintaining 
the   railw*ay    and   works,    is   liable    to    be    so    taken, 
whether  necessary  for  the  actual  line  of  the  railway, 
or  for  stations  or  other  conveniences  necessary  for  the 
working  of  the  railway ;  and  the  purposes  for  which 
the  PlaintiGTs  land  is  proposed  to  be  applied,  clearly 
fall  within  that  description. 

Such,  indeed,  appears  to  have  been  the  construction 
assumed  and  adopted  in  several  cases.     If,  in  the  cases 

of 
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of  Eton  College  v.  Great  fVeslern  Railway  (a)  and  Lord        1848. 
Petre  v.  Easiern  Counties  Railway^  (i)   the   Company      "TT^^^^"^ 
could  not  have  formed  stations  without  special  authority,  «. 

what  was  the  necessity  of  introducing  special  prohibitions,  j^Jj^a^'''^ 
and  why  were  the  judgments  of  the  Courts  confined  to  Company, 
such  special  prohibitions,  when,  according  to  the  PLiin- 
tifF's  argument,  the  companies  would,  for  want  of  special 
authority,  have  been  incompetent  to  construct  such  sta- 
tions? The  motion  for  the  injunction  must,  I  think,  be 
refused  with  costs. 


SKERRATT  v.  NORTH    STAFFORDSHIRE 

RAILWAY  COMPANY.  «/im.  20. 

nnHE  principal  question,  in  this  case,  turned  upon  the  The  three 
■'-      ironstruction  of  the   2Sd  section   of  the  Lands  JJ^ed'by^" 

Clauses  Consolidation  Act  (c),  by  which  it  is  provided  8  net.  c.  18. 

«.  23    to  **  the 
that  •*  if  when  the  matter  "  (1.  e,  the  amount  of  com-  arbitrators  or 

pensation  to  be  paid  by  a  railway  company  for  land  re-  t^^^ir  umpire" 
quired  for  their  undertaking)  <<  shall  have  been  referred  their  awa'-tl,  is 

to  arbitration,    the   arbitrators,  or  their  umpire  shall,  "pt  one  and 

\  /   the  same 

for  three   months   have   failed   to  make  their  or   his  period,  but 

award,'  or  if  no  final  award  shall  be  made,  the  question  j^"^  ^V^^^ 

of  such  compensation  shall  be  settled  by  the  verdict  of  period  of  three 

„  months  for 

aj^O'-  making  his 

award,  from 

Each  party   had,  in  this  case,  nominated  an   arbi-  the  arbitrarion 
trator,    the  last  nomination   being  on    the   9th  March  ^f^'olvcs  upon 
1847,  and  the  arbitrators  had  duly  appointed  an  umpire, 
on  whom,  they  being  unable  to  agree,  the  arbitration 

ultimately 

(a)  1  Rail.  Ca.  200.  (c)  8  Vict  c,  18. 

lb)  3  Rail.  Ca.  367. 
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1S48.        ultimately  de vol ved.     The  time  for  making  the  award 
was  not  extended,  and  the  umpire  did  not  make  his 
award  till  the  29th  Juncj  which  the  Plaintiff  contended 
>'oRTH  Staf-  ^j^g  Q^  ^f  ^jnig  beini;  more  than  three  months  from 

FORDSIIIRK  . 

the  time  when  the  ^ast  arbitrator  was  appointed,  and 
that,  therefore,  the  award  was  void.  On  a  motion  for  an 
injunction  to  restrain  the  company  from  taking  pos* 
session  of  the  land,  Vice«>Chancellor  fVigram  was  of  that 
opinion,  and  granted  the  injunction. 


Skerratt 

V, 


Railway 
Company. 


This  was  a  motion  on  behalf  of  the  Company  to  dis* 
charge  that  order. 

Mr.  Stuart  and  Mr.  Bovill,  for  the  motion,  contended 
that  the  umpire  had  three  months  for  making  his  award 
from  the  time  when  the  arbitration  devolved  upon  him, 
which  was,  in  this  case,  at  the  expiration  of  three  weeks 
from  the  nomination  of  the  last  arbitrator ;  and  therefore 
that  the  award  was  made  in  time. 

Mr.  Teed  and  Mr.  Steere,  contrk. 


Tke  Lord  Chancellor. 

The  27th  section  of  the  Act  provides  that  where  more 
than  one  arbitrator  shall  have  been  appointed,  such 
arbitrators  shall,  before  they  enter  upon  the  matters  re- 
ferred to  them,  appoint  an  umpire.  That,  then,  is  their 
first  duty,  before  any  question  of  disagreement  between 
ihem  has  arisen.  Then  the  31st  section  provides  that 
if  the  arbitrators  shall  fail  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the  last  of 
such '  arbitrators  shall  have  been  appointed,  or  within 
such  extended  time  as  shall  have  been  fixed  by  them 
for  that  purpose,  the  matter  shall  be  determined  by 
the  umpire ;  and  that  extended  time  is  subject  to  the 
limitation  of  the  2Sd  section,  which  provides  that,  if 

the 
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the  arbitrators  or  their  umpire  shall  for  three  months 
have  failed  to  make  their  award,  the  question  shall  be 
settled  by  the  verdict  of  a  jury. 

Now  it  is  obvious  that  if  the  three  months  are,  in 
all  cases,  to  be  reckoned  from  the  day  of  nomination 
of  the  last  arbitrator,  it  would  be  in  the  power  of  the 
arbitrators,  by  extending  the  time  of  making  their 
award  to  the  end  of  that  period,  to  exclude  the  umpire 
altogether.  That  cannot  have  been  the  intention.  The 
language  of  the  Act  is,  not  **  if  no  award  shall  be  made 
within  three  months/'  but  ^*  if  the  arbitrators  or  their 
umpire  shall  have  failed  to  make  their  or  his  award  " 
within  that  time.  That  implies  that  the  umpire  shall 
have  have  an  opportunity  at  least  of  making  an  award. 
I  think,  therefore,  that  as  regards  the  umpire,  the 
three  months  begin  to  run  from  the  time  when  the 
arbitration  devolves  upon  him,  which,  in  this  ca^e,  was 
at  the  expiration  of  three  weeks  from  the  9th  March  ; 
and,  therefore,  that  the  award  being  made  on  the 
29th  June,  was  in  due  time. 

Order  discharged. 


1848. 


Skerkatt 

V. 

North  Staf- 
fordshire 
Railway 
Company. 


CHUCK  V.  CREMER. 

"YyTARIOUS  dealings  had  taken  place  between  the 

Plaintififand  one  Charles  Bell^  deceased,  between  the 

year  18S4  and  the  death  of  the  latter  in  1841,  consisting, 

amongst  other  things,  of  purchases  by  the  Plaintiff  from 

BeU 

of  the  referee  or  the  judgment  entered  up  pursuant  thereto,  on 
which  it  would  not  have  such  jurisdiction  if  the  judgment  had  been 
ordinary  course  upon  the  verdict  of  a  jury. 


1646. 
Dec,  1.  9. 

1848. 
Feb,  9. 

Semble,  Where 
an  action  is 
referred  by  an 
Order  at  Nisi 
Prius,  this 
Court  has  no 
jurisdiction  to 
interfere  with 
the  certificate 
any  ground  on 
obtained  in  the 
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Bell  of  malt,  of  which  purchases,  and  the  monies  from 
time  to  time  paid  in  respect  of  them,  a  separate  account 
was  kept.  On  the  death  of  Bell^  the  Defendant  as  his 
executor  brought  an  action  in  the  Court  of  Exchequer 
against  the  Plaintiff  for  the  general  balance  which  he 
claimed  to  be  due  from  him  to  the  testator's  estate. 


Upon  the  cause  coming  on  for  trial,  it  was  referred,  by 
the  usual  nisi  prius  order,  to  a  barrister  to  take  the  ac- 
count, and  judgment  was  to  be  entered  for  the  sum 
which  he  should  find  to  be  due. 

The  referee  having  certified  that  594/.  was  due  from 
the  Plaintiff  to  the  Defendant,  judgment  was  signed  for 
that  amount ;  whereupon  the  present  bill  was  filed,  al- 
leging, that  in  the  proceedings  before  the  referee,  Cremer 
had  produced  a  document  purporting  to  be  the  malt 
account  from  December  1837  to  the  8th  of  Febmary 
1841,  and  that  the  referee  erroneously,  and  without  suf- 
ficient evidence  of  its  possessing  the  character  of  a  stated 
and  admitted  account,  had  treated  it  as  such,  and  had 
consequently  not  only  declined  to  call  for  the  books 
containing  the  accounts  of  prior  transactions,  but  had 
refused  the  Plaintiff  credit  for  two  sums  of  5002.  and 
250/.  which  he  had  paid,  as  the  bill  alleged,  on  ac- 
count of  malt  during  the  period  embraced  by  the 
document,  but  which  were  not  included  in  it;  and 
therefore  praying  that  the  account  contained  in  that 
document  might  be  declared  not  to  be  a  settled  ac- 
count, or  at  least  that  the  Plaintiff  might  surcharge  it 
by  the  two  sums  above  mentioned,  and  that  the  award 
might  be  set  aside  'as  incomplete  and  void,  and  that  the 
account  might  be  fully  taken  in  this  Court,  and  that 
the  Defendant  might  be  restrained  by  injunction  from 
issuing  execution  on  the  judgment. 


The 
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The  Vice-Chancellor  of  England  having  granted  a 
special  injunction  {a)  according  to  the  prayer  of  the  bill) 

A  motion  was  made  before  the  Lord  Chancellor  to 
dissolve  it. 
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Mr.  Js.  Parker  and  Mr.  Daniel^  for  the  Defendant, 
in  support  of  the  motion. 

Mr.  Bethellj  Mr.  fio//,  and  Mr.  Kinglake^  contra. 

After  the  nature  of  the  case  had  been  shortly  stated, 

The  Lord  Chancellor  said:  What  strikes  me  is 
this.  Here  is  a  legal  demand,  the  subject  of  an  action 
at  law :  instead  of  going  to  the  jury  to  ascertain  the 
amount  due,  an  order  is  made  at  nisiprius  referring  that 
question  to  an  arbitrator.  That  is  only  a  mode  of  pro- 
ceeding at  law.  This  Court  has  no  more  jurisdiction  over 
a  judgment  so  obtained,  than  if  the  amount  had  been 
ascertained  by  a  jury;  yet  this  application  is  made  on 
the  ground  of  a  supposed  failure  of  justice  from  some- 
thing that  has  passed  in  the  course  of  those  proceedings. 
I  should  like,  before  the  case  proceeds  further,  to  hear 
whether  there  is  any  authority  for  the  interference  of 
this  Court  on  such  a  ground  as  that. 

The  counsel  for  the  Plaintiff  not  being  prepared  with 
a  case  in  point,  the  motion  stood  over  to  search  for 
authorities. 

On  a  subsequent  day  the  motion  came  on  again,  when 
the  counsel  for  the  Plaintiff  referred  to  Lord  Lonsdale  v. 

Littledale 

(ff)  Franklyn  v.  7Vio>nas,  3  Ateri  225. 
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I S46.  ^     Littledale  (a),  which  they  contended  was  on  all  fours 
with  the  present  case. 

[The  Lord  Chancellor  expressed  some  surprise  at 
that  case,  but  observed  that  it  was  different  from  the 
present  one,  inasmuch  as  the  order  was  not  the  common 
order  of  reference,  but  something  more ;  for  the  action 
being  in  trespass,  for  daniage  to  the  Plaintiff's  house, 
the  order  was  not  merely  to  assess  the  amount  of  da- 
mage, but  to  assess  the  value  of  the  house,  and  that  on 
payment  of  it,  the  Plaintiff  should  convey  the  house 
to  the  Defendant:  it  was  not  merely  substituting  the 
referee  for  the  jury,  but  taking  the  matter  entirely  out 
of  the  court  of  law.] 

They  then  referred  to  Lord  Eldon^s  observations  in 
Nichols  V.  Chalie  (6),  and  contended,  that  under  an 
order  to  take  an  account  generally,  without  any  special 
directions  as  to  settled  or  stated  accounts,  tlie  referee 
had  no  authority  to  treat  any  part  of  the  account  as 
settled,  and  that  having  done  so,  he  had  in  fact  only 
awarded  upon  part  of  the  matter  referred  to  him :  and 
that,  as  by  such  a  decision  the  rights  of  the  parties 
were  not  satisfactorily  determined,  and  the  matter  was 
in  itself  one4)f  equitable  cogniacance,  being  a  matter  of 
account,  this  Court  would  take  it  into  its  own  hands 
for  the  purpose  of  doing  complete  justice ;  observing 
that,  after  judgment  had  been  signed,  there  was  no 
remedy  against  the  defective  award  at  law. 

At  the  close  of  this  discussion, 

The  Lord  Chancellor  said,  his  difficulty  on  the  point 
of  jurisdiction  was  not  removed :  but  the  case  was  even- 
tually 

(a)  2  Vei,  451.  (b)  14  Vet.  2G5. 
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tually  argued  on  the  merits,  and  judgment  was  reserved         1818. 

fi^enerally.  *  ^^^^^ 

"  •'  Chuck 

V. 

lite  Lord  Chancellor  now  delivered  judgment.  Orbmkr. 

1848. 

[After  stating  the  circumstances  of  the  case,  and  the  Feb,  9. 
substance  of  the  affidavits  in  support  of  the  motion,  he 
proceeded.]  The  evidence  then  negatives  any  imputa- 
tion of  fraudulent  conduct  against  the  arbitrator,  and 
only  imputes  to  him  erroF  in  treating  the  settled  account 
as  conclusive  as  to  the  matter  it  contains,  so  as  to  pre- 
clade  the  calling  for  the  books  relating  to  the  antece- 
dent period,  and  as  to  his  not  having  given  credit  to  the 
Defendant  at  law  for  the  two  sums  of  500/.  and  250^ 
These  are  all  matters  clearly  within  the  jurisdiction  of 
the  arbitrator.  His  duty  was  to  ascertain  the  state  of 
the  account  between  the  parties ;  and  finding  a  document 
common  to  both,  in  which  the  quantities  of  malt  and 
the  prices  and  the  sums  paid  on  account  of  it  were 
specified,  it  was  his  duty  to  consider  how  far  sudh  do- 
cument should  be  received  for  the  purpose  of  enabling 
him  to  ascertain  the  state  of  the  account ;  and  having 
decided  that  it  was  binding  upon  the  parties,  it  fol- 
lowed that  he  should  decline  going  into  the  particulars 
of  the  account  so  far  as  it  was  covered  by  this  docu- 
ment, the  nature  and  form  of  the  account  leading  to 
the  conclusion  that  there  was  not  at  the  commencement 
of  it  any  other  account  pending,  relating  to  the  same 
matter;  and  the  books,  the  non-production  of  which  is 
complained  of,  were  only  the  books  of  the  earlier  trans- 
actions in  the  purchasing  of  malt.  If  this  account  was 
properly  decided  to  be  conclusive  as  to  the  malting  ac- 
count up  to  that  time,  it  goes  far  to  dispose  of  the  ques- 
tion as  to  the  500/.  and  250/.  [His  Lordship  then 
commented  upon  the  evidence  relating  to  these  two 
items,  and  proceeded]     I  think,  therefore,  that  as  the 

Vol.  n.  I  i  evidence 
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evidence  stands,  the  Plaintiff  has  failed  to  shew  his  title 
to  credit  for  titese  two  sums,  and  he  has  not  attempted 
to  impeach  the  award  upon  any  alleged  misconduct  of* 
the  arbitrator ;  and  if  the  tide  to  these  two  sums  were 
established,  they  would  not  be  errors  in  the  settled  ac- 
count, available  for  the  purpose  of  opening  it,  but  would 
merely  be  sums  to  which  the  Plaintiff  would  be  entitled 
independently  of  the  items  in  the  account. 


I  have  thought  it  right  to  examine  the  case  upon  the  * 
facts,  as  they  appeared  sufficient  to  enable  me  to  dispose 
of  it,  rather  than  to  rest  my  decision  upon  points    of 
law,  which  in  the  state  of  the  authorities  could  hardly 
be  very  satisfactory'. 


That  a  certificate  or  award  under  a  reference  at  nisi 
prius  is  not  under  the  statute  (a),  and  therefore  not 
within  its  restrictions,  is  now  settled.  '^  Under  such  a 
reference"  as  Lord  Eldon  observed  in  Nichols  v.  Chalie  {b) 
**  ail  the  subsequent  proceedings  are  nothing  more  than 
part  of  the  transactions  in  the  course  of  the  suit  at 
law  in  that  Court,  which  this  Court  would  upon  its  an- 
cient jurisdiction  control."  This  is,  I  think,  clearly  a 
right  view  of  the  case.  The  parties  proceeding  at  law, 
it  must  be  immaterial  whether  the  judgment  be  founded 
on  a  verdict,  or  the  certificate  of  an  arbitrator,  for  the 
purpose  of  controlling  such  judgment  in  a  Court  of 
equity  upon  grounds  paramount  the  legal  rights  how- 
ever enforced.  But  what  is  there  to  give  to  a  Court  of 
equity  any  peculiar  jurisdiction  in  case  of  a  judgment 
founded  upon  such  an  award,  which  it  would  not  have 
had,  if  it  had  been  founded  upon  a  verdict?  Does  a 
Court  of  equity  obtain  any  jurisdiction  to  interfere  from 
the  course  of  proceeding  under  such  a  reference^  where 

the 


(a)  9St\0W,  3.  c.  15. 


ib)  H  Feg.  268. 
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not  raise  an    equity?     That  failure  at  law  from  the 

errors  of  the  judge,  or  the  jury,  or  in  the  conduct  of 

the  cause,  will   not  per  se  give  this  Court  jurisdiction, 

is  certain:  does  a  different  rule  prevail  where  the  failure 

is  attributable  to  any  conduct  in  the  arbitrator  ?     In  all 

these  cases  the  Court  of  law  has  power  to  correct  the 

error,  if  the  party  takes  the   proper  steps   to  obtain 

sach  redress.      Is  there  in  the  latter  only  a  concurrent 

jurisdiction    in    equity?     In   Nichols  v.  Chalie^   Lord 

Eldon  seems  to  allude  to  some  such  principle.      In  this 

case  the  matter  in  dispute  might  have  been  the  subject 

ofasuit  in  equity,  as  well  as  an  action  at  law,  but  as  the 

whole  was  clearly  within  the  jurisdiction  of  a  Court  of 

law,  that  does  not  affect  the  case,  Harrison  v.  Nettle^ 

ship,  [a)      The  Court  of  law  has  decided  in  favour  of 

the  Plaintiff,  and  the  Defendant  at  law  comes  into  equity 

for  relief,  alleging  on  his  bill  fraud  in  his  opponent 

and  misconduct  in  the  arbitrator;  but  wholly  failing, 

or  rather  not  attempting,   in   his  affidavit   to  support 

either  allegation. 

Upon  this  ground  I  dissolve  the  injunction,  giving  no 
opinion  as  to  whether  the  arbitrator  was  right  or  wrong 
in  his  decision,  over  which  I  have  no  control ;  or  as 
to  the  other  point  to  which  I  have  alluded,  but  as  to 
which  I  must  be  considered  as  not  intending  to  express 
any  opinion. 

(a)  2  M.^  K.  523. 
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Jan,  20.  GLOVER  V.  HALL  and  Another. 

NeaiT^^'a  <«•  npHIS  was  the  renewal  of  a  motion  which  had  been 

Fin,  570 ,  ex-  -*-     refused  by  the  Vice-Chancellor   of  England^  for 

^  xl^mere  P»'oduction  of  certain  deeds,  admitted  by  the  answer  of 

statement  in  the  Defendant   Sir  Benjamin  Hall  to   be  in  his   pos- 

the  substance  session,  and  particularly  of  two  of  them  dated  respec- 

of  a  document,  tively  in  March  1804,  and  March  1810. 
the  contents  of 
which  the  De- 
fendant is  not       T|jg  gyii^  ^gg  instituted  for  the  recovery  of  a  mes- 
bound  to  dis-  ^  ^  •^ 

close,  does  not  suage  and  certain   premises  called   High  Meadffm^   to 

liable  to"J>ro.  "^^^^^  '^^  PlaintiflF  claimed  to  he  equitably  entitled  for 
duce  the  do-     the  residue  of  a  term  of  ninety-nine  years,  created  by 

cument  itself 

Theprin-      ^^^  d^eA  o^  March  1804,  and  the  legal  estate  in  which 

cipal  question    ^^s  alleged  to  be  in  the  Defendant  Jeffieys. 
m  the  cause  ^  m    j 

was,  whether 

a  party  •pjjg  ^.^^g  made  by  the  bill  was.  That   in  the  year 

who  was  •'  .  . 

equitably  en-     1 804,  Samuel  Glover  the  Plaintiff's  father,  being  seised 

toalonffterm  ^"  '^®  of  an  estate  called  Abercame,  of  which  High 
of  years  with     Meadow  then  formed  part,  executed  the  deed  of  180^, 

a  ffeneral 

power  of  ap-     by  which   he  demised   High  Meadow  to  Matlhew  Jef^ 

pointment  freys  and  John  Jeffreys  for  ninety-nine  years  at  a 
sidueofthe  peppeNcorn  rent;  "in  trust  to  suffer  his  wife  Phyllis 
term  had  by  a  qiq^^  and  such  person  and  persons  and  their  execu- 

certain  deed  .    . 

assigned  the      tors  and  administrators,    as  she  should,  in  and  by  her 

to  the  rarty  ^^^  ^^'^  ^"^  testament  duly  executed,  give,  devise,  and 
nnder  whom  bequeath  the  same,  to  take  to  his,  her,  and  their  own 
claimed  or       "^^  ^"^  benefit*  the  rents,  issues,  and  profits  thereof^ 

only  her  life  for 

interest. 

The  Plaintiff  asserted  that  the  deed  had  passed  only  the  life  interest.  The  Defendant 
set  forth  a  short  abstract  of  the  deed  as  shewing  the  contrary.  A  motion  for  pro- 
duction of  the  deed  was  refused. 

Production  of  a  deed  constituting  the  root  of  the  I^laintiif 's  alleged  title,  under 
particular  circumstances  refused. 
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for  and  during  the  said  term  of  ninety-nine  years,  ^  ^*^' 
exclusively  and  notwithstanding  her  then  present  oy  any 
future  husband,  and  not  to  be  subject  to  the  debts  or 
contracts  of  any  future  husband  slie  might  afterwards 
marry,  her  receipt  alone  under  her  hand  to  be  deemed 
and  taken  as  a  good  discharge  and  discharges  for  the 
same." 

That  Samuel  Glover  died  in  1809,  having  previously 
sold  the  Abetcarne  estate,  subject  as  to  High  Meadow  to 
,  the  term  of  ninety-nine  years,  to  the  father  of  the  Defend- 
ant Sir  Benjamin  Hall ;  and  that  by  the  deed  of  March 
1810  Phyllis  Glover  had  for  valuable  consideration 
assigned  her  life  interest  in  that  term  to  the  same  party ; 
that  she  afterwards  died  in  the  year  1819,  halving  by 
her  will  bequeathed  the  residue  of  the  term  to  John 
and  Matthew  Jeffreys^  and  her  two  sons  Joshua  Glova- 
and  Peter  Brawn  Glover^  in  trust  for  the  said  Peter 
Brown  Glover  and  the  Plaintiff  his  sister,  in  equal 
moieties,  with  cross  remainders  between  them  in  the 
event  of  either  dying  without  children. 

That,  Phyllis  Glover  having  omitted  to  appoint  any 
executor  of  her  will,  her  two  sons  took  out  administration 
to  her  estate  with  the  will  annexed,  but  that  no  proceed- 
ings were  taken  for  the  recovery  of  the  premises  com- 
prised in  the  term,  which  were  then  in  the  possession  of 
the  Plaintiff's  father  under  the  assignment  of  1810,  until 
Michaelmas  term  in  the  year  1839,  when  Peter  Broxvii 
Glover  who  had  survived  his  brother  Joshua^  brought  an 
action  of  ejectment  upon  the  joint  demise  of  himself  and 
the  Plaintiff,  and  also  on  another  joint  demise  of  Mat- 
thew  and  Joshua  Jeffreys.^  against  Sir  Benjamin  HaU^  who 
had  then  succeeded  his  father  in  the  possession  of  the 
estate,  but  in  which  action  after  delivery  of  the  declara- 
tion no  further  proceedings  were  taken ;  and  that  Peter 
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1848.  Brotaofi  Glover  died  in  1844  without  children,  whereupon 
the  PlaintiiF  became  entitled  to  the  whole  interest  in 
the  premises* for  the  residue  of  the  term. 


Glover 


0. 

Hall. 


In  reference  to  the  deed  of  1810,  the  bill  after  stating 
the  PlaintifPs  version  of  h,  and  suggesting  a  pretence, 
that  it  was  in  fact  an  assignment  of  the  whole  residue 
of  the  term,  and  not  merely  of  Phyllis  Glovet^s  life  in- 
terest therein,  and  that  John  and  Matthew  Jeffreys  were 
both  parties  to,  and  executed  the  same  —  charged  the 
contrary  to  be  true,  and  that  though  John  and  Matthew 
Jeffreysy  were  named  as  parties  to  the  deed,  they  ex- 
pressly refused  to  execute  it,  and  never  had  done  so ;  and 
that  so  it  would  appear  if  the  Defendant  would  set  forth 
when,  where,  and  in  whose  presence,  and  upon  what 
occasion  such  assignment  was  executed  by  Matthew  wnd 
John  Jeffreys  respectively,  and  by  whom  such  execution 
was  attested,  and  also  the  short  and  material  contents 
of  such  deed  of  assignment,  and  particularly  what  in- 
terest in  the  premises  was  assigned  or  attempted  to  be 
assigned  thereby.  And  after  suggesting  a  further  pre- 
tence, that  the  Plaintiff's  right,  if  any,  was  barred  by 
the  Statute  of  Limitations,  the  bill  charged  that  it 
had  been  kept  alive  by  the  action  which  was  brought 
within  twenty-years  from  the  death  of  Phyllis  Glover^  but 
that  at  all  events  the  Plaintiff's  right  was  not  barred  as  to 
that  moiety  of  the  premises,  the  title  to  which  accrued 
to  her  only  on  the  death  of  her  brother  P,  B.  Glover^ 
in  1 844 ;  and  after  further  charging  that  the  Plaintiff 
could  not  prosecute  the  said  action,  or  commence  any 
other,  as  well  by  reason  of  the  legal  estate  in  the  premises 
being  outstanding  in  the  Defendant  Jeffreys^  as  by  reason 
of  the  deed  of  1804  being  in  the  hands  of  the  Defendant 
Sir  Benjamin  Hall^  it  prayed  that  Sir  B,  Hall  might  be 
decreed  to  deliver  possession  of  the  premises  to  the 
Plaintif}^  or  that  she  might  be  at  liberty  to  use  the  name 

of 
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of  the  defendant  Jeffreys  in  an  action  of  ejectment,  and 
that  Sir  Benjamin  Hall  might  be  ordered  to  produce  the 
deed  of  1804  at  the  trial.  * 

There  was  no  personal  representative  of  Phyllis  Glover^ 
a  party  to  the  suit ;  nor  did  the  bill  allege  that  her  debts 
had  all  been  paid,  or  that  her  personal  representative 
had  ever  assented  to  the  appointment  in  favour  of  the 
Plaintiff  and  her  late  brother. 

The  Defendant  Sir  Benjamin  Hall  by  his  answer  ad- 
mitted that  the  deed  of  1804  was  to  the  effect  stated  in 
the  bill,  but  denied  any  knowledge  of  the  will  o^  Phyllis 
Glover^  or  whether  the  Plaintiff  was  her  daughter,  or  the 
)}erson  alleged  to  be  so  designated  in  the  will.  And  he 
rested  his  title  on  the  deed  of  1810,  which  he  insisted 
was  an  assignment  by  Phyllis  Glover  and  the  two  trus- 
tees of  the  deed  of  1804,  all  of  whom  he  said  had  duly 
executed  it,  of  ail  the  then  residue  of  the  term  of  ninety- 
nine  years,  and  not  merely  of  Phyllis  Glover's  life  interest 
therein ;  in  confirmation  of  which  he  set  forth  a  full  ab- 
stract of  the  deed,  purporting  to  be  '*  an  assignment  and 
surrender  of  the  premises  in  question,  and  of  all  the 
estate,  right,  title,  interest,  term,  and  terms  of  years, 
possibility,  property,  claim,  and  demand  both  at  law  and 
in  equity,  of  Matthew  Jeffreys,  John  Jeffreys,  and  Phyllis 
Glover,  or  any  of  them,  in,  to,  or  out  of  the  same 
or  any  part  thereof,  unto  Benjamiii  HaU,  his  executors^ 
administrators,  and  assigns."  After  which  there  was 
a  covenant  by  Phyllis  Glover^  for  herself,  her  heirs,  exe-^ 
cutors,  and  administrators,  for  further  assurance  by 
herself,  her  executors,  administrators  or  assigns  and  all 
persons  claiming  or  to  claim  under  her,  them  or  any  of 
them,  or  under  Samuel  Glover, 

The  answer  submitted  that  under  these  circumstances 
the   Dependant  was  not  bound  to  produce  either  of  the 

I  i  4  deedsi 


1848. 


488  CASES  IN  CHANCERY. 

1848.  deeds,  stating,  as  to  that  of  March  1804,  that  it  was  one 
of  his  title  deeds,  and  that  the  Plaintiff  had  no  interest 
in  it,  or  in  thd  premises  therein  comprised ;  and  as  to 
the  deed  of  March  1810,  that  it  was  his  title  deed,  and 
that  it  did  not  evidence  any  title  of  the  Plaintiff;  and 
there  was,  at  the  conclusion  of  the  answer,  a  general 
statement  as  to  all  the  deeds,  production  of  which  was 
sought,  that  they  related  to  and  evidenced  the  title  of 
the  Defendant  and  his  trustees  to  the  property  in 
question,  and  did  not  afford  any  evidence  of  any  title 
in  the  Plaintiff  to  the  same  or  any  part  thereof. 
And  the  Defendant  insisted  on  the  benefit  of  the 
Statute  of  Limitations  as  a  bar  to  the  whole  of  the 
Plaintiff's  demand,  or  at  all  events  to  the  extent  of  that 
moiety  of  the  premises  to  which,  according  to  her  own 
case,  she  became  entitled  in  possession  on  the  death 
of  Phyllis  Glover, 

Mr.  Turner  and  Mr.  CoUim  for  the  Plaintiff. 

The  deed  of  1804  being  the  root  of  the  Piaintiff^s  al- 
leged title,  she  is,  by  the  ordinary  rule,  entitled  to  the 
production  of  it.  Shaftesbury  v.  Afrowsmith  (a).  She  has 
also  a  right  to  see  the  deed  of  1810 :  for  the  main  ques- 
tion in  the  cause  is  whether  that  deed  does  or  does  not 
amount  to  more  than  the  conveyance  of  Phyllis  Giaoer^s 
life  interest.  If  the  defendant  had  intended  to  protect  it 
from  production,  he  ought  to  have  pledged  his  oath  posi-* 
lively  to  its  effect,  instead  of  which  he  has  set  out  an  ab- 
stract of  it.  The  Plaintiff  is,  therefore  entitled  to  see 
whether  that  abstract,  correctly  represents  the  purport 
of  the  deed  or  not,  Latimer  v.  Neate  {b). 

Mr- 

(fl)  4  V€s.  66.  ib)  4  CL  4-  Fm.  570. 


The  Lord  Chancellor. 

The  PlaintifTs  title,  as  set  forth  in  the  bill,  to  the 
property  claimed,  is  under  the  will  of  Phyllis  Glover^ 
who  died  in  November  1819,  who,  it  is  alleged,  was  en- 
titled to  a  life  interest  in  a  term  of  ninety-nine  years  in 
such  property  with  a  general  power  of  appointment  by 
will,  under  a  deed  of  demise  executed  in  the  year  1804 
by  Samuel  Glcwer^  the  owner  of  the  fee.  The  De- 
fendant's title  is,  that  those  through  whom  he  claims, 
purchased  the  fee  from  this  Samuel  Glover^  subject  to 
the  term  ;  and  that  they  afterwards  purchased  and  took 

an 

(a)  2  Afy.  4"  ^'  732.  (c)  10  Jur.  63. 

(A)  3  AfyL  ^  Cr.  520. 
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Mr.  Boll  and  Mr.  Gddsmidj  contra.  1848 

If  the  rule  now  contended  for,  on  the  authority  of 
Latimer  v.  Neate^  were  correct,  the  question  so  much  agi- 
tated in  Hardman  v.  EUames  (a),  as  to  the  effect  of  an 
express  reference  to  a  document  partially  set  out  in  an 
answer,  would  never  have  arisen.  As  to  the  deed  of 
1804,  the  Plaintiff's  interest  in  it  depends  on  her  being 
appointee  under  the  alleged  will  of  Mrs.  Glover ;  but 
neither  that  will  nor  the  identity  of  the  Plaintiff  with  the 
daughter  who  is  said  to  be  therein  mentioned,  is  admitted 
by  the  answer:  and  for  any  thing  that  appears,  the  Plaintiff 
may  be  a  mere  stranger  to  Mrs.  Glover^  and  she  is  there- 
fore not  entitled  to  the  production  even  of  the  deed  of 
1804,  Adams  v.  fisher  (i).  It  is  true  that  in  that  case 
the  Plaintiff's  title  was  not  merely  ignored,  but  denied 
by  the  answer;  but  ignorance  is  equivalent  to  denial. 
Smith  V.  DawUng  (c). 

Mr.  Turner  in  reply. 
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an  assignment  of  the  term  from  Phyllis  Ghwer  by  a 
deed  of  1810,  which  deed,  boweverj  the  Plaintiff  al- 
leges to  have  been  only  an  assignment  of  her  life- 
interest,  and  not  of  the  whole  interest  in  the  term. 

The  PlaintiflTs  title  therefore  being  founded  upon  the 
deed  of  1804,  no  subsequent  transactions  in  which 
Samttel  Glover  may  have  engaged,  can  affect  that  tide. 
But  all  the  deeds  the  production  of  which  is  required, 
except  the  deed  creating  the  term  and  the  deed  of 
1810,  are  acts  of  owners  of  the  estate  subsequent  to 
the  creation  of  the  term,  and  cannot,  therefore,  con- 
stitute any  part  of  the  Plaintiffs  alleged  title,  and, 
therefore,  according  to  the  established  rule,  are  not 
liable  to  be  produced  upon  the  Plaintiffs  application. 

But  it  was  said  that  the  Plaintiff  had  obtained  a  right 
to  the  production  of  the  deed  of  1810  from  the  manner 
in  which  the  Defendant  has  referred  to  it  in  his  answer  ; 
and  the  case  of  Latimer  v.  Neate  (a),  and  particularly 
what  I  am  reported  to  have  said  in  that  case,  was 
quoted  in  support  of  this  proposition.  And,  certainty, 
if  that  case  can  be  seriously  quoted  in  support  of  that 
proposition,  it  is  of  importance  that  it  should  be  better 
understood.  It  was  a  bill  by  a  judgment  creditor 
seeking  payment  of  his  debt  out  of  property  which  the 
Defendant  had  assigned  to  another,  impeaching  the  as- 
signments, but  offering  to  pay  what  the  assignee  might 
have  advanced  upon  the  assignments.  The  pleadings 
shewed  that  the  assignments  were  only  a  mortgage 
security,  so  that  the  Plaintiff  established  an  interest 
in  the  documents:  but  the  form  of  pleading  was  as  fol-» 
lows:  — The  bill  addressed  interrogatories  (for  the  pur- 
pose of  proving  that   the  assignments  were  securities 

only 
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only)  as  to  what  the  documents  contained,  which  the  1848. 
Defendant  did  not  answer.  Exceptions  having  been 
taken,  the  Court  held  the  Defendant  bound  to  answer, 
and  allowed  the  exceptions;  and,  upon  the  further 
answer,  the  Defendant  set  forth  an  abstract  of  the 
documents,  professing,  of  course,  to  state  truly  what 
they  contained ;  and  the  question  arose  upon  the  Plain- 
tilTs  motion  for  production  of  the  documents  themselves, 
which  the  House  of  Lords  held  that  the  Plaintiff  was 
entitled  to. 

The  observation  I  made  in  moving  the  judgment 
of  the  House  on  that  case  must  be  understood  to  have 
reference  to  the  facts  of  the  case;  that  is,  to  docu- 
ments, the  contents  of  which  the  Defendant  was  bound 
in  disclose.  Nor  is  that  left  to  inference;  for  I  first 
observe  that  the  Plaintiff^s  right  to  redeem  the  pro- 
perty comprised  in  the  assignments  was  established, 
and  that  the  Defendant's  liability  to  give  discovery  of 
the  contents  of  the  documents  in  his  possession  had 
been  established  by  the  order  of  the  Court  upon  the  ex- 
ceptions, and,  therefore,  that  the  Plaintiff  was  not  bound 
to  be  content  with  the  Defendant's  statement  of  such 
conterfts,  but  was  entitled  to  see  the  documents  them<^ 
selves ;  and  I  conclude  in  these  words :  ''  I  think  your 
Lordships  may  safely  affirm  the  order  of  the  Court  below 
on  these  two  grounds :  First ;  that  this  is  a  case  in 
which  the  Plaintiff  is  not  only  seeking  to  redeem,  but 
is  seeking  to  have  an  instrument  treated  as  a  mortgage 
security,  which  the  Defendant  has  set  up  as  an  absolute 
title;  and,  secondly,  because  the  Defendant,  having  set 
out  what  he  states  as  the  contents  of  the  deed,  the  re- 
spondent, under  these  circumstances,  is  entitled  to  see 
whether  the  abstract  be  or  be  not  a  correct  abstract  of 
those  deeds  of  which  he  asks  the  production." 

In 
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181^8.  In  that  case  there  was  an  interest  in  the  deeds  estab- 

lished by  the  Plaintiff,  and  a  disclosure  of  their  contents 
ordered  by  the  Court  and  professed  to  be  given  by  the 
Defendant.  In  the  present  case,  the  Plaintiff  shews  no 
interest  in  the  deed,  and  the  liability  to  a  disclosure  of 
the  contents  is  denied  and  resisted,  and  has  not  been 
ordered.  This  case  wants  every  circumstance  which 
existed  in  that  case  upon  which  the  judgment  was 
founded. 

Upon  these  grounds  I  think  the  judgment  of  the 
Vice-Chancel  lor  right  in  refusing  to  order  the  pro- 
duction of  any  of  the  deeds  subsequent  to  the  deed  of 
1804  creating  the  term.  This  deed,  however,  does 
form  part  of  the  Plaintiffs  alleged  title ;  it  created  the 
the  estate  which  she  claims ;  and,  had  the  Plaintiff  con* 
nected  herself  with  the  estate  of  Phyllis  Glover ^  I  should 
have  thought  her  entitled  to  a  production  of  this  deed ; 
but  there  is  not,  upon  this  record,  any  ground  for  as- 
suming that  she  is  entitled  to  any  interest  which  Phyllis 
Glover  may  herself  have  had.  Her  title  is  under  the  will 
of  Phyllis  Glover  J  as  legatee  of  a  term  of  years.  No  repre- 
sentative of  Phyllis  Glover  is  before  the  Court,  although 
tiie  alleged  property  was  assets  for  her  debts,  no  assent 
to  the  alleged  legacy  stated,  and  no  recognition  of  an 
enjoyment  of  the  alleged  legacy,  and  no  admission  of  the 
will  under  which  she  claims,  and  the  bill  not  filed  until 
twenty-eight  years  after  the  alleged  title  accrued.  It  is 
not  a  case  in  which  the  Defendant  merely  states  that  he 
is  ignorant  of  facts  or  documents  which  constitute  the  al-  . 
leged  title  of  the  Plaintiff,  but  one  in  which  the  Plaintiff 
has  not  alleged  such  a  title  as  would  entitle  her,  without 
more,  to  what  she  asks.  This  applies  to  all  the  docu- 
ments, and  is  of  itself  sufficient  to  justify  the  order  of 
the  Vice-Chancel  lor.  This  motion  must  be  refused  with 
costs. 
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PENNY  V.  TURNER,  ^««.  29. 

^AVER  PENNY,  by  his  will,  dated  the  5th  Ap'il  A  gift  to  the 


1792,  after. giving  to  his  mother  a  life  interest  in  three  sLters 


all  his  property,  gave  and  bequeathed  as  follows :  "  At  or  their  chil- 

drpii  Hn  his 

the  decease  of  my  said  mother,  I  will  and  devise  that  all  mothershould 

the  said  estates  and  property  shall  be  divided  amoncst  ^v  deed  or  . 

1  ▼        V,  -r^..     *    >    m  .   will,  appoint. 

my  three  sisters  Jane  Stevens,    Elizabeth   Turner  and   Held  to  be  a 

Harriet  Penny  or  their  children  in  such  proportions  as  S*/'' '"  default 

•^  ,  .  of  appomt- 

my  said  mother  shall  appoint  by  her  last  will  or  by  any  ment,  to  the 

deed  in  writing  made  by  her  in  her  life  time."  J.^^'l^  ^^f "  ^^ 

B  J  the  daughters 

and  the  chil- 

The  testator^s  mother  and  his  sister  Jane  Stevens  both  no^"o?the  ^  ' 

died  in  his  life  time,  and  the  latter  without  issue.     On  ground  that 

•*  or**  was  to 
his  death,  in  I  S^l,  Harriet  Penny  yv as  unmarried,  and  be  construed 

Elizabeth  Turner  had  two  children;  and  the  question  "and,**  but 

^  that  It  was  re- 

arose,  in  what  manner  the  testator's  estate  was  to  be  ferable  only  to 

divided.     Harriet  Penny  contended  that  it  was  to  be  ^^^  ^^^^u 

•^  given  to  the 

distributed  in  thirds,  one  part  to  herself,  another  to  mother,  or 
Elizabeth,  and  the  other  third  to  be  considered  as  having  amon/tlie'^^"* 
lapsed,  and  to  be  divided  between  herself  and  Eliza"  class,  and  that 
beth  as  coheiresses  at, law,  and  sole  next  of  kin  of  the  not  been  exer- 
testator.  Elizabeth  and  her  children,  on  the  other  cised,  andthe 
hand,    contended    that  it    was   divisible   in    fifths,  the  not  assume 

children  to  receive  each  one  fifth,  and  the  rest  to  be  the  exercise  of 

It,  the  whole 

divided  between  Hatriet  and  Elizabeth.  class  must 

take  equally. 

The  Vice-Chancellor  of  England  having  decided  in    •  '^^//^^^ 
favour  of  the  latter  construction,  Harriet  appealed.  ^  "  ''^ ' '     *" ' 

Mr.  Walker  and  Mr.  Parsons  for  the  Appellant. 

Sir  F,  Sinqfkinson,  and  Mr«  H.  Clarke  for  Elizabeth 
Turner, 

Mr. 
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Mr.  Faber  for  the  children. 


Tke  Lord  Chanceixor,  after  stating  the  will,  pro- 
ceeded as  follows. 

No  appointment  having  been  made  by  the  mother, 
the  question  is  whether  the  surviving  sisters  take  the 
whole  property,  or  whether  their  children  are  entitled 
to  share  it  with  them  ? 


It  was  very  properly  admitted  in  the  argument,  that, 
under  the  early  authorities,  the  children  would  be  in- 
cluded ;  but  it  was  argued  that,  by  later  decisions,  they 
were  excluded.  I  am  of  opinion  that,  upon  an  accurate 
consideration  of  the  cases,  no  such  inconsistency  will 
appear. 

On  the  part  of  the  Appellants,  this  case  was  sought  to 
be  brought  within  the  principle  of  those  decisions  in 
which  the  word  *^  or  *'  has  been  construed  as  if  it  had 
been  **  and,"  in  order  to  effectuate  the  intention  of  the 
testator ;  but  it  is  not,  in  my  opinion,  subject  to  the  nice 
distinctions  and  contradictory  authorities  which  affect 
that  rule  of  construction,  but  depends  upon  a  principle 
quite  independent  of  them.  In  Btirrough  v.  Philcox  {a)  I 
endeavoured  to  explain  this  by  saying,  **  that  when  there 
appeared  to  be  a  general  intention  in  favour  of  a  class, 
and  a  particular  intention  in  favour  of  individuals  of  the 
class  to  be  selected  by  another  person,  and  the  parti- 
cular intention  fails  from  the  selection  not  being  made, 
the  Court  will  carry  into  effect  the  general  intention  in 
favour  of  the  class."  This  was  no  new  exposition  of  the 
rule,  as  the  authorities  referred  to  in  that  case  prove ; 

but 

(a)  5  MyL  4-  Cr.  92. 
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but  I  do  not  see  any  rererence  made  to  Sir  fV.  GraiWs 
judgment  in  Longmore  v.  Broonij  (a)  in  which  he  says, 
*'  A  bequest  to  A.  or  B,  at  the  discretion  of  C  is  good ; 
for  he  may  divide  it  between  them." 

I  am  not  called  upon  to  make  any  alteration  or  ad- 
dition  to  the  will,  which  the  Court  never  does  without 
necessity.  The  executor  might  say  to  whom  the  fund 
should  be  given,  the  parenus  or  the  children ;  but  the 
Court  has  not  that  discretion ;  it  has  only  to  say  what 
class  is  to  take,  and  then  the  distribution  must  be 
equal. 

Such  was  the  doctrine  of  Lords  Alvajiley  and  Eldon 
in  Brawn  v.  Higgs{b)i  and  of  the  House  of  Lords  affirm- 
ing that  decree,  and  of  Sir  fV.  Grant  in  Longmore 
V.  Broom^  and  that  upon  which  I  acted  in  Burrmigh  v. 
Philcox.  I  find  no  fluctuation  of  opinion  or  departure 
from  former  rules.  The  doctrine  is,  I  think,  founded 
upon  most  correct  principles,  and  supported  by  uniform 
decisions.  The  present  case  falls  precisely  within  it. 
The  mother  had  power  to  distribute  the  property  as 
she  thought  best  between  the  three  sisters  and  their 
children.  She  certainly  might  have  given  sonie  to  each  ; 
they,  therefore,  constituted  the  favoured  class :  Nothing 
was  lost  by  the  failure  of  the  appointment,  but  the  dis- 
tribution or  selection  amongst  this  class :  that  having 
failed,  the  Court%  cannot  supply  the  execution  of  the 
power,  but,  to  effect  the  general  intent,  gives  the  pro- 
perty to  the  whole  class  equally. 

No  difficulty  would,  I  apprehend,  have  been  found  in 
the  construction  of  this  case,  if  it  had  been  properly 

distinguished 

(a)  7  Ves.  124.  8  Vet.  561. ;  and  see  2  Sug,  Pow. 

(b)  4  Ves.  708.,  5  Vet,  495.,       176. 
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distinguished  from  other  classes  of  cases  in  which  the 
Court  could  only  support  its  decision  by  giving  to  the 
word  ^*  or"  the  meaning  of  the  word  "  and,''  as  in  c^ses 
of  direct  bequests  to  legatees  or  their  children,  as  in 
Richardson  v.  Spraagj  {a)  Eccard  v.  Brooke  (b)  or  in  cases 
in  which  there  are  various  contingencies  specified  upon 
which  a  gift  over  is  to  depend ;  and  the  question  is,  the 
word  ''  or "  being  used,  whether  such  contingencies 
were  intended  to  be  conjunctive  or  disjunctive.  Such 
cases  are  often  of  great  difficulty,  but  from  which  the 
present  is  I  think  free.  I  am,  for  these  reasons,  of 
opinion  that  the  judgment  of  the  Vice-Chancellor  is 
right,  and  that  the  appeal  must  be  dismissed  with  costs. 


(a)  1  P.  W.  433. 


(b)  2  Cox,  213. 
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Feb,  12. 

JOHN  DINGWALL  being  possessed  of  real  es-  A  testator 

tales  in  Scoilandy   which   he  had   entailed,    by   a  ther^idueof 

deed    in   Scotch   form,   upon    various   branches  of  his  his  personal 

family  in  succession,  and  having  also  a  small  real  estate  persons,  their 

in    England^    and  a   very    large    personal  estate,    by  ^'^-^^'f^^'^^''" 

his  will  dated  the  ISth  oi  June  1808,  deVised  the  real  and  assigns,  in 

estate   in    Englfind  to  his    grand-nephew   John  Ding-  *[,gyVMhe 

traW,  who  was  the  institute  under  the  Scotch  deed  of  survivor  of 

.1  .  them,  or  the 
tailzie  executors,  ad- 
ministrators or  assigns  of  such  survivor  should  invest  it  in  the  purchase  of  estates 
in  England  or  Scotland,  such  estates,  if  in  England,  to  be  settled  according  to  the 
limitations  of  the  same  will  as  to  his  own  English  estates,  which  were  thereby 
limited  to  one  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  and,  if  in 
Scotland,  according  to  the  limitations  of  a  Scotch  deed  of  strict  entail,  to  which  his 
own  Scotch  estates  were  then  subject ;  and  until  such  purchase  could  be  found, 
should  pay  the  income  of  the  residuary  fund  to  the  person  who  would  be  entitled 
to  the  rents  of  the  English  estates  so  to  be  purchased  in  case  the  same  were 
actually  purchased.  And  the  will  contained  a  power  to  such  person,  or,  in  case  of 
his  minority,  to  his  guardian,  to  appoint  new  trustees,  who  were  to  have  all  the 
powers  and  capacities  of  those  in  whose  room  they  should  be  substituted.  The 
three  trustees  invested  the  greater  part  of  the  residue  in  Scotch  estates,  and  all 
died  during  the  lifetime  of  the  tenant  for  life.  On  his  death,  his  son,  who  was 
entitled  under  the  Scotch  deed  to  the  Scotch  estates,  as  well  as  under  the  will  to 
the  English  estates,  conceiving  himself  entitled  absolutely  to  what  remained  of  the 
residuary  fund,  executed  disentailing  deeds,  both  of  the  money  and  of  the  English 
estates,  and  obtained  payment  of  the  fund  to  himself:  but  his  right  to  do  so  being 
disputed  on  his  death  by  the  next  Scotch  heir  of  entail  ;  Held  that  he  had  no  such 
right,  but  that  he  was  entitled  only  to  the  income  of  the  fund  during  his  life,  and 
that  upon  his  death,  there  being  then  no  one  by  whom  new  trustees  couid  be  ap- 
pointed under  the  power  in  the  will,  and  the  Court  being  of  opinion  that  the  dis- 
cretionary power  of  selecting  between  English  and  Scotch  investment  would  not 
extend  to  trustees  appointed  by  the  Court,  the  fund  became  divisible  in  equal 
moieties,  one  half  belonging  to  the  personal  representatives  of  the  deceased,  and 
the  other  half  to  be  invested  in  Scotch  estates,  to  the  uses  of  the  Scotch  deed. 

The  rule  which  allows  the  first  tenant  in  tail  to  represent  the  fee  in  suits  affect- 
ing the  estate  does  not  apply  to  heirs  of  entail  under  a  Scotch  deed  of  tailzie ;  and 
therefore  a  decree  made  m  a  suit  framed  upon  that  principle,  for  the  administra- 
tion of  a  fund  which  in  a  certain  event  was  liable  to  be  invested  in  the  purchase  of 
land  in  Scotland  to  the  uses  of  a  Scotch  deed  of  tailzie,  was  opened  at  the  instance 
of  a  subsequent  heir  of  entail  under  that  deed. 

How  far  and  in  what  cases  the  heirs  of  a  Scotch  entail  are  necessary  parties  to  a 
suit  in  this  Court  touching  matters  in  which  they  are  interested  as  such  heirs  of 
entail,  qtuere. 
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tailzie,  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainder  to  Arthur  Dingwall  Fordj/ce 
for  life,  with  like  remainder  to  his  first  and  other  sons 
in  tail  male,  with  divers  remainders  over.     And  he  be- 
queathed his  residuary  personal  estate  to  three  persons, 
whom  he  named,  their  executors,  administrators,  and 
assigns,  in  trust,  that  they  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such 
survivor  should  lay  out,  and  invest  the  same  in  the 
purchase  of  estates  in  England  or  Scotland^  and  should 
settle  such  of  the  said  estates  as  should  be  in  England  to 
the  uses  of  the  English  devised  estates,  and  such  of  the 
said  estates  as  should  be  in  Scotland^  to  the  uses  of  the 
Scotch  entailed  estates;  and  that,  until  a  proper  pur- 
chase or  purchases  should  be  found,  they  should  in- 
vest the  same  in  government  or  real  securities,  and  pay 
the  interest  and  dividends  to  the  person  or  persons  who 
would  be  entitled  to  the  rents  and  profits  of  the  English 
estate  so  to  be  purchased,  in  case  the  same  were  ac- 
tually purchased  and  settled.    And  the  testator  directed 
that  in  case  any  of  the  three  trustees  before-named,  or 
any  trustee  to  be  appointed  as  thereinafter  mentioned, 
or  their,  or  any  of  their  heirs,  executors,  administra- 
tors, or  assigns  should  happen  to  die,  or  refuse,  or  be- 
come incapable  to  act  in  the  trusts  of  the  will,  then  and 
in  that  case,  and  as  often  as  the  same  should  happen, 
it  should  be  lawful  for  the  person  or  persons  who  for 
the  time  being  should  be  entitled  to  the  actual  posses- 
sion, or  to  the  actual  receipt  of  the  rents  of  the  devised 
estates  if  such  person  or  persons  should  be  of  full  age, 
and  for  their  guardians  respectively,  during   his,   her, 
or  their  minority  or  respective  minorities,  by  deed  or 
writing  to  be  sealed  and  delivered  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  to  appoint 
some  other  person  or  persons  to  be  a  trustee  or  trustees 
under  the  will,   for  all   or  any  of  the  trusts  thereby 
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declared,  in  the  place  of  the  trustee  so  refusing,  or  be- 
coming incapable  to  act;  and  every  such  new  trustee 
was  to  have  all  the  same  powers,  capacities,  and  privi- 
leges, as  the  trustee  in  whose  room  he  should  be  sub- 
stituted. 
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The  testator  died  in  1812,  and  John  Dingwall  his 
great-nephew,  thereupon  entered  into  possession  of 
both  the  English  and  Scotch  estates,  and  died  in  1831, 
leaving  John  Duff* Dingwall  his  only  son,  an  infant,  who 
thereupon  became  entitled  to  the  Scotch  estates  as  next 
heir  under  the  deed  of  tailzie,  and  to  the  English  estates 
as  first  tenant  in  tail  under  the  will.  At  that  time  all 
the  trustees  named  in  the  will  were  dead,  and  no  new 
ones  had  been  appointed.  Various  portions  of  the 
residuary  personal  estate  to  the  amount  of  173,000/. 
had  been  invested  in  the  purchase  of  real  ^states  in 
Scotland,  and  only  1529/.  in  a  similar  purchase  in 
England^  leaving  about  100,000/.  still  uninvested. 


In  that  state  of  things  a  bill  was  filed  in  the  name  of 
John  Duff  Dingwallj  by  a  Mr.  Gordon^  his  maternal 
grandfather  as  his  next  friend,  against  the  executor  of 
the  last  survivor  of  the  trustees,  and  nine  other  persons 
whom  the  bill  alleged  to  be  the  only  persons  known  to 
the  Plaintiff  who  were  interested  under  the  Scotch  en- 
tail, and  all  of  whom  were  alleged  to  be  out  of  the 
jurisdiction,  stating  to  the  effect  above-mentioned,  and 
praying,  amongst  other  things,  the  appointment  of  a 
guardian  and  an  allowance  of  maintenance  for  the 
Plaintiff,  the  appointment  of  new  trustees,  and  that 
the  funds  constituting  the  uninvested  residue  of  the 
testator's  personal  estate  might  be  paid  into  Court  in  the 
cause,  and  directions  given  for  its  investment  in  real 
estates,  having  regard  to  the  disproportionate  amount 
which  had  been  invested  in  real  estates  in  Scotland. 
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None  of  the  nine  persons  above-nientioned  appeared 
to  the  bill  except  two,  Arthur  DingxxxJl  Fordyce  the 
person  above-named,  who  being  resident  in  Scotland 
appeared  gratis  and  put  in  a  formal  answer  without 
oath  or  signature,  and  Patrick  Dingvcall.  Arthur  Ding-- 
wati  FordycCi  who  was  then  near  ninety  years  of  age, 
stood  next  in  the  Scotch  entail  after  John  Dirff  Ding^ 
wall  and  his  issue :  Patrick  Ditigxall  came  much  lower 
down  in  the  same  entail,  there  being  a  considerable 
number  of  persons  in  esse^  including  sons  and  grand- 
sons of  Arthur  Dingwall  Fordyce^  who  preceded  him  in 
the  line  of  succession,  but  were  not  parties  to  the  suit. 


Mr.  Gordon  having  been  appointed  guardian  to  the 
Plaintiff  by  an  interlocutory  order,  the  cause  came  on 
to  be  heard  upon  bill  and  answer  before  Sir  John  Leach 
Master  of  the  Rolls,  on  the  Sd  of  Augitst  183S,  when 
it  was  amongst  other  things,  referred  to  the  Master  to 
approve  of  three  proper  persons  to  be  new  trustees  of 
the  will,  and  it  was  declared,  that  under  the  circum- 
stances of  the  case,  and  having  regard  to  the  pur- 
chases of  land  which  had  been  made  by  the  former 
trustees,  the  residuary  personal  estate  then  remaining 
uninvested,  ought  to  be  invested  in  the  purchase  of 
real  estates  in  England. 


The  uninvested  fund  having  been  transferred  into 
Court  pursuant  to  that  decree,  and  the  Master  having 
approved  of  three  persons  as  trustees,  the  cause  was  heard 
for  further  directions  on  the  26th  of  April  1834,  when  the 
Master's  report  was  confirmed,  and  directions  were  given 
for  vesting  the  trust  estates  in  the  new  trustees.  Arthur 
D.  Fordyce  had  died  a  few  days  before  that  hearing ; 
but  no  notice  was  taken  of  that  event  by  revival  of  the 
suit  or  otherwise.  On  the  15th  of  October  1836,  John 
Ditff  Dingwall  tiiivLxwtA  twenty-one,  and  the  fund  being 
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still  uninvested  and  in  Court,  be  executed  a  disentail- 
ing  deed,  and  having  done  so,  applied  by  petition  in 
the  cause  for  a  transfer  of  the  fund  to  himself  as  being 
absolutely  entitled   thereto,    as   tenant   in  tail   of  the 
JSngUsA  estates ;   and  an  order  was  made  accordingly. 
Join  Duff* Difigtoall  died  in  1840  without  issue,  and  was 
succeeded  in  the  Scotch  estates  by  a  grandson  of  Arthur 
Dingwall  FordycCf  an  elder  brother  of  the  Plaintiff  in 
the  present  suit,  on  whose  death  without  issue  in  1843, 
the  present  Plaintiff  became  entitled  as  heir  of  entail 
to  the  Scotch  estates :  and  not  having  been  named  a 
party  to  the  former  suit,  he  instituted  this  suit  insist- 
ing that  Arthur  Dingwall  Fordyce  did   not   represent 
him  or  the  other  substitute  heirs  oF  entail,  and  that  ac- 
cording  to   the  law   of  Scotland   the   rights   of  such 
substitute  heirs  could  not  be  affected  by  proceedings  in 
a  cause  to  which  they  were  not  parties ;  that  the  pro- 
ceedings in  that  suit  were  therefore  nut  binding  upon 
the  Plaintiff;  that  even   supposing  that   the   heirs  of 
entail  could  be  considered  sufficiently  represented  by 
the  nine  Defendants  named  on  the  record  in  that  cha- 
racter, the  decree  was  irregular  inasmuch  as  there  was 
no  evidence  that  those  who  had  not  appeared  were  out 
of  the  jurisdiction:  and,  after  charging  that  the  invest- 
ment of  the  fund  in  question  in  that  former  suit  ought 
to  have  been  left  to  the  discretion  of  the  new  trustees 
when  appointed,  and  that  the  declaration  in  the  decree, 
that  it  ought  to  be  invested  in  lands  in  England^  was 
therefore  erroneous*  the  hill  prayed,   that  the  repre- 
sentatives oi  John  Duff  DingmaU  might  be  decreed  to 
replace  that  fund,  and  to  account  for  the  interest  thereon, 
from  the  SOth  of  December  1843,  when  the  Plaintiff's 
title  accrued,  and  a  declaration  that  the  principal  fund 
ought  to  be  invested  in  pursuance  of  the  direction  of 
the  will  of  John  Dingwall  the  testator,  and  that  the 
trustees  appointed  in  the  former  suit  were  not  duly 
appointed. 
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At  the  hearing  of  the  cause  before  the  Master  of  the 
Rolls,  a  decree  was  made  according  to  the  prayer,  with 
the  addition  of  a  reference  to  the  Master  to  approve  of 
three  new  trustees,  in  the  room  of  those  appointed  in 
the  former  suit. 


This  was  an  appeal  by  the  Defendant,  the  personal  re- 
presentative of  John  Duff  DingmaU,  from  that  decree. 

Mr.  Betkell,  Mr.  Eoltj  and  Mr.  Anderson^  for  the 
Plaintiff  (the  Respondent). 

Mr.  Js.  Parker^  Mr.  Bussellj  and  Mr.  Sidebottam^  for 
the  Appellant. 

Mr.  Stuarif  and  Mr.  Purvis^  for  parties  in  the  same 
interest  with  the  Plaintiff. 


On  the  question  of  the  regularity  of  Sir  J.  LeacVs 
decree,  as  to  parties,  it  was  contended  for  the  Plaintiff, 
that  the  English  rule  of  procedure,  which  allowed  the 
first  tenant  in  tail  to  represent  the  fee,  was  founded  in 
the  capacity  of  such  tenant  in  tail  to  bar  those  in  re- 
mainder and  therefore  could  not  apply  to  a  Scotch  heir 
oF  entail  who  had  no  such  capacity.  To  which  it  was 
answered  that  the  Englis/i  rule  was  an  arbitrary  rule  of 
convenience,  and  not  founded  on  the  principle  referred  to, 
inasmuch  as  it  equally  applied  to  an  infant  tenant  in  tail, 
who  had  during  his  minority  no  power  to  bar  the  entail : 
and  that,  unless  the  same. rule  were  adopted  in  the  case 
of  Scotch  entails  where  the  rights  of  parties  under  them 
came  in  question  in  the  English  Courts,  it  would  be 
impossible  to  make  any  final  adjudication  upon  such 
rights ;  for  if  the  first  heir  of  entail  were  incompetent  to 
represent  the  whole  series,  all  the  heirs  for  the  time 
being   in   esse,  would   for  the  same  reason  be  incom* 
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petent  lo  represent  those  who  might  afterwards  be 
born.  On  this  point  the  following  cases  and  authorities 
were  referred  to ;  Gore  v.  Stackpole  (a),  {Redesd,  PL  92. 
&  174.  4th  ed.)»  Hoyd  v.  J6hnes{p\  Stansfield  v.  Ha- 
bergham  (c),  Wright  v.  Aikyns  {d),  Stevenson  v.  Ander- 
son, {e) 

Assuming  the  decree  of  1834  to  be  irregular,  the 
next  question  was,  what,  in  the  events  which  had  hap- 
pened had  become  of  the  discretionary  power  given  to  the 
trustees,  of  selecting  an  English  or  Scotch  investment : 
the  Plaintiff 's  counsel  contending  on  the  word  *^  assigns  " 
in  the  clause  creating  the  power,  that  it  would  pass  to 
trustees  to  be  appointed  by  the  Court,  observing  that 
in  the  Attomey^General  v.  Doyley  (g)  it  appeared  fnom 
the  registrar's  book  that  the  power  which,  according  to 
the  repoi't,  was  given  *^  to  the  trustees  and  the  survivor 
and  the  heirs,  &c.  of  such  survivor,"  was  in  fact  a  power 
**tothe  trustees  and  the  survivor,  and  the  heirs,  execu-* 
tors,  and  administrators  *'  —  not  the  assigns  —  *^  of  such 
survivor;"  and  that  in  Cole  v.  Wade{h)  also,  which, 
was  founded  in  part  upon  Attomey-^General  v.  Doyley^ 
the  word  *^ assigns"  did  not  occur;  they  also  referred 
to  Titley  v.  Wolstenkolme.  (i) 

On  the  other  hand  it  was  argued,  first,  that  if,  as  the 
Plaintiff  contended,  the  power  was  not  barrable  by  the 
tenant  in  tail,  it  was  void  as  tending  to  a  perpetuity ;  in 
answer  lo  which,  however,  Wood  v.  White  (k)  was  re- 
ferred to.  Secondly,  that  the  effect  of  the  will  as  to  the 
residuary  personal  estate  was  a  bequest  of  the  income, 
to  the  owner  for  the  time  being  of  the  English  devised 

estates 


(a)  I  Dow.  18.  30. 
lb)  9  Fes.  37. 
(c)  10  Vet.  273. 
(rf)  T.  4-  R.  143. 
{e)  2V.i  B.  407. 


(g)  2  Eq.  Com.  Ahr.  195. 
(h)  16  Ves.  27. 
(f)  7  Beav.  425. 
(*)  4  My,  4-  Cr.  460. 
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estates,  until  some  one  capable  of  exercising  the  power 
should  devest  that  interest  by  an  investment  of  the 
Fund  in  Scotch  estates ;  and  as  trustees  appointed  by  the 
Court  would  have  no  such  capacity,  and  the  only  per- 
son who  could  re-create  it  had  refused  to  do  so,  it  fol- 
lowed that,  at  the  time  when  Sir  John  LectcKs  decree 
was  pronounced,  the  interest  of  the  English  tenant  in 
tail  was  absolute,  and,  therefore,  the  decree  right  in 
substance  upon  the  merits. 


January, 


The  Lord  Chancellor. 

This  is  a  case  of,  I  believe,  perfect  novelty,  and  cer- 
tainly one  of  great  difficulty. 


By  a  regular  entail,  according  to  the  law  of  Scotland 
of  7th  of  September  1807,  certain  Scotch  estates  oi  John 
Dingwall  were  entailed  in  favour  of  his  grand  nephew 
John  Dingwallf  and  the  Iieirs  of  his  body,  whom  failing, 
to  the  heirs  male  of  the  body  of  the  deceased  William 
Dingwall  of  Ctdsh^  whom  failing  to  the  heirs  male  of 
the  body  of  the  deceased  John  Dingwall^  of  Rannieston^ 
whom  failing  to  the  heirs  of  the  body  of  Catherine 
Stevcarty  which  entail  was  afterwards  varied  by  exclud- 
ing Arthur  Dingwall,  one  of  the  heirs  male  of  the  body 
of  William  Dingwall  deceased,  and  the  heirs  male  of  his 
body. 

John  Dingwall  the  author  of  this  entail,  by  his  will 
dated  13th  oi  June  1808,  devised  estates  in  England  lo 
three  trustees  to  the  use  of  John  Dingwall,  the  institute 
in  the  Scotch  entail,  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  use  of  Atihur 
Dingwcdl  Fordyce  the  Plaintiff's  grandfather  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male  with 
other  limitations  over. 

The 
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The  testator  died  in  1812,  and  John  Dingwall^  the 
institute  under  the  entail  and  first  tenant  for  life  under 
the  will,  possessed  both  the  Scotch  and  English  estates 
up  to  his  death  in  1833,  when  his  only  son  John  Ihiff 
Dingwall  succeeded  to  both,  being  tenant  in  tail  of  the 
English  estates.  He  was  under  twenty-one ;  and,  upon 
his  death  without  issue  male,  Arthur  Dingwall  Fordyce^ 
who  had  three  grandsons  of  whom  the  Plaintiff  in  this 
suit  was  one,  would  have  stood  next  in  the  entail. 


1848. 


FORDYCB 
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The  testator  by  his  will  gave  the  residue  of  his  per- 
sonal estate  to  his  three  trustees,  their  executors,  ad- 
ministrators, and  assigns  upon  trust,  that  they  and  the 
survivors  and  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor  should  con- 
vert the  same  into  money,  and  lay  out  the  residue  in 
the  purchase  of  estates  in  England  or  Scotland^  and 
settle  such  of  the  estates  as  should  be  in  England  to 
the  same  uses  as  the  lands  devised,  and  such  of  the  said 
estates  as  should  be  in  Scotland  in  the  same  manner  as 
the  lands  in  the  Scotch  entail  were  settled :  and  that 
until  proper  purchases  should  be  found,  the  money 
should  be  invested  in  the  public  funds,  and  the  income 
paid  to  the  person  who  should  be  entitled  to  the  rents 
and  profits  of  the  English  estates  when  purchased. 


It  appears  that  a  very  large  sum,  part  of  this  residue, 
was  invested  by  the  trustees  in  the  purchase  of  lands 
in  Scotland.  In  the  year  1833,  when  John  Duff  Ding-- 
'walVs  title  accrued,  all  the  trustees  were  dead;  and 
Alexander  Dingwallj  the  executor  of  the  survivor  of 
them,  declined  to  act  in  the  trusts ;  and  there  being 
beyond  what  had  been  so  invested  in  the  purchase  of 
lands  in  Scotland^  a  large  residue  of  the  personal  estate 
uninvested,  a  bill  was  filed  in  tne  name  of  the  infant, 
John  Dtrff  Dingwall^  for  securing  the  personal  estate, 

for 
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Tor  enquiries  as  to  propriety  of  the  purchases  of  the 
estates  in  Scotland^  and  for  the  investment  of  the  residue 
in  the  purchase  of  estates  in  England^  and  for  the  ap- 
pointment of  new  trustees,  and  of  a  guardian  for  the 
Plaintiff. 


The  bill  of  18SS  made  several  persons  parties,  who 
were  interested  in  the  Scotch  entail,  but  not  including 
the  present  Plaintiff,  and  alleged  that  they  were  out  of 
the  jurisdiction :  and  the  bill  in  the  present  suit  alleges 
that  Arthur  Dingwall  Fordyce^  the  Plaintiff's  grand- 
father, and  Patrick  DingaoaU  alone,  of  the  parties  in- 
terested in  the  Scotch  entail,  appeared  to  that  suit,  and 
that  Arthur  Dingwall  Fordyce  appeared  gratis,  and  that 
his  answer  was  put  in  without  oath  or  signature :  but  I 
do  not  find  any  proof  that  the  parties  alleged  to  be 
out  of  the  jurisdiction  were,  in  fact,  amenable  to  the 
process  of  this  Court.  The  contrary,  indeed,  must  be 
assumed  to  be  proved,  the  decree  of  August  1835  re- 
citing that  all  these  Defendants  were  out  of  the  juris- 
diction. 


These  are  the  circumstances  which  raise  the  first 
question  upon  this  appeal,  viz.  how  far  this  suit  was 
binding  upon  the  Plaintiff,  who  had  certainly  a  very 
important  interest  in  the  matter  of  this  suit,  but  who 
was  not  a  party  to  it,  and  who,  claiming  under  the  en- 
tail, does  not  derive  title  through  any  one  who  was  a 
party  to  the  suit;  but  Arthur  Dingwall  Fordyce^  the  Plain- 
tiff's grandfather,  and  the  first  heir  of  entail  after  the 
Plaintiff  in  the  suit  of  1833,  and  Patrick  Dingwally  were 
parties  to  it.  Two  questions  arise  —  first,  how  far  and 
in  what  cases  the  heirs  of  a  Scotch  entail  are  necessary 
parties  to  a  suit  in  this  Court  touching  matters  in  which 
they  are  interested  as  such  heirs  of  entail ;  and,  secondly, 
how  far  the  suit  can  be  available  in  their  absence  upon 
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proof  of  their  being  out  of  the  jurisdiction.  As  to  the 
first,  no  suit  could  proceed  if  they  were  all»  in  all  cases, 
necessary  parties,  not  only  on  account  of  their  number, 
but  because  future  heirs  of  entail,  coining  into  esse^  their 
claim  not  being  through  any  persons  parties  to  the  suit, 
would  not  be  bound  by  any  proceedings  in  it.  And  this 
makes  it  useless  to  consider  the  second  question,  be- 
cause, as  you  cannot  have  in  any  shape  before  the 
Court  all  the  heirs  of  entail  whom  you  seek  to  bind,  it 
would  be  idle  to  prove  that  some  are  out  of  the  juris- 
diction. When  it  shall  become  necessary  to  decide  this 
point,  some  rule  must  be  laid  down  for  which  there  is 
no  precedent,  but  which  is  necessary,  to  avoid  a  failure 
of  justice  in  this  Court,  from  the  peculiar  nature  of  the 
interests  under  a  Scotch  entail.  I  do  not  find  any  alle- 
gation or  proof  that  any  fraud  was  intended  or  practised 
in  the  arrangement  of  the  parties  for  the  purpose  of 
keeping  from  the*view  of  the  Court  the  real  question 
between  the  parties  interested  in  the  Scotch  entail  and 
the  English  settled  estates :  but  the  decree  under  con- 
sideration declares  that  the  Plaintiff  is  not  bound  by  the 
proceedings  in  the  suit  of  1833  ;  and  I  do  not  think  it 
possible  to  dispute  that  proposition,  because,  if  the  Plain- 
tiff be  right  in  any  part  of  the  claim  he  makes,  he  had, 
at  the  time  of  the  decree  of  1833,  a  direct  interest  in 
the  subject  of  that  suit  in  his  own  right,  though  not  in 
possession.  I  therefore  proceed  to  consider  the  decree 
appealed  from,  upon  its  merits ;  for,  though  the  Plaintiff 
be  not  bound  by  the  proceedings  in  the  former  suit,  he 
cannot  have  a  decree  in  this  suit,  unless  he  can  shew 
that  he  was  injured  by  the  former  decree,  or  has  in- 
terests inconsistent  with  its  directions. 


1848. 

FORDTCE 

Bridges. 


Upon  the  merits,  the  complaint  against  the  decree  of 
1833  IS,  that  the  Plaintiff  in  that  suit,  John  Duff  Ding- 
wall  being,  in  point  of  enjoyment,  only  tenant  for  life 
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of  the  Scotch  estates,  and  tenant  in  tail  of  the  English 
estates,  procured  that  decree  without  due  regard  to  the 
interests  of  the  parties  interested  in  the  Scotch  estates, 
for  the  purpose  of  obtaining  an  absolute  interest  in  the 
uninvested  residue  of  the  testator's  personalty,  and 
which  was  carried  into  effect  by  the  order  upon  his 
petition,  after  he  had  attained  twenty-one,  by  payment 
to  him  of  such  residue  as  tenant  in  tail  of  the  fund. 


By  the  will,  a  discretion  was  given  to  the  three  trus- 
tees, their  executors,  administrators,  and  assigns,  to  lay 
out  the  fund  in  land  in  Scotland^  to  be  settled  as  the 
entailed  Scotch  estates,  or  of  lands  in  England^  to  be 
settled  as  the  English  estates  under  the  will ;  but  until 
proper  purchases  could  be  found,  the  income  of  the 
fund  was  to  be  paid  to  the  person  entitled  to  the  rents 
of  the  English  estates.  In  1833  the  three  trustees  were 
dead.  Alexander  Crombie  was  the  executor  of  the  sur- 
vivor, but  he  declined  to  act,  and  by  the  decree  of  3rd 
of  August  1833,  he  was,  at  his  own  request,  discharged 
from  the  trusts  of  the  will,  and  a  reference  was  made  to 
the  Master  to  appoint  new  trustees. 


The  important  question  is,  whether  at  this  time  the 
discretionary  power  of  choosing  estates  in  England  and 
Scotland^  for  investing  the  residue  of  the  personal  estate, 
remained.  It  certainly  had  determined,  unless  a  new 
trustee  could  have  been  appointed  within  the  terms  of 
the  power  for  that  purpose  in  the  will.  That  power,  in 
the  event,  which  had  happened,  of  the  death  of  the  trus- 
tees, and  the  refusal  to  act  by  the  executor  of  the  sur- 
vivor, was  given  to  the  person  entitled  to  the  rents  of 
the  devised  estates,  and  in  case  of  the  minority  of  such 
person  it  was  given  to  the  guardians  of  such  person, 
and  it  was  declared  that  the  person  so  appointed  should 
have  the  same  powers  and  capacities  as  the  trustee  in 
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IV hose  room  he  should  be  substituted.  At  the  time  the 
bill  of  18S3  was  filed,  the  Plaintiff,  John  Duff  Ding- 
wa//,  had  no  guardian;  but  pending  the  suit,  and  before 
the  decree  William  Gordon^  his  grandfather  and  next 
friend,  was  appointed  his  guardian  by  the  Court  in  the 
usual  manner,  and  as  such  and  as  next  friend  he  was 
a  party  to  the  decree  by  which  it  was  referred  to  the 
Master  to  appoint  new  trustees.  If^  therefore,  William 
Gordon  could  be  considered  as  a  guardian  within  the 
meaning  of  that  term  as  used  in  the  clause  of  the  will  which 
created  the  power,  and  could  therefore  have  appointed 
new  trustees  under  it,  the  decree  shews  that  he  de- 
clined to  exercise  that  power ;  and  it  cannot  be  supposed 
that  he  would  have  exercised  any  such  power,  because 
at  that  time  the  affairs  were  in  a  state  most  favourable 
to  the  infant,  who  was  entitled  to  the  income  of  the 
tiind  until  a  proper  purchase  could  be  found,  and 
whose  permanent  interest  in  these  funds  could  only 
be  defeated  by  the  exercise  of  the  discretionary  power 
by  purchasing  lands  in  Scotland,  which  power,  if  not 
already  absolutely  gone,  could  only  be  revived  by  the 
appointment  of  new  trustees  by  himself.  The  result 
however  was,  that  at  that  time  there  was  not  any  per- 
son capable  of  exercising  that  discretion,  and  the  ne- 
cessity of  appointing  trustees  for  the  protection  of  the 
property  was  pressing.  The  Court,  therefore,  as  a 
matter  of  course,  took  upon  itself  the  duty  of  appoint- 
ing trustees;  and  this  brings  the  case  to  the  important 
question  —  what  effect  had  this  state  of  circumstances 
upon  the  title  and  interests  of  the  parties  respectively 
in  the  Scotch  and  English  estates  ? 


1848. 


FORDYCB 
V. 

Bridges. 


The  Master  of  the  Rolls,  from  the  note  of  his  judgment, 
appears  to  have  thought,  "that  in  1833  new  trustees 
might  have  been  appointed  with  the  sanction  of  the  Courf, 
who  would  have  hadme  same  discretionary  power  as 

those 
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those  appointed  by  the  will  —  that  the  Court  ought  not 
itself  to  have  exercised  the  power,  but  only  to  have  taken 
care  that  persons  to  whom  the  testator  intended  to  give 
such  discretion  were  duly  appointed."  My  great  difficulty 
is  to  understand  in  what  manner  and  by  what  means  the 
Court  could  have  appointed}  or  procured  the  appoint- 
ment oF,  trustees,  who  would  have  been  authorised  to 
exercise  the  discretionary  power  given  by  the  will  to 
the  original  trustees.    IF  William  Gordon  had  the  power 
to  appoint  such  trustees,  the  Court  had  no  means  of 
compelling  him  to  exercise  it,  and  by  so  doing  to  pre- 
judice the  interest  of  his  ward.     Any  trustees  appointed 
must  have  been  appointed  by  the  Court,  and  that  such 
trustees  could  not  exercise  the  discretionary  power  is,  I 
conceive,  well  settled  ;  Attomey^General  v.  Doyley  (a), 
Ccle  V.  Wade{b\    Walker  v.  Walker  {c\  and  Penny  v. 
Turner  lately  decided  by  myself,  and  the  cases  there  re- 
ferred to.    I  observe  that  the  Master  of  the  Rolls  seems 
to  have  intended  to  adopt  the  same  plan  in  his  decree 
in  this  cause ;  for,  by  the  note  of  his  judgment,  he  says 
that  he  proposed  to  declare  that  the  trustees  appointed 
in  1833  were  not  duly  appointed,  and  to  refer  it  to  the 
Master  to  approve  of  trustees  to  be  appointed  by  tite 
Plaintiff  as  the  person  then  entitled  to  the  actual  pos- 
session or  to  the  actual  receipt  of  the  rents  of  the  estates 
devised  by  the  will ;  but  the  decree  as  drawn  up,  afler 
reciting  that  there  was  not  any  person  entitled  to  nomi- 
nate and  appoint  trustees    of  the  testator's  will  under 
the  power  therein  contained,  by  reason  of  the  real  estates 
thereby  devised  having  been  disentailed  and  conveyed, 
referred  it  to  the  Master  in  the  usual  manner  to  appoint 
three  new  trustees  in  the  place  of  the  three  named  in 
the  will :  and  yet  it  declares  that  the  residue  of  the 
personal  estate  ought  to  be  laid  out  in  the  purchase  of 

land 
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land  in  England  or  Scotland^  according  to  the  directions 
of  the  testator's  will,  by  the  trustees  so  to  be  appointed, 
which  would  give  to  the  trustees  so  to  be  appointed  by 
the  Court,  the  same  discretionary  power  which  was 
given  to  the  trustees  by  the. will,  contrary,  as  I  con- 
ceive, to  the  authorities  above  referred  to  —  a  result  and 
inconsistency  not  arising  from  any  thing  the  Master  of 
the  Rolls  said  or  intended,  as  his  decision  was  founded 
upon  the  supposition  that  the  power  to  appoint  new 
trustees  under  the  will  was  still  subsisting,  but  from 
an  alteration  in  the  decree,  when  it  was  found  that  this 
power  was  gone,  appointing  new  trustees  by  the  Court, 
but  leaving  standing  the  declaration  as  to  the  exercise  of 
the  discretionary  power,  which,  though  consistent  with 
the  appointment  of  trustees,  as  intended  by  the  Master 
of  the  Rolls,  is  totally  inconsistent  with  the  appoint- 
ment of  trustees  by  the  Court  as  directed  by  the  decree. 
It  is  therefore  impossible  that  this  decree  should  stand, 
but  it  remains  to  be  considered  what,  under  all  these 
circumstances,  are  the  rights  of  the  parties,  and  what 
were  those  rights  in  1833. 
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It  is,  in  effect,  admitted  by  this  decree  that  the  dis- 
cretionary power  is  gone ;  and  it  was,  I  think,  equally 
incapable  of  being  exercised  in  1833.  At  that  period, 
the  Court  found  that  the  trustees  had  previously  exer- 
cised it  to  the  amount  of  173,443/.  by  investing  that 
sum  in  the  purchase  of  lands  in  Scotland^  and  1529/. 
only  in  the  purchase  of  lands  in  England^  and  that  the 
uninvested  residue  amounted  to  103,749/.  stock  and 
money ;  and  having  regard  to  the  investment  in  Scotland^ 
declared  that  the  uninvested  residue  ought  to  be  laid 
out  in  the  purchase  of  lands  in  England.  Assuming 
that  this  decree  was  not  binding  upon  the  Plaintiff*  in 
the  present  suit,  what,  independently  of  that  decree, 
were  his  rights  to  this  uninvested  residue?    The  bill 
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prays  for  repayment  of  ihe  whole   of  this  uninvested 
residue,  and  an  account  of  the  dividends  and  interest 
from  December  1843,  when  the  PlaintifPs  tide  to  the 
entailed  estate   in    Scotland  accrued;   and  the   decree 
directs  repayment  of  the  whole,  and  declares  that  no 
part  of  it, ought  to  have  been  paid  or  transferred  to 
John  Dtiff  Dingwall^  and  that  the  Plaintiff  in  this  suit 
is  entitled  to  such  dividends  and  interest  which  have 
accrued  since  December  1843,  and  yet  it  declares  that 
the  capital  ought  to  be  invested  in  the  purchase  of  lands 
in  Scotland  or  England.     John  Dtiff"  Dingwall  was  tenant 
in  tail  of  the  English  settled  estates  t  he  was  therefore, 
absolutely  entitled  to  so  much  of  this  uninvested  residue 
as  ought  to  have  been  invested  in  the  purchase  of  lands  in 
England^  and  by  the  deed  of  15th  November  1836   be 
assigned  all  such  fund,  and  afterwards  obtained  the  order 
for  payment.     The  extent  of  this  decree  may  be  attri- 
buted to  the  impression  upon  the  mind  of  the  Master 
of  the  Rolls,  *^  that  the  Plaintiff  in  this  suit  was  entitled 
to  the  actual  possession,  and  to  the  actual  receipt  of  the 
rents  of  the  estates  devised  by  the  will."     The  decree 
to  this  extent,  cannot  stand,  with  the  alteration  intro- 
duced into  the  decree  as  drawn  up;  but  the  question 
remains,  whether  the  Plaintiff  has  any  title  to  have  any 
part  of  this  uninvested  residue  applied  to  the  purchase 
of  lands  in  Scotland* 


Assuming  as  I  do,  that  the  discretionary  power  had 
ceased  to  exist  before  the  decree  of  1833,  what  interest 
had  the  Plaintiff,  or  any  other  heir  of  entail  of  the  Scdtch 
estates  in  this  uninvested  residue  ?  Where  there  is  a 
discretionary  power  of  distribution,  which  cannot  be  ex- 
ercised, this  court  does  not  assume  the  exercise  of  the 
discretion,  but  distributes  the  fund  equally  amongst  all 
the  objects  of  the  power.  I  have  so  recently  had  oc- 
casion to  refer  to  this  rule,  and  particularly  in  Penny  v. 

Turner 
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Turner  (a),  that  I  only  refer  to  the  result  of  the  cases  there 
quoted.  It  is  true,  that  in  all  those  cases  the  discretion 
was  in  selecting  the  objects  to  take,  and  in  this  case  the 
discretion  is  in  selecting  the  nature  and  character  of  the 
estates  to  be  purchased ;  but  the  effect  and  result  is  the 
same  in  both,  different  persons  being  interested  in  the 
different  estates.  The  selecting  of  one  estate  in  pre- 
ference to  another  is,  in  its  effect,  the  selecting  of  that 
class  who  are  interested  in  the  estate  selected,  in  pre- 
ference to  the  class  interested  in  the  estate  rejected :  in 
both  the  discretion  was  intended  to  be  exercised  by  the 
trustees  appointed ;  in  neither,  upon  the  Failure  of  the 
exercise  of  that  power,  will  the  court  assume  the  discre* 
tion,  but  in  both  it  will  divide  the  fund,  equally  amongst 
the  parties,  the  objects  of  the  powers.  The  decree  of 
1833,  does  not  follow  this  rule,  but  gives  the  whole  fund 
to  the  parties  interested  in  the  English  estates,  because 
a  larger  part  of  the  residue  had  before  been  invested  by 
the  trustees  for  the  benefit  of  the  parties  interested  in  the 
Scotch  entailed  estates.  I  r«gret  that  I  cannot  find  any 
principle  to  support  this  application  of  the  fund,  as  it 
would  be  an  approximation  to  equality  between  the 
the  parties ;  but  the  equality  adopted  by  the  Court  is 
confined  to  the  unappointed  fund.  It  is  acting  upon  the 
general  'intent,  as  to  such  fund,  to  benefit  the  different 
classes,  the  particular  object  of  a  selection  from  amongst 
them  being  defeated  by  the  non-execuiion  of  the  power. 
This  is  precisely  what  occurred  in  Maddison  v.  An^ 
drem{b)j  when,  there  having  been  a  valid  but  unequal 
appointment  of  part  of  the  fund,  and  an  invalid  appoint- 
ment of  another  part,  Lord  Hardxvicke  held  that  the 
unappointed  fund,  should  be  equally  divided  amongst 
the  objects  of  the  appointment,  without  regard  to  the 
share  they  had  received  from  the   valid   appointment. 

Many 

(a)  Ante,  p.  493.  (h)  1  Vez,  67. 
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1848;        Many  cases  establishing  the  same  rule,  are  referred  to 
„  in   Sir  Edward  Susden.  on  Powers*  vol.  2.  p.  238.     To 

FORDYCB  -^         »  »  r 

V.  regulate  the  distribution  of  an  unappointed   fund    by 

Bridges,  ^j^^j.  j^^^j  previously  taken  place,  would  be  an  assump- 
tion by  the  Court  of  the  exercise  of  the  discretionary 
power  which  it  disclaims.  It  appears  to  me,  therefore, 
that  well  established  principles  compel  me  to  hold  that 
the  discretionary  power  had  ceased  to  exist  in  1838; 
that  the  Court  had  no  right  to  exercise  it,  and  that  the 
objects  of  the  power  being  those  interested  in  the  Scotch 
entail,  and  those  interested  in  the  English  devised  estates, 
upon  failure  of  the  power  to  select  amongst  them,  the  un- 
appointed fund  was  equally  divisible  between  these  two 
classes,  half  that  fund  being  subject  to  be  invested  in 
land  in  Scotland,  for  the  purpose  of  the  Scotch  entail,  and 
half  being  payable  to  those  who  have  become  entitled 
to  the  English  devised  estates. 

The  will  directs  that  the  whole  income  of  the  fund 
should  be  paid  to  the  party  entitled  to  the  rent  of  the 
English  estates,  until  proper  purchases  should  be  found. 
The  Master  of  the  Rolls'  decree  declares  that  the 
Plaintiff  is  entitled  to  the  whole  of  such  income  from 
1843.  As  to  half  of  the  income  I  think  that  he  has  no 
title,  and,  if  the  words  of  the  will  were  to  be  acted  upon» 
he  could  have  no  title  to  the  other  half,  but  I  think  that 
the  Plaintiff  has  a  right  to  say  that,  upon  the  separation 
of  the  two  estates  by  the  death  of  John  Diiff  DingUMill 
in  1840,  the  discretionary  power  not  then  existing,  the 
interim  direction  for  payment  of  the  interest  to  the  person 
entitled  to  the  rents  of  the  English  estates  ceased,  and 
that  the  division  of  the  fund  ought  then  to  have  taken 
place,  and  that  the  Plaintiff  is  therefore  entitled  to  half 
of  such  interest  from  the  time  his  title  accrued  in  pos- 
session on  SOth  December  1843. 


An 
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An  objection  was  made  that  the  bequest  of  a  fund  to 
be  invested  in  a  regular  Scotch  entail  was  void  as  a  per- 
petuity. The  rules  acted  upon  by  the  Courts  in  this 
country  with  respect  to  testamentary  dispositions  tend- 
ing to  perpetuities  relate  to  this  country  only.  What 
the  law  of  Scotland  may  be  upon  such  a  subject,  the 
Courts  of  this  country  have  no  judicial  knowledge,  nor 
will  they,  I  apprehend,  inquire :  the  fund  being  to 
be  administered  in  a  foreign  country  is  payable  here 
though  the  purpose  to  which  it  is  to  be  applied 
would  have  been  illegal  if  the  administration  of  the  fund 
had  been  to  take  place  in  this  country.  This  is  ex- 
emplified by  the  well  established  rule  in  cases  of  bequests 
within  the  statutes  of  Mortmain.  A  charity  legacy 
void  ^n  this  country  under  the  statute  of  Mortmain 
is  good  and  payable  here  if  for  a  charity  in  Scotland. 
It  is  true  that  Scotland  is  in  terms  excluded  from  the 
operation  of  the  statutes,  but  that  exclusion  would  be 
useless  and  inoperative,  if  the  legacy  would  have  been 
void,  though  to  be  administered  in  Scotland^  merely 
because  it  would  have  been  void  if  administered  in  Eng^ 
land  ;  and  it  would  still  be  so,  not  by  the  effect  of  th^ 
statutes  but  by  the  rule  of  law ;  but  such  is  not  the  law, 
and  I  think  that  the  objection  raised,  upon  the  ground 
of  perpetuity,  cannot  be  maintained.  I  have  made  such 
alterations  in  the  decree  of  the  Rolls  as  appear  neces- 
sary to  carry  the  above  decision  into  effect,  but  if  any 
difficulty  occurs  to  the  parties,  I  shall  be  glad  to  have 
the  minutes  discussed  at  the  earliest  opportunity. 


515 


184-8. 
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Bridges. 


On  a  subsequent  day  it  was  stated  that  all  parties 
were  satisfied  with  his  Lordship's  decision,  and  the 
decree  was  drawn  up  accordingly. 
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^848^'  MASON  V.  WAKEMAN. 

Jan, 

A  Defendant  HPHE  Defendant^  by  his  answer,  declined  to  answer  a 
the  SHth^Ge^  considerable  portion  of  the  bill,  and,  upon  excep- 

neml  Order  of  tions,  attempted  to  sustain  the  sufficiency  of  the  answer, 
dedine  to  '  ^"  ^^^  ground  that  the  bill  was  open  to  a  general  de- 
answer  any  murrer;  but  the  Master  allowed -the  exceptions,  at  the 
interrogatory,  .  .  .   .         i         i  i    ^  i 

merely  on  the  same  time  expressmg  an  opinion  that  the  SSth  Ueneral 

^uT^n  •'***'  Order  of  August  1841,  did  not  authorise  him  to  inquire 
the  bill  IS  open  -&  ^  t 

to  a  generia  whether  the  bill  was  demurrable  or  not*  The  Vice* 
demurrer.         Chancellor,   however,   upon  exceptions  to  the  report, 

was  of  a  different  opinion  upon  the  construction  of  the 
Order,  and  considering  the  bill  to  be  in  fact  demurrable, 
he  held  the  answer  to  l>e^  on  that  ground,  sufficient. 

This  was  an  appeal  from  that  decision. 

Mr.  Anderson^  for  the  Appellant. 

Mr.  RoU^  for  the  Respondent. 

Drake  v.  Drake  (a),  Fairthorne  v.  Weston  (i),  Kaji^e  v. 
Wall  {c) J  Molesworth  v.  Howard  {d),  and  Baddeley  v. 
Curwen  (e)  were  cited,  from  which  it  appeared  that 
Vice*  Chancellor  Wigram  agreed  in  the  construction  of 
the  Order  with  the  Vice- Chancellor  of  England^  and  that 
Vice-Chancellor  Knight  Bruce  differed  from  both. 

Tht 

(a)  2  Hare,  647.  (rf)  2  Coll.  145. 

\b)  3  Hare,  387.  393.  \e)  Ibid.  15b 

(c)  4  Hare,  127.  283. 
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This  question  turns  upon  the  construction  of  the  38th        Mason 
Order  of  184 J,  as  to  which  Vice-Chancellor  Knight     w^^^^'^^j, 
Bruce  and  Vice-Chancellor  Wigram  have  differed.  With 
such  a  balance  of  decisions,  it  comes  before  me  with  an 
equal  weight  of  authority  on  both  sides. 

The  point  is,  whether,  under  this  Order,  a  Defendant 
who  answers  a  demurrable  bill  can  protect  himself  from 
answering  any  interrogatories  in  that  bill,  upon  the 
ground  that  he  might  have  demurred  to  the  whole  bill. 
Before  I  consider  the  language  of  the  Order,  it  is  proper 
to  call  to  mind  what  was  the  difficulty  which,  accord- 
ing to  the  former  practice  of  the  Court,  had  been  felt 
by  Defendants  desirous  of  protecting  themselves  against 
answering  particular  parts  of  bills :  for  if  that  be  clear, 
it  may  help  towards  the  construction  of  an  Order  in- 
tended, it  may  be  assumed,  to  remove  such  difficulty. 

There  never  was,  as  far  as  I  am  aware,  any  doubt  or 
difficulty  in  the  practice  as  to  a  Defendant  being  bound 
to  answer  every  question  unobjectionable  in  itself,  al- 
though the  whole  bill  might  have  been  demurred  to ; 
but  there  was  no  point  of  more  doubt  and  difficulty  than 
how  and  in  what  cases  a  Defendant  might,  by  answer, 
insist  upon  an  objection  to  answering  any  particular 
question.  In  some  few  cases  it  was  permitted,  in  others 
it  was  denied,  and  in  others  it  was  the  subject  of  the 
greatest  doubt  and  controversy :  to  prove  which,  it  is 
only  necessary  to  refer  to  Dolder  v.  Lord  Huntingficld  (a), 
Faulder  v.  Stuart  (6),  and  Shaw  v.  Chitig.  (c) 


Fortunately, 


(fl)  U  r«.283.  {c)  Ibid.  $03. 

(b)  Ibid.  296. 
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Fortunately,  I  am  not  called  upon  to  decide  any  such 
question ;  and  I  fully  concur  in  what  Lord  Eldon  says  in 
^mSffi  V.  Stuart^  "  that  it  would  be  a  painful  and  dif- 
ficult duty  to  be  called  upon  to  say  which  of  the  various 
and  discordant  opinions  of  Lords  Thurlaa)^  Kenyan^  and 
Rosslyn^  and  of  Lord  Chief  Justice  Eyre^  was  right." 
Beyond  all  doubt,  the  point  was  one  of  great  difficulty 
and  doubt,  and  one  which,  affecting  the  general  practice 
of  the  Court,  it  was  important  to  set  at  rest.  It  was 
dignus  vindice  nodus* 

Another  matter  of  some  importance  is  to  see  in  what 
company  this  Order  is  to  be  found.  The  SSrd  and  S4fth 
apply  to  pleas  and  demurrers  to  the  whole  bill,  the 
25th  to  pleas  to  the  whole  or  part  of  the  bill,  and  the 
S6th,  S7th,  and  38th  to  pleas  and  demurrers  to  parts  of 
the  bill :  but  the  terms  of  the  Order  itself  must  decide 
the  question,  although  these  considerations  may  be 
called  in  aid  if  the  construction  be  doubtful. 


The  commencement  of  the  Order  is  clearly  confined 
to  objections  to  answer  part  of  the  bill.  '*  A  Defendant 
shall  be  at  liberty,  by  answer,  to  decline  answering  any 
interrogatory,  or  part  of  an  interrogatory."  The  matter 
is,  how  a  Defendant  is  to  deal  with  part  of  the  bill  — 
an  interrogatory,  or  part  of  an  interrogatory  —  which 
before  he  could  not,  except  in  certain  cases,  refuse 
to  answer,  having  answered  other  parts  of  the  bill: 
in  many  of  such  cases  he  might  have  demurred  to  the 
question;  but  this  order  says  he  shall  have  the  same 
power  of  protecting  himself  by  answer  that  he  might 
have  had  by  demurrer.  Protecting  himself  against 
what?,  against  answering  a  particular  interrogatory. 
Must  not,  then,  the  word  demurrer  be  intended  a  de* 
murrer  to  the  particular  interrogatory  —  the  thing, 
for  remedy  of  which  the  Order  was  required  ?     It  is 

true 


CASES  IN  CHANCERY. 


19 


true  the  word  demurrer  may  of  itself  mean  a  demurrer 
to  the  whole  bill,  as  well  as  a  demurrer  to  part  of  the 
bill ;  but  it  is  generally  found  coupled  with  some  expres- 
sion explanatory  of  its  meaning.  If  you  are  speaking 
of  a  bill,  and  say  that  the  Defendant  put  in  a  demurrer, 
you  are  understood  to  mean  a  demi:frrer  to  the  whole; 
so  if  you  are  speaking  of  part  of  a  bill  —  a  particular 
interrogatory  —  and  say  the  Defendant  put  in  a  demur- 
rer, you  are  understood  to  mean  a  demurrer  to  the  par- 
ticular question.  If  any  ode  should  say  that  a  Defendant 
had  protected  himself  from  answering  a  particular  inter- 
rogatory by  demurrer,  would  he  be  understood  to  mean 
that  the  Defendant  had  put  in  a  general  demurrer  to 
the  whole  bill  ?  Yet  such  would  be  the  effect  of  a  ge- 
neral demurrer. 


1848. 


Mason 

V, 

Wakbuan. 


The  latter  part  of  the  Order  is  not  only  consistent 
with  these  observations,  but  confirmatory  of  them,  and 
appears  to  me  conclusive  of  their  soundness  ;  for  it 
says  **  the  Defendant  shall  be  at  liberty  so  to  decline, 
notwithstanding  he  shall  answer  other  parts  of  the  bill 
from  which  he  might  have  protectee!  himself  by  de- 
murrer." The  case  assumed  is  an  answer  to  certain 
parts  of  the  bill,  and  a  declining  to  answer  other  parts. 
Can  the  word  demurrer  here  used  mean  a  general  de- 
murrer to  relief?  Such  a'  demurrer  might  indeed  have 
protected  the  Defendant  from  answering  any  part  he 
had  answered,  not  by  affording  a  particular  defence 
against  a  particular  question,  but  by  preventing  any 
answer  at  all,  whereas  the  Orders  contemplate,  and  in 
terms  refer  to,  an  answer  being  put  in. 


The  word  demurrer,  therefore,  means  not  a  general 
demurrer,  but  a  demurrer  to  answering  some  particular 
part  of  the  bill ;  and  in  that  sense  it  is  used  throughout 
the  Order. 

L I  4  I  have 
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I  have  already  observed,  that  if  the  Order  could  be 
supposed  to  mean  a  general  demurrer,  it  would  be  ap- 
plying a  remedy  when  there  was  no  complaint ;  but  the 
consequence  of  such  a  construction  demonstrates,  to  my 
mind,  that  there  could  not  have  been  any  such  intention. 
All  the  rules  respecting  general  demurrers,  restraining 
the  time  within  which  ihey  must  be  filed,  would  be  at 
once  abrogated,  because,  up  to  the  last  moment  allowed 
for  answering,  the  Defendant  might  delay  raising  the 
identical  question  which  a  general  demurrer  would  have 
raised,  with  this  extraordinary  difference  —  that,  if  raised 
by  a  general  demurrer,  the  Court  would  at  once  have 
disposed  of  it ;  whereas,  by  so  delaying  it,  the  Master, 
and  not  the  Court,  would  have  the  jurisdiction.  It 
could  not  have  been  intended  to  transfer  this  important 
jurisdiction  to  the  Master  :  and  if  it  had,  such  intention 
would  have  been  distinctly  expressed. 


Differing  as  I  do  from  the  opinion  of  Vice-Chan- 
cellor Wigram  upon  this  question,  and  concurring  with 
that  of  Vice-Chancellor  Knight  Bruce^  I  abstain  from 
commenting  upon  the  cases  in  which  those  opinions  have 
been  expressed,  except  that,  as  to  what  Vice-Chancellor 
Wigram  attributes  to  me  in  Kaye  v.  Wall  (a),  I  have  no 
recollection  whatever  beyond  this,  that  I  carefully  con- 
sidered the  Orders  before  they  were  made;  and, although 
I  cannot  recall  any  thing  which  may  have  passed  re- 
specting this  S8th  Order,  if  I  may  judge  of  what  I 
should  have  thought  of  it  then  from  what  I  think  of  it 
now,  I  should  never  have  sanctioned  it,  had  I  supposed 
it  capable  of  the  construction  now  put  upon  it 

The  exceptions  to  the  Master's  report  must  be  over- 
ruleil. 


(a)  4  Hare,  287. 
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In  the  Matter  of  UNIVERSITY  COLLEGE, 

OXFORD.  j^^  ,, 

Ex  parte  MOORSOM.  ^^'  *^- 

npHIS  was  an  appeal  to  her  Majesty  as  Visitor  of  AproTinonin 
•*•     thejCollege,  which  was  referred,  according  to  the  ^^^^  s^tutes  of 

usual  course,  to  the  Lord  Chancellor.  among  can- 

didates  for  a 
particular 
'Hie  material  facts  of  the  case,  and  the  several  ques-  'ellowship, 

tions  involved  in  it,  appear  so  fully  from  the  judgment,  be  preferred 

as  to  dispense  with  any  preliminary  statement  of  them.      T'^?^  should 

be  bom 

nearest  to  a 

Mr.  Cooper  and  Mr.  Adam  for  the  Petitioner.  ^*"**^^,j 

^  place,  Held  to 

be  operative 
Mr.  Bethell,  Dr.  Twiss,  and  Mr.  7?.  Palmer  for  the  Til^^^ 

Master  and  Fellows  of  the  College.  of  merit. 

^  Where  by 

college  8ta- 

The  Lord  Chancellor.  *"*«»  one  of 

the  qualifica« 

The  Petitioner  complains  of  the  election  to  two  fel-  '*°'"^^* 

lowships'in  jlf/zy  last,  the  Petitioner  claiming  a  prefer-  that  he  should 

ence  over  both  the  parties  elected,  and  therefore  a  right  j  /.*  ^"  ^^^^J' 

to  have  been  elected  in  their  place.  tutus*'  before 

his  admission, 
and  the 
TK*»  general  prac- 
^^^  ticeofthe 
college  was 
to  admit  fellows  elect  on  the  expiration  of  a  six  months'  probation  from  the  time  of 
their  election,  but  the  statutes  prescribed  no  particular  limit  to  the  period  of  pro- 
bation ;  an  objection  to  an  elecUon,  that  the  word  "  sacerdotium  "  meant  the  order 
of  priesthood,  and  that  the  party  elected  was  not,  at  the  time  of  his  election,  old 
enough  to  be  capable  of  taking  even  deacon's  orders  within  six  months,  was  overruled, 
it  bemg  held,  1st,  That  **  sacerdotium "  meant  holy  orders  generally,  and.  2dly| 
That  the  fellow  elect  might,  either  by  a  faculty  from  the  Archbishop,  or  by  an  ex- 
tension of  the  period  of  probation,  which  the  collie  were  willing  to  grant,  procure 
deacon's  orders  within  the  necessary  period. 
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The  first  is,  the  election  of  Mr.  Bright  to  a  fellowship 
upon  the  foundation  of  King  Henry  IV.^  and  the  other 
the  election  of  Mr.  Conington  to  a  fellowship  upon  the 
foundation  of  William  of  Durham. 

As  to  the  last  the  case  is,  that  the  Petitioner  was 
born  in  Yorkshire^  at  a  place  nearer  to  Durham  than 
the  birthplace  of  Mr.  Conington^  which  was  in  Lincoln- 
shire; and  that  the  Petitioner  was  at  the  tin>e  of  tlie 
election  a  Master  of  Arts,  and  Mr.  Conington  only  a 
Bachelor  of  Arts. 


The  provision  of  the  statute  for  the  election  to  the 
fellowship  of  William  oi Durham  are  these:  —  "  Quilibet 
eligendus  in  locum  Magistri  VVilhelmi  de  Dunelmia  sit 
ornatus  moribus,  facultatibus  pauper,  et  ad  proficien- 
dum  in  facultate  Theologicfi  magis  aptus ;  casteris  vero 
paribus  ille  praeferatur  cseteris  qui  de  partibus  Dunel- 
miae  proximis  oriundus  extiterit :  sit  magister  in  artibus, 
si  talis  commode  reperiri  poterit,  istius  patriae ;  si  non, 
sit  baccalaureus,  vel  si  necesse  fuerit  sophista." 


The  Petitioner  not  alleging  that  he  was  superior  or 
even  equal  to  the  gentleman  elected,  rests  his  case  alto- 
gether upon  his  having  been  born  in  a  place  nearer  to 

• 

Durham  than  the  place  of  Mr.  Coningtoris  birth,  and 
having  been  a  Master  instead  of  a  Bachefor  of  Arts. 
Unless  these  circumstances  give  him  a  right  to  be 
elected,  notwithstanding  want  of  equality  with  his  op- 
ponent in  all  other  qualifications,  he  does  not  even  state 
a  ground  of  complaint,  for  I  am  very  clearly  of  opinion 
that  unless  such  equality  existed,  the  place  of  his  birth 
gave  him  no  title  whatever. 

The  statutes  leave  no  doubt  upon  this  subject,  and  I 
find  Lord  Hardwicke^  Lord'  Rosslyn^  and  Lord  Eldon 

acting 
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acting  upon  this  construction  of  these  or  similar  words. 
In  1740,  the  Petitioner  Hobson  claimed  equality  with 
bis  opponent,  and  a  preference  from  having  been  bom 
nearer  to  Durham  ;  and  Lord  Hardvaick^^  order,  find- 
ing that  he  was  equal  in  learning  to  his  opponent,  and 
that  he  had  been  born  nearer  to  Durham^  declared  that 
be  ought  to  have  been  elected ;  whereas,  if  the  pre- 
ference by  birth  had  alone  given  a  title  to  the  fellow- 
ship, the  jexamination  and  the  declaration  as  to  equality 
would  have  been  useless*  In  Ex  parte  IVrangham  (a) 
Lord  Rosslyn  refused  to  disturb  the  party  elected,  al- 
though the  party  complaining  had  been  the  only  candi- 
date possessed  of  the  title  to  preference.  In  Robsoris 
Case  in  1802,  the  party  elected  was  an  undergraduate 
and  born  at  a  place  further  removed  from  Durham  than 
the  birth-place  of  the  Petitioner,  who  was  also  at  the 
time  of  the  election  a  Master  of  Arts,  but  Lord  Eldon 
confirmed  the  election.  I  do  not  find  that  the  petition 
in  that  casef,  any  more  than  in  the  present,  alleged 
superiority  or  equality  with  the  other  candidates.  The 
course  adopted  by  Lord  Brougham  in  the  Catherine 
Hall  Case  (6),  is  by  no  means  inconsistent  with  this  con- 
struction of  the  statute.  In  that  case  the  qualification 
was  positive,  and  not  qualified  by  the  ceteris  paribus 
proviso.  It  was  a  close  fellowship,  and  the  decision 
was  only  that  competency,  to  be  ascertained  by  examin- 
ation, was  in  such  cases  a  qualification  to  be  implied.  I 
am  of  opinion  that  there  are  no  grounds  whatever  for 
impeaching  Mr.  ConingtorCs  election. 


1848. 


In  re 

University 

College, 

Oxford. 


The  grounds  upon  which  Mr;  Bright*s  election  is 
impeached  are  different,  but  their  insufficiency  scarcely 
open   to   more    doubt.      This   fellowship   was  one   of 

Henry 
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Henfy  IV.'s  foundation^  and  the  objection  made  is,  that 
the  party  elected  ought  to  be  in  priest's  orders  at  the 
expiration  of  the  six  months  of  probation,  whereas  Mr. 
Bright  could  not,  in  the  usual  course,  have  obtained 
even  deacon's  orders  within  that  time.  The  answer 
was,  that  deacon*s  orders  would  answer  the  requisition 
of  the  statute,  and  that  his  confirmation  as  fellow  was 
not  required  to  be  at  the  expiration  of  the  six  months, 
and  that  he  might  have  obtained  deacon's  orders  within 
the  six  months  but  for  the  interference  of  the  Peti- 
tioner. 

The  words  of  the  statute  are,  —  Eligendus  in  locum 
Henrici  Quarti  sit  in  sacerdotio  constitutus  (saltern  prtus 
quam  in  perpetuum  socium  admittatur.)  Much  research 
has  been  used,  many  authorities  referred  to,  and  much 
ingenious  argument  used  for  the  purpose  of  ascertaining 
the  proper  meaning  of  the  words,  **  In  sacerdotio  con>- 
stitutus."  I  am  clearly  of  opinion,  that,  although  the 
word  sacerdos,  as  describing  an  order  of  the  priesthood, 
may  mean  a  priest,  the  word  here  used  means  the  order 
of  priesthood,  or  the  ministry  of  which  deacons  form  one 
class;  it  means  what  is  understood  by  the  common  ex- 
pression of  being  in  holy  orders ;  and,  therefore,  what- 
ever the  statute  may  require  upon  that  subject  will  be 
satisfied  by  the  possession  of  deacon's  orders.  The  case 
of  Ingledew^s  fellowship  in  Magdalen  College^  before 
Norths  Bishop  of  Winchester^  relied  upon  by  the  Peti- 
tioner, appears  to  me  to  support  strongly  this  inter- 
pretation of  the  term,  not  indeed  as  it  appears  upon  the 
affidavit  of  Mr.  Moorsom^  but  from  the  more  ample  in- 
formation of  the  circunistauces  of  that  case  contained 
in  the  affidavit  of  the  Master,  (a)    The  statute  contained 

the 
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the  expression  "  In  online  sacerdotal!  constituti;''  and 
it  was  provided,  Quod  nullus  in  dictum  numerum  sco- 
larium  praedictorum  eligatur  nisi  qui  primani  tonsuram 
clericalem  habens,  nullum  impedimentum  canonicum 
praeter  defectum  aetatis  patiens,  ad  sacerdotium  sitaptus. 
And  then  certain  duties  were  imposed  upon  some  two  of 
the  fellows,  which  could  only  be  performed  by  persons 
in  priest's  orders. 

Upon  these  statutes  the  Bishop,  as  Visitor,  in  1799 
held  (a)  that  the  college  might  elect  as  probationer 
for  a  fellowship,  first,  a  person  not  actually  in  holy 
orders;  secondly,  a  person  in  deacon's  orders  whose 
age  would  not  admit  of  his  being  a  priest  before  the 
expiration  of  his  year  of  probation ;  and,  thirdly,  a 
layman,  if  his  age  be  such  as  to  admit  of  his  being  a 
priest  before  the  year  of  probation  expires.  This  last  is 
not  very  intelligible  if  the  term  *' priest"  is  understood 
as  meaning  a  person  in  priest's  orders,  in  opposition  to 
deacon's  orders,  because  it  does  not  appear  how  the 
party  elected,  being  at  that  time  a  layman,  could  become 
a  priest  within  twelve  months,  or  why,  if  a  deacon,  ac-* 
cording  to  the  second  answer,  need  not  become  a  priest 
within  the  twelve  months,  it  would  not  be  suflBcient  for  a 
layman  to  become  a  deacon  within  that  time.  It  is  pro- 
bable that  in  this  third  answer  there  was  no  intention  of. 
drawing  any  distinction  between  priest's  orders  and 
deacon's  orders,  but  that  the  word  priest  was  used  in 
opposition  to  that  of  layman  ;  and  this  appears  the  more 
probable  from  the  frame  of  the  three  questions  of  which 
the  very  words  are  adopted  in  the  answer* 

This 


(a)  These  points  were  re« 
solred  by  the  Bishop  upon  a  case 
which  the  College  submitted  to 
him  extrajudicially  as  Visitor,  in 
die  year  1799.  Four  years  after- 


wards, the  question  came  before 
him  judicially  upon  the  appeal 
of  Mp.  Ellerton^  a  rejected  candi- 
date  for  a  scholarship,  on  Dr. 
Jngledevfn  fbundationi 


1848. 


Ih  re 
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College, 

Oxford. 
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This  being  the  general  exposition  of  the  statute,  the 
decision  in  1803  was  between  a  candidate  in  orders  and 
a  layman  of.  an  early  age  who  could  not,  as  the  ex- 
pression is,  *^  before  or  at  the  time  of  his  becoming  actual 
fellow  become  a  priest  and  thereby  satisfy  the  words. of 
Mr.  Ingledeo).*  No  distinction  arose  in  this  case  between 
priest's  orders  and  deacon's  orders ;  and  the  only  way  of 
reconciling  this  with  the  opinion  of  1799,  is  to  consider 
the  word  **  priest "  as  "  in  the  priesthood  "  and  used  in 
opposition  to  the  word  **  layman,"  and  not  as  intended  to 
mark  any  distinction  between  priest's  orders  and  deacon's 
orders.  If  this  be  the  right  interpretation  of  the  third 
answer  in  1799,  and  of  the  term  used  in  the  decision  of 
180S,  the  second  answer  of  1799  is  a  distinct  declara- 
tion that,  under  these  provisions  of  the  statutes,  it  is 
sufficient  if  the  party  elected  be  in  deacon's  orders  at  the 
expiration  of  the  period  of  probation,  or  rather  before 
he  was  confirmed  as  a  Fellow. 


The  petitioner,  however,  contends  that,  although  this 
should  be  so,  yet  that  deacon's  orders  must,  in  the  pre- 
sent case,  have  been  obtained  within  six  months  after 
the  election,  which  took  place  on  the  1st  of  May;  and 
that,  as  Mr.  Bright  would  not  attain  the  age  of  twenty- 
three  until  the  14th  of  December^  it  was  at  the  time  of 
the  election  impossible  for  hiip  to  obtain  deacon's  orders 
before  the  expiration  of  the  six  months,  and  that  he  was 
therefore  ineligible.  The  first  question  is,  was  it  ne« 
cessary  that  deacon's  orders  should  be  obtained  within 
six  months  from  the  first  of  May  f  The  afilrmation  of 
the  petitioner  rests  upon  the  following  passage  of  the 
statutes:  —  Quemlibet  vero  sic  electum  per  sex  menses 
nmnere  volumus  antequam  in  verum  et  perpetuUm  col- 
legii  socium  admittntur,  ut  probari  possit  an  sit  moribus 
et  scientia  aptus  et  idoneus  ad  societatem  dicti  collegii  t 
completis  autem  sex  mensibus,  si  idoneus  inventus  fuerit 

a  magistro 
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a  magistro  coram  sociis,  admittatiir  in  perpetuum  socium, 
et  omnia  jura^  privilegia  et  emolumenta  ad  locum  socii 
spectantia ;  sin  autem  post  sex  menses  completes  minime 
habilis  et  idoneus  reperiatur  k  Magistro  et  sociis  vel 
majore  eorum  omnium  parte,  h  collegio  penitus  amo- 
Teatur.  The  object  of  this  provision  appears  to  have 
been  to  secure  a  period  of  probation  of  not  less  than  six 
months.  After  the  expiration  of  that  time,  but  not  be* 
fore,  the  party  elected  may  be  admitted  to  his  full  fel- 
lowship; but  I  find  no  prohibition  against  extending  the 
time  of  such  admission ;  and  the  provision  as  to  orders 
gives  no  limit  as  to  six  months,  but  says  only,  prius- 
quam  in  perpetuum  socium  admittatur ;  and  it  appears 
from  the  Master's  affidavit,  and  from  the  list  of  admis* 
sions  which  he  verifies,  that  it  has  not  been  understood 
that  the  admission  must  necessarily  take  place  at  the  ex- 
piration of  the  six  months,  although,  ns  might  be  ex- 
pected, it  has  usually  been  perfected  at  that  time,  which 
the  natural  wish  of  the  party  elected  sufficiently  ex- 
plains ;  but  that  there  was  not  any  necessity  for  its  taking 
place  at  that  particular  time,  appears  from  the  list, 
which  shows  that  of  sixty  nine  admissions  of  which  the 
dates  have  been  preserved,  seventeen  were  at  periods 
after  the  expiration  of  six  months  from  the  election; 
many  of  which  were  seven  and  eight  months,  one  at 
eleven,  one  at  fourteen,  and  one  at  seventeen  months, 
after  the  election. 


1848. 

In  re 

University 

College, 

Oxford* 


In  the  present  case,  Mr.  Bright  would  have  been  of 
the  proper  age  for  deacon's  orders,  only  a  few  weeks 
after  the  expiration  of  the  six  months,  and  might,  there- 
fore, according  to  the  provisions  of  the  statute,  and  the 
usage  and  custom  of  the  college,  have  been  in  deacon's 
orders  before  the  time  of  admission  to  his  full  fellow- 
ship ;  but  even  if  this  were  otherwise,  the  Petitioner 
would  still  be  far  from  establishing  his  proposition,  that, 

at 
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at  the  time  of  the  election,  Mr.  Bright  coald  not,  on  ac« 
count  of  his  age,  obtain  deacon's  orders  before  the  ex- 
piration of  the  six  months ;  for  it  is  certain  that  the  want 
of  age  might  have  been  dispensed  with  by  a  faculty  from 
the  Archbishop  of  Canterbury^  of  which  the  Petitioner 
was  so  well  aware,  that  he  entered  a  caveat  to  prevent 
such  faculty  being  given. 


It  was  admitted  in  the  argument,  that  if  the  party 
elected,  being  competent  to  take  orders  within  the  pre- 
scribed period,  had  failed  to  obtain  them  from  accident 
or  the  arrangements  of  the  bishop  by  whom  they  were 
to  be  conferred,  he  would  not  be  thereby  prejudiced ; 
and  why  do  not  such  consequences  follow  where  the 
failure  arises  from  the  act  of  the  Archbishop  ?  In  both 
cases  the  party  might  have  been  in  orders,  but  for  the 
act  of  another  person ;  but  how  strong  is  the  case  where 
the  party  raising  the  objection,  has  himself  been  the 
wilful  cause  of  such  failure ;  for  it  seems  that  the  pre* 
sent  is  one  of  the  cases  in  which,  but  for  the  caveat,  the 
faculty  would  probably  have  been  given. 

I  am,  for  these  *  reasons,  of  opinion  that  the  objec*- 
tion  made  to  Mr.  Brighfs  election  cannot  be  sustained  ; 
that  being  in  deacon's  orders  at  the  time  of  admission  to 
the  full  fellowship,  is  all  that  the  statutes  require;  and 
that,  at  the  time  of  the  election,  there  was  no  impossi- 
bility of  his  obtaining  such  orders  by  that  time,  either 
by  a  postponement  of  the  ceremony  of  such  admittance 
for  a  few  weeks  only,  or,  without  it,  by  a  faculty  from  the 
Archbishop,  which  the  petitioner  himself  prevented  him 
from  obtaining. 


The  Petition,  therefore,  both  as  to  Mr.  Conington 
and  Mr.  Bright^  must  be  dismissed,  and  their  elections 
confirmed. 
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BUTLIN  V.  MASTERS.  ^^^  j2 

THIS  case  (reported  antty  p.  291 }  was  now  mentioned  It  being  sug- 
.     t  gested  that,  in 

again  oy  consequence 

of  the  subject 

Mr.  Bomilfyi  Mr.  Humfrey^  Mr.  Hayes^  and  Mr.  Stin-  piaintiflTs 

ton  for  the  Plaintiff»  statinir  that  since  the  order,  giving  *^*®™  ^'?^ 

o  ^  '  °       °   an  ecclesias- 

the  Plaintiff  liberty  to  bring  an  action,  was  made,  he  tical  due,  the 

had  been  advised  by  his  common  law  counsel,  that  the  ?[^f!^j!!?. 

•^  '  necessary  tor 

customary  payment  which  he  claimed  being  an  eccle-  ascertaining 
siastical   due   not  within   the   stat.  Ed.  6.,  no   action  \y^^||  i^^^^  ^^ 
would   lie   for   it,   and   that   the  remedy   was   in   the  be  commenced 
Ecclesiastical   Court :    but,  as   the  custom   on .  which  Court,  the 
the  PlaiAtiff  relied  was  denied  by  the  Defendants,  and  ^""^jf!;  (^"^^ 

.  p.  291.)  was 

the  Ecclesiastical  Court  had  no  jurisdiction  to  try  the  varied  merely 
existence  or  validity  of  a  custom,  the  only  effect  of  K  f  Vi^ii- 
commencing  the  suit  in  the  Ecclesiastical  Court  would  berty  to  take 
be  that  the   Defendant,   after  pleading  a   traverse  of  ?"gg  instead" 
the  custom,  would  apply  to  a  court  of  law  for  a  pro-  of  bringing 
hibition.     And,  under  these  circumstances,  they  sub-  as  he  might 

mitted  that  the  more  convenient  course  would  be  that  ^^  advised, 

for  the  pur- 

which  was  at  first  adopted  —  an  issue  to  try  the  exist-  poseofestab- 
ence  of  the   custom,   and   if  that  were  found  for   the  ^  hT^the 
Plaintiff,  then  a  special  case  raising  the  question  of  its  Court  being 

i.i.^  of  opinion 

^al'd'ty-  that  the  pecu- 

liar  nature  of 

Sir  F.  Simpkinson^  Mr.  Smythe^  and  Mr.  Mellor  for  and  of  the  ' 
the  Defendants,  contended  that  the  circumstances  now  ""^["^.^y  ^1^. 

plicable  to  it, 

stated  did  not  relieve  the  Plaintiff  from  the  obligation  afforded  no 

r  reason  for 
departing 
from  its  usual 

course  of  procedure  in  a  case  in  which  its  jurisdiction  wa^  resorted  to  merely  as 

ancillary  to  a  legal  right. 

Vol.  II.  M  m 
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of  establishing  his  right  under  the  custom,  before  he 
applied  for  relief  to  the  jurisdiction  of  this  Court,  which 
was  merely  ancillary ;  observing,  that  the  whole  ques- 
tion, both  of  fact  and  law,  would  be  open  on  a  declara- 
tion in  prohibition,  with  the  advantage  of  an  appeal  to 
a  Court  of  Error.  They  also  adverted  to  the  difficulty 
which  would  be  experienced  in  this  case,  as  the  plead- 
ings were  framed,  either  in  directing  such  an  issue  or 
preparing  such  a  case  as  would  determine  the  question 
raised  upon  the  record,  inasmuch  as  the  bill  did  not 
state  that  the  alleged  payment  was  in  lieu  of  tithe  gene- 
rally, or  of  any  particular  species  of  tithe. 


Mr.  Bomilly  in  reply,  said  he  believed  there  was  do 
instance  of  this  Court  having  sent  a  party,  who  applied 
to  its  jurisdiction,  to  establish  his  right  in  an  Eccle- 
siastical Court;  and  that  the  circuitousness  of  the  course 
suggested  on  the  other  side  was  a  sufficient  objection  to 
its  adoption. 

T/ie  Lord  Chancellor. 

The  Plaintiff  comes  here  for  an  account  of  certain 
dues  which  he  claims  by  a  legal  right.  This  Court  has 
no  jurisdiction  to  adjudicate  upon  the  legal  right,  and 
therefore  it  resorts,  in  each  case,  to  the  most  convenient 
mode  of  ascertaining  that  right.  Sometimes,  if  the 
dispute  turns  merely  upon  a  matter  of  fact,  it  will,  to 
save  expense,  direct  an  issue;  but  where  any  serious 
doubt  exists  on  the  legality,  as  well  as  the  fact,  of  that 
upon  which  the  Plaintiff  founds  his  claim,  it  is  more 
consistent  with  the  practice  of  this  Court  to  do  nothing 
till  the  Plaintiff  has  established  his  right  by  a  d^ision 
of  the  tribunal  to  which  the  adjudication  of  it  properly 
belongs.  That  is  the  course  pursued  in  cases  of  copy* 
right,  and  that  is  the  view  in  which  I  directed  this 
cause  to  stand  over,  with  liberty  to  the  Plaintiff  to  bring; 

an 
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an  action,  it  not  being  then  suggested  that  there  was        1848. 
any  difficulty  in  the  way  of  that  mode  of  proceeding.      ^^^^^ 
It  now  turns  out  that  it  is,  at  least,  very  doubtful  whe-  v. 

ther  an  action  will  lie-  But  what  if  that  be  so  ?  Why,  Masters. 
that  the  Plaintiff  coming  here  prematurely,  cannot  bring 
an  action  to  shew  his  legal  right,  but  must  go  first  to 
the  Ecclesiastical  Court  That,  however,  is  simply  a 
misfortune  in  the  Plaintiff's  case,  and  does  not  entitle 
him  to  a  relaxation  of  the  practice  of  the  Court  in  his 
favour.  AH  that  this  Court  says  is,  we  abstain  from 
interfering  till  you  can  shew  us  a  legal  title  to  what  you 
ask.  It  has  nothing  to  do  wilh  the  difficulty  which  the 
Plaintiff  may  experience  in  accomplishing  that  object 
If  I  take  on  myself  to  direct  an  issue  or  a  special  case, 
the  matter  ultimately  comes  back  to  this  Court  to  de- 
cide upon :  whereas,  there  is  this  great  advantage  in 
the  other,  which  is  the  ordinary,  course — that  a  ques- 
tion of  importance,  as  a  question  of  this  kind  must  be, 
will  be  decided  by  the  Court  appointed  by  the  laws  of 
the  country  for  the  trial  of  customs  and  customary 
rights,  instead  of  coming  incidentally  before  this  Court, 
which  has  properly  no  jurisdiction  over  it 

I  think,  therefore,  that  the  proper  order  in  this  case 
will  be  to  retain  the  bill,  with  liberty  to  the  Plaintiff  to 
adopt  such  proceedings  as  he  may  be  advised  for  the 
purpose  of  establishing  his  right.  The  necessity,  if  it . 
exists,  of  going  first  to  the  Ecclesiastical  Court,  will  add 
very  little  to  the  expense,  for,  it  seems,  the  proceedings 
there  will  go  no  further  than  the  libel,  and  the  traverse 
of  the  alleged  custom. 
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Feb.  12. 


The  mother 
and  guardian 
of  an  infant 
tenant  in  tail 
in  remainder 
preferred  to 
the  nominee 
of  the  party 
interested  in 
the  personal 
estate  of  a 
lunatic,  tenant 
for  life,  as  com- 
mittee of  his 
estate. 


In  re  WEBR 

npHE  Master  having  in  this  case  (a)  approved  of  Sir 
S.  S.,  who  was  the  lunatic's  London  banker  as  the 
committee  of  his  estate  on  the  nomination  of  his  natural 
daughter,  in  preference  to  the  mother  and  guardian  of 
the  infant  tenant  in  tail  in  remainder,  the  latter  pre- 
sented a  petition  in  the  nature  of  exceptions  to  the 
report,  and  the  daughter  presented  another  petition  to 
confirm  it. . 

It  will  be  remembered  that  the  daughter  was  sole 
residuary  legatee  under  a  will  executed  by  the  lunatic 
when  of  sound  mind. 


Mr.  Romilly  and  Mr.  Buck^  for  the  infant  remainder- 
man in  tail. 


Mr.  Parker  and  Mr.  Walford^  for  the  daughter,  con- 
tended, that  the  claim  of  a  remainderman  to  the  office 
of  committee  was  much  less  favoured  than  that  of  an 
heir ;  as  the  remainderman,  acting  in  that  character,  was 
managing  an  estate  which  on  the  death  of  the  lunatic 
was  certain  to  be  his,  and,  therefore,  his  interest  to 
improve  it  at  the  expense  of  the  lunatic's  personal 
estate,  was  stronger  than  that  of  an  heir,  who  had  only 
a  hope  of  succession  which  might  be  defeated  by  the 
lunatic's  recovery,  and  his  making  a  will.  They  also 
insisted  that  a  lady  w^as  not  a  proper  person  to  have  the 
management  of  such  large  estates,  and  that  the  interests 
of  the  remainderman  would  be  sufficiently  protected  by 

giving 

{a)  See  pp.  10.  116.  ante. 
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giving  his  mother  notice  of  all  proceedings  before  the        1848. 
Master  relating  to  the  real  estate,  with  liberty  to  attend     ^^^'^ 
them.  Webb. 

Mr.  Bomilly  on  the  other  hand,  in  reply,  dwelt  upon 
the  risk  of  the  estate  being  allowed  to  go  out  of  repair 
ir  the  management  of  it  were  left  to  the  nominee  of  one 
who  was  so  strongly  interested  in  increasing  the  lunatic's 
personal  estate. 

The  Lord  Chancellor. 

It  is  impossible  to  preserve  a  perfectly  equal  balance, 
where  one  of  the  parties  is  interested  in  the  real  estate, 
and  the  other  in  the  personal  estate;  but  the  answer  to 
any  objection  of  that  sort  is,  that,  the  property  being  in 
the  hands  of  the  Court,  all  the   expenditure  will  be 
under  its  control*     The  primary  object  of  the  Court 
in  these  cases  is  to  see  that  the  lunatic's  estate  is  well 
taken    care   of,  and    it  cannot  be   denied  that  the  re- 
mainderman has  a  strong  interest  in  its  good  manage- 
nient4     But  the  argument,  here,  is  that,  by  that  very 
interest  he  is  disqualified ;  and  a  distinction  has  been 
attempted  to  be  drawn  between  a  remainder-^man  and 
an  heir  at  law.     The  distinction,  however,  if  it  be  one, 
is   merely    technical;   there   is  evidently  no  substance 
in  it,  at  least  in  such  a  case  as  this,  where  the  lunatic 
is  sixty  years  old,  and  his  recovery  is  all  but   hope- 
less.    In  many  cases  the  object  of  the  Court,  to  take 
care  of  the  estate,  could  not  be  accomplished,  if  those 
most  interested  in  it  were  to  be  excluded  upon  con- 
siderations of  that  kind.     It  is  true,  that  the  remainder- 
man is  here  an  infant,  and  that  his  guardian  is  his 
mother,  and  it  is  said  that  a  lady  is  not  likely  to  super- 
intend personally  the  management  of  the  estate :   but 
neither  is  a  London  banker  who  is  the  person  proposed 
on  the  other  side,  and  who  is  a  perfect  stranger  to  the- 

M  ni  3  family. 
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1848.        family.     I  think,  therefore,  that  the  mother  of  the  peti* 
j^j,^         tinner  is  the  more  proper  per^n  to  have  the  manage- 
Webb.        ment  of  the  property  during  ]iis  minority ;  and  that  she 
must  be  substituted  for  the  person  approved  by  the 
Master;  but  the  party  interested  in  the  personal  estate 
must  be  at  liberty  to  attend  the  proceedings. 

Mr,  Parker  asked  that  his  client  might  be  at  liberty 
not  only  to  attend,  but  to  carry  in  proposals. 

The  Lord  Chancellor. 

No.  It  is  quite  right  that  she  should  be  a  party  to 
what  may  be  done,  but  not  that  she  should  actively  in- 
terfere in  the  management  of  the  estate. 


Feb,  19.  ROBERTS  V.  ROBERTS. 

The  con-  fTHHIS  was  an  appeal  from  an  order  of  Vjce^Chan- 

of  rte^t^'  cellor  Knight  Bruce  overruling  a  general  demurrer 

widow  under  to  the  bill, 
an  ultimate 
limitation  of 

pereonalt}-,  in  The  bill  was  filed  for  the  administration  of  the  estate 

the  death  of  of  a  testator,  who  by  his  will  gave  the  residue  of  his 

all  his  children  personal  property  to  his  executors  on  certain  trusts  for 

one,  "^  to  those  his  three  daughters,  who  were  his  only  children,  with 

then  be  cif-  ^°  ultimate  trust  "  in  the  event  of  their  all  dying  under 

titled,  under  twenty-one,  and  without  having  been  married,  for  those 

Distribution,"  who  would  then  be  entitled  under  the  Statute  of  Dis* 

is  sufficient  to  tribution." 

make  her  a  The 
proper  party, 
as  co-Plaintiff 
with  the  children,  in  a  suit  for  administration  of  the  estate. 

It  is  no  ground  of  demurrer  by  one  Defendant  that  a  co-Defendant  appears  by 
the  bill  to  have  no  interest. 
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The  will  contained  no  mention  of  the  testator's  wife, 
but  she  was  joined  as  €o- Plaintiff  with  the  three  daughters, 
and  an  only  sister  of  the  testator  was  made  a  ca-Defend- 
ant  with  the  executors. 


184.8. 


Roberts 

V, 

Roberts. 


The  demurrer  was  put  in  by  the  executors  on  the 
ground,  1st,  of  misjoinder  of  Plaintiffs,  and  2ndly,  of 
misjoinder  of  Defendants,  it  being  contended  upon 
the  word  '*  then  '*  in  the  ultimate  trust,  that  the  class 
of  objects  intended  to  take  under  it  was  to  be  ascer- 
tained, not  at  the  death  of  the  testator,  but  of  the  last 
survivor  of  his  daughters ;  and  that  according  to  that 
construction  neither  the  widow  nor  the  sister  of  the  tes«- 
tator  had  such  an  interest  in  his  estate  under  that  trust 
as  to  make  them  proper  parties. 

Immediately  on  the  case  being  stated, 

The  Lord  Chancellor  said :  There  is  a  great  differ* 
ence  between  the  widow  and  the  next  of  kin.  The  next 
of  kin  are  unascertained.  The  widow  is  no  part  of  a 
clasS)  but  entitled  in  her  own  individual  right ;  if  she 
dies  she  loses  her  right,  but  the  sister  can  only  gain  a 
title  by  living.  She  has  none  now,  at  least  according  to 
one  construction  of  the  will. 


Mr.  Swansion  and  Mr.  Torriano  for  the  Appellants, 
in  reference  to  the  first  ground  of  demurrer,  cited  Fovder 
v.  James  (a),  Dursley  v.  Filxhardinge  (6),  Allan  v.  Al^ 
Ian  (c),  Belfast  v.  Chichester,  (d)  In  support  of  the  second 
ground,  they  referred  to  Westhead  v.  Keene{e)  as  an 
authority  that  a  misjoinder  of  Defendants  was  a  good 

ground  of  demurrer,  but 


The 


(a)  1  Pm.  803. 
(h)  6  Vei.  25L 
(r)  15  Vet,  180* 


(d)  2J.*>K.489. 

(e)  1  Beav*  287^  see  295. 
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T/ie  Lord  Chancellor  intimated  to  the  counsel  for 
the  Respondents  that  they  need  not  address  themselves 
to  the  second  pointy  as  such  an  objection  was  plainly 
untenable. 


Mr.  R(dt  and  Mr.  Lovat^  for  the  Respondents. 
Mr.  Swaiiston^  in  reply. 

The  Lord  Chancellor. 

I  give  no  opinion  upon  the  construction  of  the  will, 
or  upon  the  question,  whether  the  person,  who  in  the 
absence  of  the  children  would  now  be  next  of  kin,  is  a 
proper  party  to  the  suit.  Not  that  I  entertain  any  serious 
doubt  upon  the  will,  but,  because  if  I  expressed  any 
opinion  it  might  prejudice  the  interests  of  parties  in  a 
future  stage  of  the  suit.  The  only  question  now  is,  as 
to  the  widow,  whether  she  is  properly  joined  as  co- 
Plaintiff  with  her  children ;  for  the  demurring  parties 
have  no  right  to  raise  any  question  as  to  their  co- 
Defendant. 


Now,  even  assuming  the  Appellant's  construction 
of  the  will  to  be  correct,  the  widow  is  already  con- 
tingently entitled  to  a  share  of  the  testator's  estate  in 
the  event  of  her  surviving  her  children,  and  their  all 
dying  under  twenty-one  and  unmarried.  Nothing  can 
prevent  her  taking  a  share,  but  her  dying  before  the 
period  arrives  at  which  the  interest  of  the  daughters 
ceases.  She  is  no  part  of  a  class,  but  has  a  separate 
and  individual  right  to  a  portion  of  her  husband's  pro- 
perty not  disposed  of;  and  the  will  expressly  says,  that 
on  the  death  of  all  the  daughters  under  twenty-one 
and  unmarried,  the  property  is  to  go  according  to  the 
Statute  of  Distributions.  It  is  not  a  very  valuable  inte- 
rest, but  still  one  which  the  law  recognizes,  and  suffi- 
cient 
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cient  to  make  her  a  proper  party  to  the  suit.  The 
testator  has  not  actually  named  his  wife;  but  he  has 
left  his  property  to  such  person  as  the  statute  shall  give 
it  to:  that  is  the  same  thing;  his  widow  if  she  lives 
being  one  of  those  persons.  A  testator  need  not  actually 
name  the  individual  who  is  the  object  of  his  bounty, 
provided  he  affords  the  means  by  which  the  individual 
may  be  ascertained.  It  is,  therefore,  quite  immaterial, 
whether  the  wife  is  named  or  not.  She  is  described, 
nnd  that  is  enough.  The  only  question  is,  whether  the 
widow  so  described  and  ascertained  is  a  proper  party  to 
a  suit  for  securing  the  property.  I  am  clearly  of  opinion 
that  she  is,  and  that  this  appeal  must  be  dismissed  with 
costs. 


1848. 


Roberts 

V. 

Roberts. 


LENAGHAN  and  Wife  v.  SMITH. 


Jan,  20. 


THE  demurrer  in  this  cause  having  been  overruled  (a),  a  bill  by  a 

the   Defendant,  John  Smith,   the  father   of  Mrs.  husband  and 

.  ^"C,  m  ngnt 

lacnaghan   filed   a  cross  bill    against  the  Plaintiffs   to  of  the  wife 

establish  a  set  off  in  respect  of  certain  payments  alleged  ^'^ffo/an 

to  have  been  made  to  Mr.  Lenaghan  in  respect  of  his  accQuiit»  and  a 

wife's  share  of  the  fund  in  question.     To  that  bill  Mr.  the^ather  to 


to 

Lenagharti  on  the  6th  of  Fehtmry  1847,  put  in  a  separate  establwh  a  set- 
answer  without  leave,  and  filed  a  replication  in  the  ori-^  band  having 

ffinal  cause  on  the  10th  of  Novemba^  184"?,  shortly  after  P"^  *"  ®  ®®" 
®  .  ,  pat^te  answer 

which  John  Smith  moved  before  the  Vice  Chancellor  of  to  the  cross 
England  that   the   proceedings    in  that  suit   might  be  j^eavrof^he 

stayed  until  Mrs.  Lenaghan  should  have  answered  the  Court,  and 

having  filed  a 
cross   replication  in 
(a)  Ante,  p.  301.  the  original 

suit,  an  ordei^ 
obtained  by  the  father  from  the  Court  below  to  stay  proceedings  in  that  suit  till  the 
Wife  should  have  answered  the  cross  bill,  was,  on  suspicion  of  collusion  between  the 
father  and  daughter,  discharged. 


Smith. 
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1848.        cross  bill.     In  opposition  to  that  motion,  Mr.  Lenagkau 
/^"^^^^     made  an  affidavit  statins  that  he  was  unable  to  prevail 
V.  upon  his  wife  to  put  in  an  answer,   that  she  was   in 

frequent  communication  with  her  father  with  whom  she 
had  lately  been  spending  several  weeks,  and  that  if  in 
refusing  to  answer  she  was  influenced  by  any  one,  it 
was,  he  believed,  by  her  father.  The  Vice  Chancellor, 
*  however,  made  the  order.  This  was  a  motion,  on  behalf 
of  Mr.  Lenagharit  to  discharge  it. 

Mr.  Sttiart  and  Mr.  Bilton^  for  the  motion. 

Mr.  James  Parker* 

Mr* Ijenaghan  has  brought  himself  into  this  difficulty 
by  making  his  wife  a  coplaintiff  in  his  own  suit,  instead 
of  making  her,  as  he  might  have  done,  a  Defendant. 

[7%e  Lord  Chancellor.  Surely  the  way  in  which 
he  has  framed  his  suit  is  the  obvious  way^  Smith  being 
alleged  to  be  a  debtor  to  the  estate  of  which  she  is 
the  representative.  He  could  not  have  made  her  a  De- 
fendant without  some  special  case,  as,  for  instance,  collu- 
sion.] 

At  all  events,  he  might  have  avoided  the  difficulty  by 
obtaining  leave  in  the  regular  way  before  he  put  in  a 
separate  answer.  If  he  had  done  so,  Smiih  might  have 
issued  an  attachment  against  the  wife,  or  taken  the  bill 
pro  confesso  against  her,  which  now  he  cannot  do. 

The  Lord  Chancellor.  Has  Smith  filed  any  affi- 
davit in  answer  to  that  of  Lenaghan  f 

Mr.  Parker.  No ;  he  was  advised  to  rely  on  the 
established  rule  of  practice:  which  is  so  well  settled 

that 
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that  the  application  to  the  Vice  Chancellor  was  almost 
of  course. 

The  Lord  Chancellor  (without  hearing  a  reply). 

There  is  no  doubt  about  the  rule :  but  it  is  impossible 
not  to  suspect  that  this  is  an  abuse  of  it.  The  object  of 
the  rule,  as  of  all  others,  is  to  promote  the  ends  of  jus- 
tice; but  if  in  any  particular  case  it  be  applied  to  pervert 
justice,  the  Court  will  depart  from  it. 

This  is  a  bill  by  a  husband  and  wife,  against  the  wife's 
father,  to  recover  a  sum  of  money  belonging  to  her  in  his 
hands ;  and  a  cross  bill  is^Ied  by  the  father  to  establish  a 
set  off.  Now,  if  the  father  prevails  upon  the  wife  not  to 
put  in  an  answer  to  that  cross  bill,  the  effect  of  enforcing 
the  rule  in  such  a  case  would  be  to  put  a  stop  to  the  whole 
litigation  :  in  other  words,  the  dealing  between  the  father 
and  daughter  would  prevent  the  husband  from  asserting 
his  rights.  The  Court  can  seldom  get  at  positive  proof 
of  the  motives  which  influence  parties  in  such  cases ; 
but  the  course  I  purpose  to  take  will,  I  think,  have  the 
effect  of  putting  the  motive  in  this  instance  to  the  test. 
What  I  shall  do  will  be,  to  let  this  motion  stand  over  till 
the  first  seal  afler  this  term,  with  liberty  in  the  mean- 
time, to  the  wife  to  put  in  a  separate  answer,  and  to 
Smith  to  issue  an  attachment  against  her  as  if  the  husband 
had  put  in  his  answer  in  the  regular  way  by  leave  of  the 
Court.  If  the  daughter  does  not  put  in  an  answer 
either  voluntarily  or  by  the  compulsion  of  her  father 
within  that  time,  I  shall  know  what  course  to  pursue. 
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On  the  case  coming  on  again,  an  affidavit  was  produced 
from  Smiihf  stating  that  he  had  done  his  best  to  persuade 
his  daughter  to  put  in  an  answer,  but  without  effect,  and 

in 


March  2. 
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in  reply  to  an  enquiry  from  the  Court  why  he  had  not 
issued  an  attachment,  Mr.  Parker  said,  that  he  was  un- 
willing to  send  his  daughter  to  prison. 

The  Lord  Chancellor.  I  cannot  respect  such  feel- 
ings when  they  interfere  with  the  administration  of  jus- 
tice. 


The  Vice  Chancellor's  order  was  accordingly  dis- 
charged, bur,  by  consent,  publication  was  stayed  for  a 
month. 


Feb,  23. 


Under  an 
order  for  time 
to  answer,  the 
Defendant 
may  put  in  a 
plea,  e?en  in 
abatement. 
Where  a 
Defendant 


HUNTER  V.  NOCKOLDS. 


A  FTEK  an  extended  time  for  answering  bad  been 
■^^-  once  allowed  to  one  of  the  Defendants  in  this  suit, 


his  solicitor  applied  to  the  Master  on  the  28th  of  Oc- 
tober 1847  for  a  further  extension.  The  application 
was  opposed,  but  upon  the  solicitor  producing  a  docu'- 
ment,  which  he  said  was  the  draft  answer,  and  stating 

havmg  ob-        ^|j^^  jj^  ^jjjy  required  time  to  send  it  to  be  sworn  at 
tamed  such  an  j       ^ 

order  upon       Florence^  where  the  Defendant  was  residing,  the  Master 
would  only*^     made  an  order,  giving  him  a  certain  further  time  "  to 

have  justified     plead,  answer,  or  demur,  not  demurring  alone."     A  few 
an  extension       ,  ,.  i      •     i  .      r         i  ■       •  i 

of  time  to  put   ^^}'s  alterwards,  judgment  oF  outlawry  havmg  passed 

against  the  Plaintiff,  the  same  Defendant,  instead  of 
filing  an  answer,  put  in  a  plea  of  outlawry.  Where- 
upon the  Plaintiff  gave  a  notice  of  motion  before  Vice- 

Chancellor  IVigram  for  the  next  Seal,  to  take  the  plea 

AT 
made  by  the  ^ 

(}ourt  below 

to  take  the  plea  off  the  file  *'  for  irregularity  **  was  discharged,  on  the  ground,  that 

whether  the  filing  of  the  plea  was  or  was  nut,  under  the  circumstaucesi  contrary  to 

good  faith i  it  was  not  irregular. 


in  an  answer, 
afterwards 
availed  him- 
self of  it  to 
put  in  a  plea 
of  outlawry. 
An  order 


NoCKOU>S. 
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off  the  file  for  irregularity.     The  motion,  however,  was        184-8. 
not  made  on  that  day,  but  was  saved  to  the  following    ^^^^^ 
Seal ;  in  the  meantime  the  Plaintiff  gave  a  notice  of  v. 

motion  to  discharge  so  much  of  the  order  of  the  28th 
of  October  as  gave  the  Defendant  liberty  to  plead  or  de- 
mur, not  demurring  alone,  on  the  ground  that  it  was,  or 
ought  to  have  been,  the  intention  of  the  Master,  having 
regard  to  the  grounds  on  which  the  application  for  time 
was  made,  to  allow  time  for  a  defence  by  answer,  and 
for  that  only.  On  the  following  Seal  the  Plaintiffs 
counsel  having  opened  the  latter  motion  first,  and  suc- 
ceeded upon  it,  then  proceeded  with  the  other,  which 
was  also  granted. 

Mr.  Schombergy  for  the  Defendant^  now  moved  to  dis- 
charge the  order  directing  the  plea  to  be  taken  off  the 
file,  contending,  first,  that  under  an  order  for  time  to 
answer  simpliciter^  the  Defendant  might  regularly  file  a 
plea ;  Minckuitz  v.  Udney  (a) ;  and  that  a  plea  of  out- 
lawry might-  be  filed  even  by  a  Defendant  against  whom 
an  attachment  had  issued ;  Waters  v.  Chambers  (b) ;  pro- 
vided he  tendered  the  costs  of  his  contempt ;  Foulkes  v. 
Jones,  (r)  The  plea,  therefore,  was  warranted  by  the 
Master's  order,  even  as  altered  by  the  subsequent  order 
of  the  Court.  But  even  supposing  it  was  not,  it  was 
clearly  warranted  by  the  terms  of  the  order  as  originally 
made,  which  was  subsisting  when  the  plea  was  put  in ; 
and,  therefore,  whether  the  filing  of  the  plea  was  or  was 
not  consistent  with  good  faith,  it  was  at  all  events  not 
irregular;  and  it  was  settled,  that  if  a  party  in  his  notice 
of  motion  specifies  irregularity  as  the  ground  of  it,  he 
cannot  at  the  hearing  of  the  motion,  resort  to  any  other 
ground ;  Arnold  v.  Arnold,  {d)    As  to  the  case  of  Brooks 

v.  Purton 

(a)  16  Va.  355.  (c)  2  Beav.  274. 

{h)  1  S.  «5-  St,  225.  Id)  1  Pm,  805. 
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V.  Purlon  (a),  on  which  the  Vice-Chancellor  rested  his 
decision,  and  which  would  be  relied  on  by  the  other 
side,  whether  rightly  decided  or  not  it  was  distinguish- 
able From  the  present  case  in  this  —  that  there  the  plea 
was  filed  aPter  the  original  order  for  time  bad  been 
altered  by  the  Court  for  the  express  purpose  of  limit- 
ing it  to  a  defence  by  answer,  whereas  here  the  plea  was 
filed  under  the  authority  of  an  order  which  in  terms  was 
not  so  limited. 


Mi^  Bomilhf  and  Mr.  Southgate,  contra^  relied  on 
Brooks  ▼•  Purton,  and  stated  that  whatever  might  have 
been  the  construction,  in  former  times,  of  an  order  for 
time  to  answer  (simply),  a  practical  distinction  had,  since 
the  jurisdiction  was  given  to  the  Master,  been  under- 
stood to  exist  between  an  order  in  that  form,  and  an 
order  for  time  to  plead,  answer,  or  demur,  not  demur- 
ring alone:  and  they  contended  that  the  Defendant, 
having  in  this  case  availed  himself  of  the  indulgence 
granted  to  him  for  a  purpose  which  was  not  within  the 
contemplation  of  any  one  when. the  order  was  made, 
his  plea  was  irregularly  put  in,  and  was  properly  or- 
dered to  be  taken  off  the  file. 


In  reference  to  the  case  of  Waters  v.  Chambers  above 
cited,  they  observed,  that  although  it  had  decided  that 
the  mere  issuing  of  an  attachment  for  want  of  answer 
did  not  deprive  the  Defendant  of  the  right  to  put  in  a 
plea,  yet  that,  by  the  old  practice,  after  an  attachment 
With  proclamations  a  Defendant  had  no  such  right,  and 
that  although  that  kind  of  process  was  now  abolished, 
the  Defendant  in  this  case  could  not  have  put  in  a  plea, 
ir  he  had  not  obtained  the  order  for  time,  as  the  Serjeant 
at  Arms  would  have  gone  against  him. 

The 

(fl)  1  r.^C.  a  C.  278.    6  JuritL  500. 
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Tlie  Lord  Chancellor. 

It  IS  very  important  in  these  matters,  which  it  has 
been  thought  proper  to  refer  to  the  Masters,  that  care 
should  be  taken  to  prevent  the  practice  from  being 
altered  in  other  respects,  or  further,  than  was  intended, 
and  yet  from  what  has  come  out  in  this  cas^  there 
seems  reason  to  apprehend  that  considerable  looseness 
has  lately  prevailed  in  the  practice  as  to  orders  of  this 
kind. 


1848. 


«HuftTBR 
NOCKOLDB. 


There  is  no  doubt  that  a  party  who  obtains  an  order 
for  time  ^*  to  answer,''  is  at  liberty  to  plead,  whether 
the  matter  of  the  plea  be  the  disability  of  the  PlainttfF, 
or  any  other  head  of  defence.  And  that  is  consistent 
with  the  rule,  that  even  a  party  who  is  in  contempt  for 
want  of  answer  may  plead ;  the  reason  for  both  rules 
being,  that  the  word  •*  answer  "  embraces  every  defence 
which  it  is  competent  to  a  Defendant  to  make,  except 
demurring  alone.  It  is  true  that  the  latter  rule  is  not 
universal,  for  it  appears,  that  after  a  certain  stage  in 
process  of  contempt,  a  Defendant  was  not  by  the  old 
practice  allowed  to  put  in  a  plea.  But  that  is  by  virtue 
of  a  special  Order  (a),  and  the  existence  of  such  an 
order  was  a  proof  that  the  case  for  which  it  provides 
is  an  exceptional  one. 

Now  in  this  case  the  Defendant  got  an  order,  which, 
as  subsequently  altered  by  the  Court,  was  simply  an 
order  for  time  to  answer.  So  long  as  that  order 
stands,  it  must  regulate  the  rights  of  the  parties :  if  it 
was  improperly  obtained,  the  party  prejudiced  by  it 
should  have  moved  in  the  regular  way  to  discharge  it, 
but  while  it  remains,  how  am  I  to  say  that  it  means 
something  different  from  what,  on  the  face  of  it,  is  ex- 
pressed ? 

(a)  Beamet  Ord.  Can,  178. 
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]  S-lS.        pressed  ?  and  that  notwithstanding  the  established  rule 

^tj^^*^      of  practice  to  which  I  have  referred,  the   party  who 

V.  obtained  it  had  no   right   under  it  to   put  in  a  plea? 

NocKoLDs.     j^   jg  g^jj  j|^^^  j^  ^^g   ^^^   g^  understood   before   the 

Master:  that  may  be  a  reason  for  this  Court  setting 
it  aside  on  a  proper  application  for  the  purpose,  but  it 
is  no  reason  for  giving  a  different  interpretation  to  the 
order  from  what  the  practice  of  the  Court  gives  it.  The 
fault,  if  any  there  be,  is  with  the  party  who  allowed 
such  an  order  to  be  taken :  he  should  have  suggested  to 
the  Master  the  insertion  of  the  word  "  only,*'  or  some- 
thing else  by  which  the  intention  of  the  Master  in 
making  the  order,  or  of  the  Judge  who  altered  it, 
might  be-  unambiguously  expressed,  for  I  am  clearly  of 
opinion  that  as  the  order  now  stands,  it  is  one  under 
which  the  party  had  a  right  to  plead,  and  that  it  is  quite 
immaterial  whether  the  order  stands  as  it  did  at  first,  or 
as  now  amended. 

It  is  impossible,  therefore,  to  say  that  the  plea  was 
irregularly  filed ;  and  the  only  ground  on  which  that 
proceeding  is  now  impeached  is,  that  when  the  order 
was  obtained  ifo  one  thought  that  the  Defendant  meant 
to  make  that  use  of  it.  But  the  motion  before  the 
Vice- Chancel  lor  was  to  take  the  plea  off  the  file  for 
irregularity :  and  I  have  in  former  cases  decided,  and 
I  adhere  to  that  opinion,  that  those  who  come  to  the 
Court  on  the  ground  of  irregularity,  must  support  their 
motion  on  that  ground,  and  that  they  cannot,  when 
that  fails  them,  be  allowed  to  sustain  their  application 
by  an  objection  of  quite  a  diflferent  nature.  The  Vice* 
Chancellor's  order  must,  therefore,  be  discharged  with 
the  costs  of  the  motion  below. 

Mr.  RomiUy  submitted  that  the  case  of  Brooks  v.  Ptir^ 
iOHj  by  which  the  Vice-Chancellor  had  considered  him- 
self 
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self  bound,  was  a  sufficient  justification  of  the  motion  to        1 84S. 

save  the  Plaintiff  from  the  costs  of  it.  ^tT*^^'*^^ 

Hunter 

V. 

The  Lord  Chancellor.  Nockolds. 

Parties  may  have  more  or  less  reason  for  coming 
here :  but  the  question  is,  whether  those  who  are  right 
or  those  who  are  wrong  are  to  pay  the  costs  of  their 
doing  so.  The  rule  I  always  act  upon  is,  to  order  costs 
be  paid  by  those  who  are  wrong. 


1846. 

DAVIS  V.  CHANTER.  ^g^^' 

Jan,  27. 

riiHE  object  of  this  suit  was  to  set  aside  certain  deeds  Where  an 

-■-    as  fraudulent,  and  also  to  set  aside  a  decree  in  a  ^^i^^^^  |^r 

^  want  of  parties 

former  suit  which  had  been  instituted  for  the  same  pur-  is  allowed  at 
pose,  but  which,  the  present  bill  alleged,  had  failed  of  J^  JaiSh"/ 
its  object  through  collusion  between  the  Defendants  and  Plaintiff  does 
the  Plaintiffs'  solicitor.  the'usual 

order  that  the 

At  the  hearing  of  the  cause  before  the  Vice-Chancellor  ^^,  "1'°"''' 

D  Stand  over 

of  England  on  the  5ih  of  July  184*1,  an  objection  was  with  leave  to 
taken   by  the  principal  Defendant  that  the  estates   of  elude  himself 
Richard  Chanter^   Anne   Chanter^   and   Edward  Snell^  from  appealing 
deceased,  three  of  the  Defendants  to  the  former   suit,  cision  on  the 

and  to  whom  the  decree  complained  of  had  given  costs  objection. 

.      .  1.  .  ...  «»  .       .  The  grant 

as  between  solicitor  and  client,   were   not  sufficiently  of  letters  of 

represented   by   letters  of  administration  ad  litem  (a),  ^^^^^J^ 

which   makes  the 

(a)  See  the  form  of  the  letters,  pott,  p.  549.  «^^^^  ^®"- 

^  ^  » «-     »  r  plg^g  repre- 

sentative of  the  estate,  to  the  extent  of  the  authority  which  the  letters  purport  to 
confer,  and  a  decree  obtained  against  such  grantee  is  therefore  binding  upon  any 
one  who  may  afterwards  take  out  general  administration  to  the  estate. 

Vol.  IL  N  n 
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which  had  been  granted,  on  the  nomination  of  the 
Plaintiff,  to  one  Henry  Best^  a  Defendant.  And  the 
Vice-Chancellor  having  allowed  the  objection,  directed 
the  cause  to  stand  over,  with  liberty  to  the  Plaintifif 
to  amend  by  adding  parties,  as  he  should  be  advised. 

Before  the  cause  came  on  again  Elizabeth  Gard,  a 
Defendant,  against  whom  the  present  bill  sought  an 
account  of  rents  alleged  to  have  been  improperly  re- 
ceived by  her,  having  died  intestate,  the  Plaintiff  pro- 
cured similar  letters  of  administration  to  be  granted  to 
the  same  Henry  Best^  of  her  estate,  and  also  of  the  estate 
of  one  Thomas  Snell^  who  claimed  a  portion  of  the  pro- 
perty in  question  under  one  of  the  deeds,  but  who 
having  assigned  his  interest  therein  absolutely  to  one 
Plymself  another  Defendant,  had,  on  that  account,  not 
been  originally  made  a  party  to  the  suit.  A  supple- 
mental bill  having  been  filed  against  Henry  Best  in  those 
two  new  characters,  the  cause  came  on  again  on  the 
16th  of  February  1846,  when  the  same  objection  was 
taken  to  the  sufficiency  of  those  limited  administra- 
tions ;  and  though  it  was  stated  that  the  Plaintiff,  who 
did  not  stand  in  the  relation  either  of  next  of  kin  or 
creditor  to  any  of  the  deceased  parties,  was  unable  to 
obtain  general  administration  to  them,  the  Vice-Chan- 
cellor  again  allowed  the  objection  with  costs,  (a) 

This  was  an  appeal,  by  the  Plaintiff,  from  both  the 
orders. 


On  its  being  called  on,  a  preliminary  objection  was 
taken  that  an  order  giving  the  Plaintiff  liberty  to  amend 
at  the  hearing  implied  a  consent  on  his  part  which  pre- 
cluded him  from  appealing  against  it. 

Mr. 

(a)  See  14  Sim.  212.,  and  1  RoberUon's  Eccl.  Rep.  273. 
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Mr.  Siuarf  and  Mr.  Bagshcrwe  in  support  of  the  ob- 
jection, cited  Beresjbrd  v.  Adair,  (a) 

Mr.  CoopeTj  contra^  cited  Osboum  v.  Fallows  (b) ; 
Lumsden  v.  Frazer  [c) ;  Lidbetter  v,  Lang,  (d) 

The  Lord  Chancellor. 

An  order  that  a  cause  shall  stand  over  with  liberty  to 
amend  by  adding  parties  is  as  much  an  adjudication  as 
far  as  it  goes  as  any  other.  The  Court  says,  I  cannot 
give  you  relief  unless  you  do  a  certain  thing.  Is  the 
Plaintiff  to  ask  the  Court  to  dismiss  the  bill  ?  If  so, 
what  is  he  to  say  when  he  comes  here  on  appeal  ?  He 
would  be  told,  you  complain  of  the  Court  having  done 
what  you  asked  it  to  do.  What  Lord  Tkurlow  meant 
in  Beresford  v.  Adair^  when  he  said  that  such  an  order 
was  always  considered  as  made  by  consent,  must  have 
been  that  it  was  in  the  nature  of  a  consent,  being  an 
indulgence;  and  if  the  Plaintiff's  record  be  wrong,  it 
is  an  indulgence,  but  if  right,  it  is  any  thing  but  an 
indulgence,  because  it  subjects  him  to  the  payment  of 
costs.  That,  however,  is  a  decision  which  appears  never 
to  have  been  followed.  The  same  objection  seems  to 
have  been  taken  in  Osboum  v.  Fallows,  and  though  it 
is  true  that  Lord  hyndhursi  did  not  notice  it,  he  adopted 
a  course  inconsistent  with  the  objection,  from  which  I 
must  infer  that  he  thought  there  was  nothing  in  it.  I 
am  glad  to  have  that  authority  for  what  I  should  have 
been  disposed  to  do  without  it. 

The  objection  having  been  overruled, 

Mr.  Cooper,  Mr.  JValpole  and  Mr.  Lovat  argued,  that 
the   letters   of  administration    in   question    were   suffi*- 

cient 


1846. 


Davis 

V. 

Chanter. 


(a)  2  Cox,  156. 

(b)  IR.^M.  741. 


(c)  1  My.  4-  Cr.  600. 

(d)  4  My,  4-  Cr.  2S6. 
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1848.  cient,  according  to  the  practice,  to  enable  the  cause  to 
proceed,  and  that  otherwise  there  would  be  a  denial  of 
justice,  as  the  Plaintiff  was  unable  to  obtain  better  ones. 

Mr.  Sitmrl,  Mr.  IVillcock,  Mr.  Bagshawe,  and  Mr. 
ShapteVj  for  several  Defendants,  argued  in  support  of 
the  Vice-Chancellor's  orders. 

No  distinction  was  taken  in  the  argument  between 
the  different  administrations  in  question,  with  reference 
to  the  several  modes  in  which  the  estates  represented 
by  them  respectively  were  sought  to  be  affected  in  the 
suit;  the  main  subject  of  discussion  being,  not  whether 
the  Plaintiff  could  obtain  the  fruits  of  a  decree  from  any 
estate  so  represented,  against  which  the  decree  might 
establish  a  liability  —  as  in  the  case  of  Elizabeth  Gardy 
against  whom  an  account  of  rents  was  prayed  —  but 
whether  a  decree  obtained  against  a  limited  adminis- 
trator would  be  conclusive  upon  the  estate  which  he 
represented,  to  the  extent  of  establishing  such  liability. 

The  following  cases  were  cited ;  Cawthofn  v.  Chalie  (a), 
Brant  v.  King  {b\  Moores  v.  Choat  (r),  Clotigh  v.  Dixon  (rf), 
Crqfi  V.  Waterton  (^),  Ellice  v.  Goodson  (g),  Faulkner  ▼. 
Daniel  (A),  Woollej/  v.  Green  (i),  Re  Elector  of  Hesse  (*), 
Skeffington  v,  fV/iiie  (/),  Harris  v.  Milbum.  {m) 


The  Lord  Chancellor. 

1848.  The  effect  of  the  two  orders  appealed  from  is,  that 

Jan.  27.       letters  of  administration  in  the  form  in  which  they  have 

been 

(a)  2  5.  «5-  St.  127.  (b)  3  Hare,  199. 

(b)  1  IVm.  Exor,  328.  (0  3  PMUim,  315. 

(c)  8  Sim.  508.  (k)  1  Hogg,  93. 

((0  105/111.564.  (/)  1    Hagg.  699.,   2   Hogg. 

(e)  13  Sim,  653.  626. 

(g)  2  Coll,  4.  (m)  2  Hagg,  62. 
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been  granted  by  the  Ecclesiastical  Court,  do  not  enable 
this  Court  to  proceed  in  a  cause  to  which  the  person 
deceased  was  a  necessary  party ;  and  that  the  present 
case  was  to  be  treated  as  if  the  interests  to  which  they 
applied  were  not  represented  at  ail,  and  consequently 
that  there  is  a  defect  of  parties. 


1848. 


If  this  be  a  correct  view  of  the  effect  of  these  represent- 
ations, the  observation  occurs  in  limine,  that  there  must  be 
in  this,  and  in  very  many  other  cases  an  absolute  failure 
of  justice.  It  is  said  that  the  Ecclesiastical  Court  never 
grants  letters  of  administration,  except  to  next  of  kin  or 
creditors;  and  it  is  quite  certain  that  in  very  many 
cases  they  will  not  grant  such  general  letters  of  adminis- 
tration. It  is  for  them  to  decide  according  to  their 
course  and  practice  when  they  will,  and  when  they  will 
not  do  so.  Over  such  discretion  this  Court  has  no  con- 
trol ;  and  yet  it  cannot  be  said  that  in  all  cases  in  which 
general  letters  of  administration  are  refused  this  Court 
is  to  be  precluded  from  administering  justice,  and  ihat^ 
where  the  deceased,  though  a  necessary  party  to  the 
cause,  may  have  had  some  very  insignificant  interest  in 
the  litigation.  The  evil  would  be  so  great  and  so  ir- 
remediable by  the  parties,  that  some  remedy  would  have 
been  long  since  applied,  if  the  practice  had  been  really 
such  as  these  orders  suppose. 


The  first  matter  for  consideration  is  the  terms  of 
these  letters  of  administration.  They  grant  administra- 
tion of  the  goods,  chattels,  and  credits  of  the  person 
deceased,  ^^  limited  for  the  purpose  only  for  the  grantee 
to  become  and  be  made  a  party  to  the  said  original  bill, 

and  to  attend,  supply,  substantiate,  and  confirm  the 

* 

proceedings  already  had,  or  that  shall  or  may  here- 
after be  had  in  the  said  suit,  or  in  any  other  causes 
or  suits  which  may  hereafter  be  commenced   in   this 

Honourable 
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Honourable  Court,  or  in  any  other  Court  or  Courts 
between  the  parties  to  the  said  original  bill,  or  any 
other  parties  touching  or  concerning  the  matters  at 
issue  in  the  said  cause,  and  to  obey  and  carry  into  exe- 
cution all  orders  and  decrees  of  the  Court  relating  to 
the  said  cause,  until  a  final  decree  shall  be  had  and 
made  therein,  and  the  said  decree  shall  be  carried 
into  execution,  and  the  execution  thereof  fully  com- 
pleted, but  no  further  or  otherwise,  or  in  any  other 
manner  whatsoever." 


Of  the  construction  and  intent  of  this  authority 
there  can  be  no  question.  The  grantee  was  to  attend, 
supply,  substantiate,  and  confirm  the  proceedings  in  the 
cause,  and  to  obey  and  carry  into  execution  the  order 
and  decrees  of  the  Court  relating  thereto.  He  was, 
therefore,  in  all  respects  to  represent  the  party  of  whose 
estate  such  letters  of  administration  were  granted.  The 
only  question  must  be,  had  the  Ecclesiastical  Court 
jurisdiction  to  grant  such  administration?  for  if  it  had, 
the  propriety  of  its  so  doing  cannot  be  disputed  or  dts«» 
cussed  in  this  or  in  any  other  court,  but  a  court  of 
appeal.  It  would  ■  be  the  act  and  decree  of  a  Court  of 
competent  jurisdiction,  and,  therefore,  binding  upon  all 
other  Courts  until  reversed.  Is  there  then  any  doubt 
as  to  the  jurisdiction  of  the  Ecclesiastical  Court  to  grant 
such  limited  administration?  Whatever  questions  may 
exist  as  to  the  origin  of  the  authority  of  such  Court 
over  the  property  of  an  intestate,  it  is  quite  clear  that 
in  the  earliest  times  they  had  the  sole  right  of  admini« 
stering  it:  the  statute  SI  Edw.  3»  c.  11.  assumes  it  in 
providing  that  in  case  of  intestacy  the  Ordinary  shall 
depute  the  nearest  and  most  lawful  friend  of  the  de* 
ceased  to  administer  his  goods;  and  Black  stone  {a)  says 

that 

(a)  2  Comm.  496. 
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that  administrators  are  only  officers  of  the  Ordinary. 
The  authority  vested  in  the  Ordinary  is,  for  the  purpose 
of  administration,  deputed  to  the  administrator  in  the 
whole  or  in  part :  for,  except  when  regulated  by  statute 
or  custom,  what  is  to  prevent  the  holder  of  the  unre- 
stricted authority  from  delegating  the  execution  of  part 
to  another  ?  And  so  is  the  established  practice.  Ad- 
ministration is  granted  during  the  absence  or  incapacity 
of  an  executor  until  the  will  be  received  in  England^ 
or  until  it  be  found  ;  for  the  mere  purpose  of  transfer- 
ing  funds  into  the  name  of  the  Accountant-general ;  to 
receive  a  particular  sum,  to  assign  a  trust  term,  for  put- 
ting in  an  answer  (a),  or  filing  a  bill  in  Chancery  (i), 
or,  which  is  the  present  case,  of  substantiating  proceed- 
ings in  Chancery ;   WooUey  v.  Green,  (c) 


1848. 


That  this  Court  will  recognize  and  give  effect  to  such 
limited  administrations,  appears  so  clearly  from  prin- 
ciple that  particular  authorities  could  hardly  be  ex- 
pected to  be  found  ;  but  Lord  Redesdale  (176,  177, 178) 
gives  several  instances  of  it,  and  in  Brant  v.  King^  cited  in 
1  Williams^  Executors^  328.,  the  Vice-Chancellor  ordered 
the  Bank  to  permit  the  transfer  of  funds  to  an  adminis- 
trator holding  letters  of  administration  in  the  same  form 
as  in  the  present  case,  saying  most  truly  that  otherwise 
a  limited  administration  would  be  useless.  In  Faulkner 
s.  Daniel  {d),  Vice-Chancel  lor  Wigram  says :  "  In  prin- 
ciple I  think  it  clear  that  where  a  limited  administra- 
tion is  granted  and  the  limited  administrator  is  made  a 
party  to  a  cause,  the  estate  of  the  deceased  is  perfectly 
represented,  for  all  purposes,  to  the  extent  of  the  au- 
thority conferred  by  the  letters  of  administration." 


I  do 


(a)  2  Add,  351.  it.  a. 

\b)  1  Hagg.  93.,  2  Hagg.  62. 


(c)  3  PhUlimore,  315, 

(d)  3  Hare,  208. 
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I  do  not  go  through  the  cases  which  have  come  be- 
fore the  Vice-Chaiicellor  of  England,  upon  the  subject, 
because  it  is  the  opinion  of  that  learned  Judge  upon  this 
subject  that  I  am  called  upon  to  consider ;  but  I  must 
observe  that  bis  Honour,  in  Croft  v.  IVaterton  (a),  states, 
as  the  ground  of  that  opinion,  that  if  general  letters  of 
administration  should  be  afterwards  taken  out,  the 
person  to  whom  they  were  granted  would  not  be  bound 
by  the  proceedings  in  a  Court  in  which  the  estate  was 
represented  by  a  limited  administrator ;  but  there  does 
not  appear  to  be  any  ground  for  this  apprehension.  In 
Harris  v.  Milbum  (6),  such  a  limited  administration  as 
this  was  granted,  and  afterwards  a  will  was  produced, 
and  the  executors  applied  for  a  revocation  of  the  limited 
administration  ;  but  that  was  refused,  and  the  executors 
were  ordered  to  pay  the  costs,  Sir  J*  Nickol  saying, 
that  in  cases  of  limited  administration,  parties  entitled 
to  the  general  grant  ought  to  take  out  a  ceterorum  re- 
presentation. 


I  am,  therefore,  of  opinion  that,  to  the  extent  of  the 
letters  of  administration,  the  estate  was  sufficiently  re- 
presented, and  that  this  Court  is  bound  to  give  effect  to 
the  grant 


(a)  13  iStm.  655. 


(b)  2  Hogg.  64. 
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2fot.  13. 

CROCKETT  t«.  CROCKETT,  ,  1848. 

JiMUttty  89. 

THE  question  on  this  appeal  arose  upon  the  con-  A  testator,  by 
struction  of  the  foilowmg  will.  —  rected  that  all 

his  property 
«  Be  it  known  to  all  that  this  my  last  desire  is,  that  should  be  «  at 

„        _  -  1    II  •  IT       the  disposal 

all  and  every  part  of  my  property  shall  be  at  tiie  dis-  ^f  j,is  wife  for 
posal  of  my  most  true  and  lawful  wife  Caroline  Crockett,  v'm  ^^  *"^ 
for  herself  and  children,  in  the  event  of  any  unforeseen      Held,  re- 
accident  happening  to  myself,  which  God  forbid.     And  Yecillo^^ 
I  recommend  the  arrangement  of  all  iny  affairs  to  my  below,  that 

r  -      1    r  r^       n  there  was  no 

friend  J.  Uore.  joint  tenancy 

between  the 
widow  and 

The  testator  left  Caroline  Crockett  his  widow,  and  four  children ;  but 
inGint  -children  surviving  him ;  and  the  four  children  ^.^  ^®,      , 

°      .  widow,though 

were  the  Plaintiffs  in  the  suit.  not  entitled  to 

the  property 
abscMutely, 
On  the  hearing  of  the  cause  for  further  directions,  had  a  personal 

before  Vice-Chancellor  Wigram,  in  March  1 842  (a),  one  ^^  ^  ^   * 

of  the  children  being  then  dead,  and  the  other  three  tween  herself 

still  minors,  it  was  declared  that  the  children  of  the  ^^en,  was 

testator  took  an  interest  in  possession  in  his  property  e»ther  a 

trustee  oi  tiie 
under  his  will,  and  it  was  ordered  that  the  income  fund  with  a 

should  be  paid  to  ilie  widow  duringtheir  minority,  or  ^^^ ^^^\\ 

until  the  further  order  of  the  Court.  application  of 

it,  or  she  had 
a  power  in 
In  September  1844,  the  widow  married  a  Mr.  Carter j  favour  of  the 

and  John  Faron  Crockett^  the  eldest  son,  having  attained  i^^^  ^  ^  jjfg' 

twentyone  in  December  of  the  same  year,  a  supple-  interest  in 

herself 

mental  bill  was  filed  by-^the  other  two  children,  who 

were 
(a)  See  1 /ToiY,  4dl. 
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1847«        were  still  minors^  against  Mr.  and  Mrs.  Carter  and  John 
It^^^^T      Ferron  Crockett^  and  a  decree  having  been  made  there- 
V.  in,  the  causes  came  on  to  be  heard  again  for  further 

directions  on  the  11th  oi  January  1847»  together  with  a 
petition  by  John  Ferron  Crockett^  praying  pajonent  to 
him  of  an  aliquot  part  of  the  fund.  And  by  the  order 
then  made  (a),  it  was  declared,  that  according  to  the 
true  construction  of  the  willi  Mrs.  Carter  and  her 
children  took  the  personal  estate  of  the  testator  as 
joint  tenants,  and  one  fourth  was  directed  to  be  paid  to 
John  Rrron  Crockett^  and  the  income  of  the  other 
three  fourths  to  be  paid  to  Mrs.  Carter  on  her  separate 
receipt,  for  the  support  of  herself  and  the  maintenance 
and  education  of  her  two  infant  children  during  their 
minority,  or  until  further  order. 

The  appeal  was  brought  by  Mrs.  Carter^  both  from 
the  order  of  March  1842,  and  from  that  of  Jamiary 
1847. 

Mr.  Walker  and  Mr.  Buik  appeared  for  the  Ap- 
pellant. 

Mr.  BomUj/^  Mr.  RoundeU  Palmer ^  and  Mr.  Goldsmid^ 
for  the  Respondents. 

The  same  authorities  were  cited  as  in  the  Court  be- 
low.    See  5  Hare,  326. 


Jamuary  89.  The  LoRD  CHANCELLOR. 

The  first  question  to  be  determined  is,  what  estate 
and  mterest  the  mother  and  her  children  took  under 

the 
(a)  See  5  J5<w,  386. 
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the  will,  and  the  seccHid  in  what  manner,  after  what  has 
taken  place^  such  right  and  interest  ought  to  be  admi- 
nistered. 

As  to  the  first,  the  result  o(  the  decree  and  order 
appealed  from,  is  to  decide  that  under  the  will  the 
mother  and  her  children  were  joint  tenants  of  the  pro* 
perty,  and,  therefore,  that  there  being  three  children, 
of  whom  one  has  attained  twenty-one,  such  one  is 
entitled  to  payment  of  one  fourth  of  the  fund.  The 
income  arising  from  the  other  three  fourths  of  the  pro< 
perty,  is  ordered  to  be  paid  to  the  mother  for  the  sup- 
port of  herself  and  the  maintenance  and  education  of 
her  two  infant  children^  a  direction  not  very  easily  re-« 
concilable  with  the  declaration  that  the  children  took 
an  interest  in  possession  in  the  property,  and  that  the 
mother  and  her  children  took  the  fund  as  joint  tenants^ 
there  being  no  appointment  of  guardian,  or  enquiry  as 
to  maintenance  out  of  the  income,  but  a  direction  to 
pay  to  the  mother,  as  if  she  had  been  entitled  to  the 
income  during  the  minority  of  her  children,  subject  to 
the  charge  of  maintaining  and  educating  such  children. 


1848. 


Gbockstt 
Crockett.^ 


I  have  not  been  referred  to,  nor  have  I  found,  any 
case  in  which  the  terms  of  a  gift  of  personalty  have  been 
the  same  as  in  this  will,  but  there  are  many  in  which 
rules  and  principles  have  been  established,  which  ap- 
pear to  me  to  lead  to  the  conclusion  that  the  children 
do  not  take  interests  in  possession  in  the  property  as 
joint  tenants  with  their  mother,  which  would  give  the 
same  efiect  to  the  words  used  as  if  the  gift  had  been 
simply  to  the  mother  and  her  children,  which  was  the 
case  in  De  Witte  v.  De  WiUe  (a),  and  Beales  v.  CHs- 
ford  (6),  although  even  in  such  a  gift  a  very  slight  indi- 

'  cation 

(a)  lliSiiit.41.  (h)  l3iSfm.592. 

Oo  2 


556 


CASES  IN  CHANCERY. 


1848. 


Grookbtt 

«« 
Cbockctt» 


cation  of  intention  that  the  children  should  not  take 
jointly  with  the  mother,  has  been  thought  sufficient  to 
enable  the  Court  to  decree  a  life  estate  to  the  mother  with 
remainder  to  her  children ;  Morse  v.  Morse,  (a)  In  the 
present  case  it  is  not  a  mere  indication  of  intention, 
but  all  the  provisions  in  the  will  are  absolutely  incon- 
sistent with  such  a  construction.  If  such  had  been  the 
testator's  intentioui  why  did  he  not  give  his  property  to 
his  wife  and  children  ?  Why  did  he  abstain  from  giving 
any  thing  to  the  children  directly?  Why  did  he  pro- 
vide that  whatever  they  might  get  should  come  throogh 
his  wife  ?  Why  did  he  put  all  his  property  at  the  ilis- 
posal  of  his  wife?  Why  were  three  fourths  of  it  placed 
at  the  disposal  of  the  wife,  over  which,  if  the  children 
take  as  joint  tenants  with  her,  she  would  have  no  power 
of  disposal  or  control  whatever  ?  It  was  the  intention 
of  the  testator  that  his  property  should  be  applied  for 
the  benefit  of  bis  wife  and  children ;  but  the  dominion 
over  it  for  that  purpose,  and  the  disposal  of  it  in  fur- 
therance of  that  intention  was  to  be  exercised  by  the 
wife ;  but  of  this  the  decree  deprives  her,  and  deprives 
the  children  of  tliat  protection  it  was  intended  to  afford 
to  them.  If  the  gift  had  been,  that  his  property  should 
be  at  the  disposal  of  his  wife,  without  more,  she  would 
have  had  the  property  absolutely ;  if  at  her  disposal  for 
her  children,  she  would  have  a  trust  or  a  power ;  but  in 
neither  case  would  the  children  have  had  an  interest  in 
possession  as  joiht  tenants.  Can  the  introducing  the 
wife  as  one  of  the  parties  to  be  benefitted,  destroy  the 
estate  which  part  of  the  terms  of  tlie  gift  standing  alone 
would  have  given  her,  or  the  power  which  ^  the  other 
part  created  for  the  benefit  of  the  children?  Cases  in 
support  of  each  of  those  propositions  will  be  found  coK 
lected  in  Chance  on  PowerSf  vol.  i.  p.  40.,  and  amongst 

them 

(a)  2  Shi,  485. 
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ihem  is  one»  the  circumstances  of  winch  are  as  nearly  as 
possible  the  same  as  the  present ;  I  mean  the  anonymous 
case  from  Dalison^  58.,  in  which  a  man  devised  lands 
to  hb  wife»  to  dispose  and  employ  them  on  herself  or  on 
bis  or  her  son  or  sons  at  her  will  and  pleasure.  It  was 
bdd  by  Djfer  Chief  Justice»  Weston  and  Wd^  Justices, 
that  the  wife  took  a  fee  simple,  but  that  it  was  con- 
ditional, so  that  if  the  wife  should  alien  to  a  stranger  it 
would  be  a  forfeiture. 


567 


1848. 


CaocKaTT 

V, 
CaOCKBTT. 


This  case  is  cited  by  P.  Williams  in  his  argument  in 
Tamlinson  v.  Dighton  (a),  and  by  Lord  Ellenborotdgh  in 
Doe  V.  Pearson,  {b)  Other  cases  there  are,  in  which 
although  no  direct  interest  was  given  to  the  devisee, 
trustee,  or  donee  of  the  power,  yet  it  was  considered 
that  it  was  intended  that  such  interest  should  be  given^ 
and  the  same  principle  therefore  arose;  and  such  was 
the  case  of  Daniel  v.  Ublei/f  reported  in  several  books, 
and  stated  in  1  P.  JF.  152.  The  devise  was — I  give 
and  bequeath  to  Agnes^  my  wife,  my  house,  &c.  to  dis- 
pose of  at  her  will  and  pleasure,  and  to  give  to  such  of 
my  sons  as  she  thinks  best  The  wife,  by  deed  and 
livery,  enfeoffed  the  second  son  in  fee,  which  being  dis-> 
puted  by  the  eldest,  it  was  held  by  all  the  Judges,  that 
the  second  son's  title  was  good ;  but  although  they  all 
agreed  that  this  devise  did  not  give  to  the  eldest  son 
any  estate  or  interest  in  possession,  they  differed  much 
as  to  the  estate  and  interest  taken  by  the  wife,  some 
thinking  that  she  took  a  fee  conditional,  some  that  she 
took  the  fee  with  a  trust,  and  others  that  she  look  a  life 
estate  with  a  power;  but  all  concurred  in  thinking  that 
the  eldest  son  did  not  take  any  absolute  interest. 

These 


(ja)  1  pi  Wm.  152.  {h)  6  Eatt,  181, 

Oo  S 
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Crockbtt 

•V,. 

Geookbtt. 


These  are  indeed  old  cases,  but  the  principles  es- 
tablished have  been  recognised  in  very  recent  decisions. 
The  first  I  refer  to  is  one  of  Vice-ChanGeUor  Wigramf 
Baiies  v.  Ward  {a)f  in  which,  under  a  gift  to  the  testator's 
wife  to  the  intent  that  she  might  dispose  of  the  same 
for  the  benefit  of  herself  and  their  children  in  such 
manner  as  she  might  deem  most  advantageous,  it  was 
most  properly  held  that  the  vnk  did  not  take  an  abso- 
lute interest;  but  his  Honour,  after  quoting  many  cases 
shewing  that  such  a  bequest  raises  a  trust  for  the 
children,  smd,  **  I  have  however  no  hesitation  in  stating 
that,  to  whatever  extent  the  widow  or  fiunily  may  have 
an  interest  in  the  estate,  the  Court  will  not  deprive  the 
widow  of  the  honest  exercise  of  the  discretion  which 
the  testator  has  vested  in  her,  or  refuse  its  assistance  to 
enquire  into  and  sanction  any  reasonable  arrangement 
she  may  desire  to  make/'  In  his  judgment  in  that  case 
Vice-Chancellor  Wigram  refers  to  my  decision  in  Woods 
V.  Woods  (b\  in  which  I  held  that,  under  a  <*  gift  of  all 
the  overplus  to  my  wife  towards  her  support  and  her 
family,"  the  widow  took  the  property  subject  to  a  trust 
for  the  family.  It  was  not  argued,  and  never  occurred 
to  me,  that  any  claim  could  be  mftde  by  any  of  the 
children  for  immediate  payment  of  an  aliquot  part  of 
the  property;  nor  indeed  does  Vice-chancellor  Wigram 
appear  to  have  entertained  any  such  opinion  when  this 
case  first  came  before  him  in  1842(<r) ;  for  at  that  time 
he  only  decided  that  the  widow  did  not  take  an  absolute 
interest  in  the  property ;  but  he  directed  that  the  whole 
income  should  be  paid  to  her  during  the  minority  of  the 
children,  she  providing  for  their  maintenance  and  edu- 
cation. The  part  of  that  decree,  which  appears  incon- 
sistent with  this  view  of  the  case,  is  that  which  declares 

that 


(a)  1  Hare^  445. 
(6)  I  Mffl.  4-  Or.  401. 


(c)  l^ar»,45L 
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that  the  children  took  an  interest  in  possession  in  the 
testator's  property  under  his  will.  What  precisely  was 
intended  to  be  conveyed  by  those  words  I  do  not  clearly 
nnderstand ;  but,  I  presume,  only  that  the  children  had 
such  an  interest  in  the  fond  as  entitled  them  to  come  to 
the  Court  for  the  protection  of  it,  and  not  that  they  had 
any  interest  in  possession  independently  of,  and  as 
against  their  mother ;  for  the  judgment  concludes  with 
these  words :  *^  At  present  I  can  only  negative  the 
absolute  claim  of  the  defendant ; "  and  yet  the  intro- 
duction of  these  words  in  that  decree  seems  to  have  led 
to  the  decree  of  1847  {a)  rather  as  a  necessary  conse- 
quence of  that  declaration  than  as  tiie  result  of  a  judg- 
ment upon  the  will.  It  may  appear  unreasonable  to 
attribute  to  expressions  used  a  meaning  diflerent  from 
what  the  autiior  of  them  states  to  have  been  his  inten- 
tion; but  yet  I  cannot  find  in  the  decree  of  1842  any 
trace  of  the  meaning  attributed  to  the  expression  by 
the  Vice-Chancellor's  judgment  in  1847. 


1848. 


Crockett 

9. 

Grockbtt. 


I  have  already  observed  some  inconsistencies  which 
would  arise  in  the  decree  of  1842,  if  such  really  were  the 
meaning  of  the  expressions  used  ;  but  there  are  other 
considerations  strongly  negativing  the  meaning  now  at- 
tributed to  them.  In  the  judgment  of  1842  the  Vice- 
chancellor  referred  to  some  observations  made  by  me 
.  in  Woods  v.  Woods^  namely,  that  the  fact,  that  in  some 
cases  of  this  description  the  Court  had  ordered  the 
fund  to  be  paid  to  the  trustee  or  donee  of  the  power, 
was  not  to  be  considered  as  an  authority  in  favour  of 
the  exclusive  right  to  the  property,  but  merely  that  such 
trustee  or  donee  might  be  trusted  with  the  dominion 
over  the  fund  which  the  donor  had  intended  leaving 
in  such  hands  subject  to  any  rights  of  the  parties  in- 
tended 

(a)  5  ^mv,  see. 
Oo  4 
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1848.        tended  to  be  benefited.    Thb  reference  was  made  by 
^^^^^^^     the  Vice-Chancel  lor  hi  support  of  the  opinion  he  had 
V.  expressed,  tliat  the  mother,  the  donee  or  trustee,  was  not 

Cbockbtt,  exclusively  entitled.  But  how  are  tl^ese  observatioDs 
in  JVoods^y.  Woodsj  and  the  cases  Uiere' referred  to^  con- 
sistent with  the  declaration  of  the  last  decree  ?  If  in  the 
cases  referred  to»  and  observed  upon  by  me  in  Woods  v» 
Woodsy  the  objects  of  the  power  or  trust  bad  interests  in 
possession  in  aliquot  parts  of  the  property,  independently 
of  any  act  of  the  trustee  or  donee  of  the  powet»  as  is  the 
eflPect  of  the  decree  of  1847,  how  can  the  transfer  of 
the  whole  fund  to  such  trustee  or  donee  be  explained? 
it  would,  in  such  a  case,  be  a  transfer  to  one  of  many 
parties  interested  in  the  possession  of  the  whole  fund^ 
which,  except  as  to  the  aliquot  part  belonging  to  such 
party,  belonged  absolutely  and  exclusively  to  others* 

I  cannot  think  thst  the  declaration  in  the  decree  of 
1842  necessarily  led  to  the  declaration  of  right  by  the 
decree  of  1847;  but  the  Vice-Chancellor  expressed  hb 
opinion  that  it  did ;  and  therefore  his  having  rested  his 
declaration  in  1847  upon  that  ground  in  the  former 
decree,  relieves  me  from  much  of  that  feeling  of  doubt 
and  hesitation  which  would  otherwise  attend  my  differing 
from  his  Honour  upon  the  construction  which  his  decree 
puts  upon  the  will,  so  far  as  relates  to  the  right  of  the 
children* 

9 

His  Honour  states  that  in  1842  he  did  not  intend  to 
give  any  opinion  as  to  such  interests;  but  in  1847 
the  declaration  of  such  right  is  made  to  depend  not 
upon  the  construction  of  the  will  but  upon  expressions 
found  in  the  decree  of  1842.  Having  now  both  de- 
crees under  my  consideration,  and  the  construction  of 
the  will  being  the  subject  for  my  decision,  I  cannot 
hesitate  to  declare  that,  uoon  the  authorities  and  the 

obvious 
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obvious  meaning  oF  tlie  testator,  the  children  are  not 
entitled  to  present  interests  in  possession  in  this  Fund  ; 
and  that  the  declaration  in  the  decree  of  1847^  and  that 
in  the  decree  of  1842,  as  interpreted  by  the  decree  of 
1847,  cannot  be  supported;  and  that  so  much  of  that 
decree,  and  the  order  directing  payment  of  an  aliquot 
part  of  it  to  the  child  who  had  attained  twenty-one,  must 
be  reversed. 


1848. 


CaOCKBTT 

Pi 
Cbockbtt. 


This  being  so,  it  remains  to  be  considered  what  are 
the  rights  and  interests  of  the  widow  and  children  in 
the  fund,  —  a  question  which,  if  to  be  decided  upon  the 
terms  of  the  will,  would  be  one  of  great  difficulty,  and 
upon  which  the  authorities  and  opinions  of  judges  have 
widely  differed.  I  have,  however,  the  satisfaction  of 
finding  that  I  am  not  in  this  case  called  upon  to  decide 
this  question.  The  mother,  according  to  my  con- 
struction of  the  will  and  the  authorities  above  referred 
to,  had  a  personal  interest  in  the  fund ;  and  as  between 
herself  and  her  children  she  was  either  a  trustee,  with  a 
large  discretion  as  to  the  application  of  the  fund,  or  she 
had  a  power  in  favour  of  the  children  subject  to  a  life 
estate  in  herself. 


[The  Lord  Chancellor  then  stated  the  circum- 
stances (not  material  to  the  purpose  of  this  report), 
which,  in  bis  opinion,  dispensed  with  the  necessity  of 
further  deciding,  on  the  present  occasion,  what  were  the 
respective  rights  of  the  mother  and  children  under  the 
will ;  and  after  observing  that  the  decree  of  ]  842  was 
only  intended  to  decide,  and  as  he  proposed  to  alter  it, 
only  did  decide  in  terms,  that  the  mother  had  not  an 
absolute  interest  in  the  fund  for  her  own  benefit,  with- 
out deciding  any  thing  as  to  the  extent  of  her  power  or 
interest  or  of  the  interests  of  the  children,  he  directed 
that  the  declaration  in  the  decree  of  1842  should  be 

omitted, 
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Obockbtt 
Crockbtt. 


omitted,  and  that  the  order^  directing  payment  of  one 
fonrth  of  the  fund  to  the  eldest  son,  and  the  declaration 
in  the  decree  of  1847f  that  the  mother  and  children 
took  as  joint  tenants,  and  all  the  consequential  direc- 
tions, should  be  reversed.] 


1847. 
May  25,  26. 

JFvo.  8. 

A  shareholder 

andmonber 

ofthemanag- 


Ex  parte  BASS. 
In  the  Matter  of  STEPHEN. 


TN  the  month  of  July  18459  Sir  George  Stephen^  and 
-*-  his  partner  Mr.  Hutchinson^  and  four  other  solicitors 


iiu  committee  not  otherwise  connected  with  them  in  business,  were 
ofa  proYisbii-  j  i      ^t  •  -^-^        r         -i 

ally  registered  engaged  by  the  managmg  committee  of  a  railway  com* 
^^I M  ""  P*°y  ^^^  recently  formed,  to  act  as  the  joint  solicitors 
entuled  to  an  of  the  company.  In  the  month  of  October  following 
^^^'  ^\)  ^  proposition  having  been  entertained  by  the  committee, 
delivery  and  for  amalgamating  their  company  with  another  rival 
^^^^1^^^  company,  that  project  was  strenuously  opposed  by 
the  bills  of  the  four  out  of  the  six  solicitors  above  mentioned,  including 
employed  by     Sir  George  Stephen  and  Mr.  Hutchinson ;  but  it  was 

ultimately  adopted  by  the  committee,  and  due  notice 
thereof  was  given  to  the  solicitors :  four  of  them,  how- 
ever, including  Sir  G.  Stephen  and  hb  partner,  dis- 
regarded such  notice;  and,  in  direct  contravention  of 
the  orders  of  the  committee,  proceeded  to  insert  adver- 
tisements 

of  pressure 

upon  the  client,  does  not  oust  the  jurisdiction  of  die  Court  to  tax  the  bills  upon 

petition. 

Where  there  is  a  petition  and  cross  petition,  and  several  Respondents  in  the  one 
unite  as  co-petitionen  in  the  other,  the  Court  will  not  allow  such  Respondents  to  be 
heard  by  separate  counsel,  except  so  far  as  their  cases  turn*  upon  questions  distinct 
from  each  other; 


such  com- 
mittee. 

A  compro- 
mise of  a 
solicitor's 
daimfor 
costs,  if  ef- 
fected under 
circumstances 
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tisements  in  the  Grazette,  at  variance  with  the  terms  on  1847* 
which  the  amalgamation  had  been  concluded.  The  com-  ^■'^y^"^ 
mittee  thereupon  came  to  a  resolution  that  the  four  Stbphin. 
opposing  solicitors  should  be  discharged;  but  as  it  was 
then  about  the  middle  of  the  month  otNooember,  and  they 
were  in  possession  of  the  Plans  and  Sections  and  books 
of  reference)  which  were,  by  the  Standing  Orders  of  Par- 
liament^ required  to  be  deposited  in  certain  public  offices 
before  the  end  of  that  month,  a  negociation  was  set  on 
foot  between  some  of  the  members  of  the  committee  and 
Sir  G.  Stephen^  with  a  view  to  a  speedy  adjustment  of 
the  claims  of  himself  and  his  colleagues,  and  an  imme- 
diate delivery  up  of  the  documents  in  their  possession. 
The  result  was  an  agreement,  on  the  part  of  the  com- 
mittee, to  pay  the  sum  of  28,000/1,  to  be  divided  between 
the  four  discharged  solicitors  in  certain  proportions, 
viz.  10,000/.  to  Sir  G.  Stephen^  50001.  to  each  of  the 
other  three,  and  a  further  sum  of  SOOO/.  to  Stephen  and 
Hutchinsotij  being  the  amount  of  certain  liabilities  which 
they  alleged  that  they  had  incurred  to  tradesmen  and 
others,  on  account  of  the  company ;  and  on  the  day  on 
which  that  agreement  was  come  to,  the  following  letter 
was  addressed  by  Sir  G.  Stephen  and  his  partner  to 
the  chairman  of  the  committee : 

8.  FurnivaPs  Inn. 
Dear  Sir,  18th  Nov.  1845. 

On  having  our  costs  settled  in  the  form  pro- 
posed, we  undertake  to  remain  neuter  in  all  future  pro- 
ceedings respecting  the  two  companies;  and  also  we 
resign  our  offices  as  joint  solicitors  to  the  company,  it 
being  agreed  that  an  advertisement  shall  be  published 
in  the  daily  papers  acknowledging  that  our  professional 
services  to  the  company  have  been  of  very  great  value ; 
but  that,  being  adverse  to  the  general  policy  of  the 
'  present 
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.1847.        present  board  of  management,  we  have  resigned  our 

''^^^^^^     office.     On  receipt  of  the  said  costs  we  will  deliver  up 

Stephen,      to  you  all  the  plans  and  papers  in  our  possession^  and 

shall  be  happy  to  assist  you  with  any  information  in  our 

power.    We  have  the  honour^  8lc. 

Stephen  and  Hukhmson. 

On  the  same  day  the  same  parties  sent  the  following 
written  undertaking  to  the  committee. 

*^  We  undertake  that  Messrs.  CdtbeU  and  Rogers  [the 
other  two  discharged  solicitors]  shall  each  give  a  receipt 
in  full  discharge  of  all  costs  due  to  them  from  the  com- 
pany, on  tl\e  same  terms  as  are  contained  in  our  letter 
of  this  day,  addressed  to  the  chairmaui  on  receiving 
5000/.  each»  being  10,000^  for  the  twa 

Stephen  and  HutchinsonJ'* 

On  the  following  day  the  2SfiOOL  was  duly  paidy 
by  cheques  drawn  by  members  of  the  committee  upon 
the  bankers  of  the  company,  to  Stephen  and  Hutchinson^ 
who  thereupon  gave  formal  receipts  for  the  shares  of 
themselves  and  their  two  colleagues,  with  the  following 
memorandum  subjoined :  — 

^^It  being  already  understood  that  all  claims  and 
questions  are  this  day  finally  settled  and  for  ever  con- 
cluded between  us  and  the  London  and  Manchester 
Direct  Railway  Company,  and  we  having  severally 
given  receipts  in  full  of  all  demands  upon  this  under* 
standing,  we  promise  to  deliver  a  bill  of  costs  with  all 
practicable  speed,  the  delivery  of  them  hereafter  being 
one  of  the  conditions  of  the  settlement,  and  that  settle- 
ment proceeding  on  the  basis  that  all  differences^ 
whether  pecuniary  or  otherwise,  are  finally  and  ami- 
cably 


St£PBBN. 
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Cttbly  adjusted  by  payment  of  the  sums  which  we  have        1847* 
respectively  received    Dated  this  22d  Nov.  1845.  ^^^ff^ 

(Signed)  Stephen  and  Hulchimon.  George  StepJien 
for  P.  B.  Cobbeit  and  W.  Rogers:* 

This  arrangement  was  carried  into  effect  without  any 
formal  sanction  of  it  by  the  Board  of  Directors ;  and 
several  of  the  members,  who  were  not  cognizant  of  it 
during  its  progress,  afterwards  entered  their  protest 
against  it. 

About  the  beginning  of  the  following  year  the  com- 
mittee made  repeated  applications  to  the  solicitors  for 
the  delivery  of  their  bills,  in  pursuance  of  the  under* 
taking  which  they  had  given,  but  without  effect ;  and 
in  March  1846,  several  of  the  shareholders  having  insti- 
tuted a  suit  against  the  members  of  the  managing  corn- 
tnittee,  for  the  purpose  of  winding  up  and  putting  an 
end  to  the  company,  Mr.  Bass^  one  of  the  Defendants, 
presented  a  petition  for  the  delivery  and  taxation  of 
such  bills,  with  the  usual  prayer  that,  in  case  it  should 
appear  that  they  had  been  overpaid,  the  balance  might 
be  refunded ;  the  petitioner  submitting  to  pay  what,  if 
any  thing,  should  remain  due  upon  them. 

The  circumstances  attending  the  discharge  of  the 
solicitors  were  differently  represented  by  them  and  by 
the  petitioner,  the  latter  alleging  that  it  was  determined 
upon  solely  in  consequence  of  their  opposition  to  the 
views  of  the  committee ;  the  former,  that  it  was  one  of 
the  express  terms  of  the  arrangement  made  with  the 
rival  company;  but  this  assertion  rested  upon  para- 
graphs in  the  public  papers,  the  authenticity  oF  which 
was  denied  by  the  chairman  and  secretary  of  the  com- 
mittee, who,  on  being  applied  to  by  the  respondents, 
liad  given  them  positive  assurances  to  the  contrary  so 

late 
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1847.        late  as  the  Slst  October.     The  respondents,  howewr^ 
^"^7"^^^     further  stated  m  their  affidavit  that  the  duties  which 

In  re 

Stbpbbn.  soucitors  were  called  upon  to  perform,  in  the  early 
stages  of  the  organisation  of  a  railway  company,  were 
such  as  could  not  be  adequately  remunerated  by  the 
ordinary  rate  of  professional  charges  allowed  by  the 
taxing  officers  of  this  Court:  that  during  the  four 
months  that  they  had  been  employed  they  had  made 
great  sacrifices  of  their  general  business,  for  the  purpose 
of  devoting  their  time  and  attention  exclusively  to  the 
interests  of  the  company,  in  the  expectation  that  those 
sacrifices  would  be  compensated  by  the  profits  to  arise 
from  the  conduct  of  the  subsequent  proceedings  in  Par- 
liament, and  the  conveyancing  and  other  lucrative 
business  which  would  have  followed, 'in  case  those  pro- 
ceedings had  been  successful ;  and  that  they  would  not 
have  undertaken  the  office  if  they  had  supposed  that 
they  were  liable  to  be  discharged  at  the  pleasure  of  the 
committee,  with  no  other  remuneration  than  the  amount 
of  charges  which  might  be  allowed  on  taxation  for  busi- 
^  ness  actually  done. 

These  topics  were  particularly  insisted  upon  by  Sir 
6.  Stephen^  as  being  the  one  whose  extra-professional  ser- 
vices had  been  the  most  extensively  put  in  requisition : 
and,  in  reference  to  the  settlement  which  he  had  made 
with  the  committee,  he  stated  that  it  was  conducted  on 
their  part  chiefly  by  a  Mr.  Meteyard^  who  had  formerly 
been  one  of  that  body^  but  had  ceased  to  be  so  from  the 
time  of  the  amalgamation,  when  he  was  appointed  their 
standing  counsel;  that  the  discussion  upon  the  terms 
which  he  (Sir  G.  &)  had  proposed  was,  as  he  had 
been  informed  by  Mr.  Meteyard^  adjourned  by  the  com- 
mittee from  day  to  day,  in  order  that  all  the  members 
might  have  an  opportunity  of  voting  upon  them,  and 
that  at  that  time  it  was  never  once  suggested  by  any 

party 
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party  that  the  claim  of  the  Respondents  should  be  1847* 
treated  as  a  matter  of  costs  in  the  ordinary  sense  of  the  ^T^^^"^^ 
word;  but  that,  on  the  contrary,  the  whole  n^^ociation  STSPUBif* 
proceeded  on  the  principle  of  compensation  .generally ; 
and  he  insisted  that  the  amount  for  which  he  had  stipu* 
lated  upon  that  principle  (and  his  own  share  of  which, 
he  said,  had  been  fixed  with  the  entire  concurrence  of 
his  colleagues)  was  not  more  than,  considering  the  cha- 
racter and  value  of  his  and  their  services,  they  were 
fairly  entitled  to  receive.  With  respect  to  the  non- 
delivery of  bills,  he  said  that  it  was  impossible  to  make 
them  out  accurately  without  having  possession  of  the 
documents  which  he  and  his  colleagues  bad  delivered 
to  the  committee  immediately  upon  the  receipt  of  the 
money,  and  that  they  would  not  have  parted  with  those 
documents  so  immediately,  except  upon  the  faith  of  the 
settlement  being  final  and  conclusive,  and  upon  the 
understanding  that,  as  the  bills  were  wanted  only  as 
vouchers  in  settling  with  other  parties,  minute  accuracy 
in  them  would  not  be  required. 

On  the  hearing  of  the  petition  before  Vice-Chancellor 
Knight  Bruce^  his  Honour  directed  it  to  stand  over 
without  prejudice  to  any  question,  and  with  liberty  to  the 
petitioner  to  institute  such  suit  as  he  might  be  advised. 

From  that  decision  both  parties  appealed.  On  the 
hearing  of  the  appeal  petitions, 

Mr.  Bolt^  Mr.  Daniel^  and  Mr.  S^ed^  appeared  for 
the  petitioner  Mr.  Bass. 

Mr.  Bussetti  Mr.  James  Parker^  and  Mr.  Qoodevr^ 
for  Sir  G.  Stephen. 

Mr.  Cooper  for  Sogers, 

Mr. 
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]  847.  ^^*  Willcock  for  Cobbeit  t  but  upon  his  proceeding 

to  address  the  Court, 


In  re 
Stephen. 


77/6  Lord  Chancellor  said — Where  there  is  a  pe- 
tition and  a  cross  petition,  I  cannot  allow  parties,  who 
have  united  together  as  Petitioners  in  one,  to  sever  and 
appear  by  different  counsel  as  Respondents  in  the 
other.  It  is  a  practice  for  which  I  cannot  complain  of 
Counsel*  because  they  can  only  act  according  to  their 
instructions;  but  it  is  a  most  inconvenient  one*  and  one 
which  I  cannot  allow  Solicitors  to  take.  There  are 
four  parties  Petitioners  in  one  petition,  who  are  Re- 
spondents in  the  other:  there  might  have  been  twenty 
more:  and,  according  to  this  practice,  I  might  be 
compelled  to  sit  here  to  hear  the  same  thing  said  twenty 
times  over,  because  they  may  choose  to  sever  in  the 
defence  to  the  petition  to  which  they  are  Respondents. 
If  there  were  really  different  questions  I  might  deal 
with  it  differently :  but  here  there  is,  in  fact,  but  one 
question. 

Mr.  Willcock  was  accordingly  not  heard. 

The  principal  points  argued  were 

1st.  Whether  Mr.  Bass  had  a  right,  eitl^er  as  stand- 
ing in  the  relation  of  client  to  the  Respondents,  or  as 
being  one  only  of  many  parties  **  chargeable,**  to  apply 
for  taxation  of  the  bills ;  Lockhart  v.  Hardy,  (a) 

2nd.  Whether,  considering  the  peculiar  nature  of  the 
Respondents'  claim,  and  the  principle  upon  whidi  the 
settlement  of  it  appeared  to  have  proceeded,  that  settle- 
ment was  a  transaction  which  the  Court  had  jurisdic- 
tion to  set  aside  upon  petition.  And  several  cases  of 
compromise  were  referred  to,  particularly  WhitcondH?s 

.  Case 
{a)  4  Beat,  224. 
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Case  (a)  as  the  strongest  oF  theiDi  in  which  the  Master        1847. 
of  the  Rolls  had  disclaimed  the  jurisdiction.    In  the     ^^^^^"^ 
course  of  the  argument  on  that  point,  8tiphxn« 

The  Lord  Chancellor  (addressing,  the  counsel  for 
die  solicitors)  said :  Very  little  evidence  of  pressure  will 
suffice  to  entitle  a  client,  who  has  paid  an  excessive 
billi  to  taxation.  Suppose  a  solicitor  has  papers  which 
his  client  is  in  immediate  want  of,  and  that  on  being 
asked  for  them  he  says :  ^*  My  bill  is  4000Z.,  and  1  will 
not  give  you  the  papers,  unless  you  pay  me  that  sum ; " 
and  that  the  client  pays  it  in  order  to  get  the  papers; 
would  you  say  that  was  a  compromise,  which  would 
take  the  case  out  of  the  statute  ? 

On  a  subsequent  day. 

The  Lord  Chancellor  soid,  he  had  been  so  much 
startled  by  the  argument  at  the  bar,  that  he  had  taken 
an  opportunity  of  speaking  to  the  Master  of  the  Rolls, 
who  had  informed  him,  that,  as  far  as  regarded  com- 
promises for  costs  concluded  under  circumstances  of 
pressure  upon  the  client,  he  was  sure  that  he  had  never 
made  any  decision  under  the  new  Act  (&),  at  variance 
with  the  old  doctrines  of  the  Court  upon  that  sub-* 
ject.  (c) 

On  the  conclusion  of  the  reply. 

The  Lord  Chancellor  asked  Mr.  WillcocJc  to  point 
out,  if  he  could  without  arguing  them,  any  points  of 
difference  between  the  case  of  his  client  and  those  of 
the  other  Respondents:  to  which  Mr.  fTiY/coc^  answered, 
that  the  only  point  he  could  state  without  argument 

was, 

(a)  8  Beav.  140.  (c)  See  Balme  v.  Vaver^  Jac^ 

(6)  6  &  7  rwt.  c.  73.  305. 

Vol.  n.  P  p 
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1848.  was,  that  his  client  had  acted  under  a  separate  retuner 
^*^^^^^  fi^ii^  the  rest,  and  had  had  a  separate  bill  for  his  own 
Stbphbh.     services. 

TAe  Lord  Chancellor  (addressing  Mr.  Rolt) :  Of 
course,  if  taxation  be  directed,  you  would  not  object  to 
the  order  providing  for  these  distinct  demands ;  for  Mr. 
Cohbetfs  bill  may  be  quite  right,  while  the  others  might 
be  excessive. 


-D.^^*  '^  Lord  Chancellor. 

I  have  looked  through  the  many  affidavits  which  have 
been  made  in  this  matter,  a  very  small  proportion  of 
which  have  any  reference  to  the  questions  upon  which 
I  am  to  give  judgment.  I  give  no  opinion  as  to  the 
nature,  extent,  or  value  of  the  services  of  Sir  George 
Stephen  and  the  other  solicitors,  who  are  Respondents 
to  this  petition,  or  as  to  whether  the  28,0002,  paid  to 
them  by  the  Provisional  Committee  of  the  company, 
was  or  was  not  a  proper  sum  for  the  Committee  to  pay, 
and  for  the  solicitors  to  receive.  The  object  of  the 
petition  is  to  have  this  inquired  into  by  a  delivery  and 
taxation  of  their  bills  of  costs,  and  the  questions  I  have 
to  decide  are,  1  st.  Whether  the  relative  position  of  the 
parties  was  such  as  to  bring  this  case  within  the  juris- 
diction of  this  Court  upon  matters  of  taxation ;  and  2od« 
Whether  what  took  place  between  the  parties  excludes 
the  Petitioner  from  calling  upon  the  Court  to  exercise 
such  jurisdiction. 

The  affiurs  of  the  projected  company  were,  as  is  usual*, 
under  the  management  of  a  Provisional  Committee,  by 
whom  the  Respondents  were  appointed  solicitors  in  the 

spring 
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spring  or  summer  of  1845,  and  they  were  dismissed        1848. 
by  the  same  authority  in  Naoember  in  the  same  year,     ^^^^^"^ 
upon  which  occasion  28,000/.  was  paid  to  them  by  the     IPtbfhbn. 
same  authority  by  cheques  drawn  upon  the  bankers 
of  the  company,  being  a  printed  form  used  for  such 
purposes.    These  facts,  which  are  not  in  dispute,  or 
certainly  not  in  doubt,  sufficiently  answer  that  part  of 
the  Respondent's  case  which  insists  that  the  Provisional 
Committee  were  not  the  clients  of  these  solicitors,  and 
that  the  28,000/.  was  not  paid  by  them  or  out  of  the 
funds  of  the  company. 

In  order  to  ascertain  as  clearly  as  possible  what  took 
place  at  the  time  this  money  was  paid,  it  is  in  the  first 
place  necessary  to  see  how  much  of  that  transaction  is  ' 
evidenced  by  writing ;  and  first  we  have  a  letter,  signed 
Stephen  and  Hutchinson^  to  the  chairman  of  the  com- 
pany, as  follows :  —  [His  Lordship  then  read  Stephen^s 
and  Hidchins(m*s  letter  of  the  18th  of  Naoember  to  the 
Committee  and  its  chairman,  as  above  set  forth,]  — 
We  then  have  four  cheques  drawn  by  five  members  of 
the  acting  committee  upon  the  bankers  of  the  company, 
one  for  18,0004  in  favour  of  Messrs.  Stephen  and 
Hutchinson^  one  for  5000/.  in  favour  of  WilUam  BogerSf 
and  one  for  5000/.  in  favour  of  Richard  Brawn  Cobbett. 
There  is  then  a  receipt,  dated  Londont  22Qd  of  JVb- 
vember  1845>  and  signed  Stephen  and  Hutchinson, 
George  Stephen  for  R.  B»  Cdbbett,  William  Sogers,  in 
these  words :  [His  Lordship  read  the  receipt] 

It  is  made  a  question  upon  some  of  the  affidavits, 
how  far  some  of  these  documents  were  so  received  and 
adopted  by  the  company,  as  to  bind  them  by  their  con- 
tents; but  as  against  those  by  whom. they  are  signed 
they  must  be  taken  as  giving  their  construction  of  the 
transaction,  and  they  appear  to  me  to  establish  the  rela- 

Pp  2  tion 
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1848.  tion  of  solicitor  and  client  between  the  parties  so  sign-* 
^^^*^  ingand  the  Provisional  Committee;  that,  as  such  soli- 
Stepbbn.  citorsy  they  had  in  their  possession  plans,  papers,  and 
documents,  the  property  oF  their  clients;  that  they 
had  taken  or  threatened  to  take  proceedings  against  the 
policy  adopted  by  the  committee,  that  they  disputed  the 
right  and  power  of  the  committee  to  dismiss  them,  and 
that  they  finally  agreed  to  abstain  from  such  proceed* 
ingSy  and  to  deliver  up  the  papers,  and  to  resign  their 
office  as  solicitors,  upon  condition  of  receiving  28,000/. 
for  their  costs,  of  which  no  bills  had  been  delivered,  and 
no  particulars  were  furnished  to  the  committee*  The 
receipts,  indeed,  are  in  full  of  all  demands ;  but  in  the 
written  evidence  to  which  I  have  referred  there  is  no 
mention  of  any  demands  excepting  costs*  The  terms 
of  the  receipts  are  so  strong,  that  I  must  suppose  that 
they  were  intended  to  exclude  any  taxation  of  the  bills 
when  delivered ;  but  the  provision  of  the  delivei*y  of 
bills  of  costs  must  have  been  founded  upon  the  supposi- 
tion that  they,  would  afford  some  justification  to  the 
Provisional  Committee  for  the  payment  of  such  sums, 
and  tend,  therefore,  to  confirm,  what  the  documents  in-* 
dicate,  that  costs  and  costs  only  were  the  consideration 
for  the  payments. 

An  attempt  is  made  in  the  afiidavits  to  represent  that 
these  sums  were  calculated  and  claimed,  not  merely  as 
remuneration  for  past  services,  but  as  compensation  for 
the  loss  and  profits  which  would  have  accrued  to  the 
solicitors  if  they  had  not  been  dismissed,  but  had  con- 
tinned  in  the  exercise  of  their  office.  The  written  docu- 
ments negative  any  such  supposition,  and,  if  it  could  be 
listened  to,  would  shew  how  absolutely  the  company 
were  in  the  power  of  their  solicitors,  and  how  that  power 
w*as  abused. 


The 
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The  Petitioner  Mr.  Bass^  it  appears,  though  a  mem-  1848. 
ber  of  the  Provisional  Committee,  was  not  a  party  in  ^^^*^ 
the  first  instance  to  the  payment  of  these  sums,  but  Stepbbn. 
afterwards  protested  against  it,  and  was  at  last  induced 
to  let  the  arrangement  proceed  upon  a  representation  of 
the  fatal  consequences  to  the  interests  of  the  company, 
who  were  about  to  apply  to  Parliament  for  an  Act,  if 
the  arrangement  should  not  be  carried  into  eflect.  Sub- 
sequently a  bill  being  filed  against  Mr.  Bass  and  others, 
complaining  of  the  misapplication  of  these  sums,  he 
presents  this  petition  to  protect  himself  by  compelling  a 
legal  settlement  of  the  claims  of  the  Respondents ;  and 
the  question  is,  whether  he  is  entitled  to  this  under  the 
provisions  of  the  Act  upon  petition,  or  whether,  as  the 
Vice-Chancellor  Knight  Bmce  seems  to  have  thought,  it 
was  necessary  for  him  to  proceed  by  bill. 

It  is  necessary  first  to  consider  the  position  of  Bass 
ilie  Petitioner,  it  being  contended  that  he  is  not  in 
such  a  position  as  to  entitle  him  to  ask  for  a  taxation 
of  the  bills.  The  Petitioner  Bass^  it  appears,  became 
one  of  the  acting  committee  of  the  Company  in  Augtist 
1845,  and  has  so  continued  ever  since,  and  at  the  same 
time  agreed  to  take  shares  to  be  allotted,  and  that,  on 
20th  of  November  1845,  he  agreed  to  purchase  thirty 
shares  of  one  Lee^  upon  which  the  deposit  had  been 
paid,  the  greater  part  of  the  purchase-money  for  which 
was  settled  in  account  in  the  December  following ;  and 
the  question  is,  whether  Mr.  Bass^  as  a  member  of  the 
acting  committee,  and  as  such  a  trustee  for  the  share- 
holders of  this  property  applied  in  payment  of  the 
28,000/.,  or  OS  a  shareholder  himself,  and  as  such  in- 
terested in  such  property,  is  entitled  to  apply  by  peti- 
tion for  a  taxation  of  the  bills  of  costs, 

P  p  8  The 
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1848.  The   S7th   section  of  the  6  &  7  Vict.  c.  73.  gives 

-^^'^-^  to  the  Lord  Chancellor  and  Master  of  the  Rolls,  in 
STBPHEir.  cases  in  which  no  part  of  the  business  shall  have  been 
transacted  in  any  court  of  law  or  equity,  power  to  refer 
for  taxation  any  bill  delivered  upon  the  application  of 
the  party  chargeable,  and  authorises  such  Courts  and 
judges,  in  the  same  cases  in  which  they  are  authorised 
to  refer  a  bill  delivered,  to  make  such  order  (or  the 
delivery  of  a  bill,  and  the  delivery  up  of  papers,  &c.,  and 
in  such  manner,  as  had  theretofore  been  done  where 
the  business  had  been  transacted  in  the  Court  in  which 
the  order  Was  made;  and  the  41st  section  provides 
that  payment  shall  be  no  bar,  under  special  circum- 
stances, of  an  order  for  taxation.  The  S8th  section 
provides,  that  a  party  not  chargeable,  but  liable  to  pay, 
or  who  shall  have  paid  to  the  solicitor,  or  to  the  party 
chargeable,  shall  be  entitled  to  the  same  reference  for 
taxation ;  and  the  4Srd  section  directs,  that  all  appli- 
cations under  that  Act  shall  be  in  the  matter  of  such 
attorney  or  solicitor. 

Mr.  Bass  was  a  member  of  the  acting  committee  from 
August  1845,  the  governing  body  under  whose  authority 
and  direction  the  employment  of  the  solicitors  had  taken 
place,  and  who  were  liable  to  them,  or,  in  the  terms  of  the 
Act,  ^*  chargeable ;  ^  besides  which  he  had,  before  the 
actual  payment,  become  entitled  to  certain  shares  by  con* 
tract  with  Lee^  under  which  all  rights  and  liabilities  inci- 
dent  to  such  shares  became  vested  in  him ;  he  was  there- 
fore a  party  liable  to  pay,  or  whose  money  had  paid  the 
solicitors'  demand.  It  appears  to  me,  therefore,  that  Mr. 
Bass  was  a  party  entitled  to  an  order  for  taxing  the  soli- 
citors' demand,  and  so  Vice-Chancellor  Knight  Bruce  must 
have  thought ;  because  the  petition  was  not  dismissed, 
which  it  ought  to  have  been,  if  the  Court  had  been  of 
opinion  that  the  Petitioner  had  no  title  to  make   the 

application. 
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afipIicadbD.    I  have  indeed  to  r^pret,  that  I  have  not       1848. 


lure 


had  the  benefit  of  any  note  of  the  Vice-Chancellor's 
judgment;  bnt  I  must  assume  that  the  ordering  the     .Stephsn. 
petition  to  stand  over  must  have  been  founded  upon 
an  opimon  that  no  decisive  objection  had  been  raised  to 
the  order  prayed* 

I^  then,  Mr.  JBass  was  in  a  position  to  make  the  ap- 
plication, the  fact  of  payment  would  be  no  bar;  for  so 
the  Act  declares,  and  there  b  no  evidence  of  any  special 
contract  as  to  the  mode  of  remuneration,  which  has  been 
held  to  exclude  the  right  to  taxation ;  and  the  only  ques- 
tion that  remains,  is  whether  there  was  any  thing  in  what 
passed  at  the  time  of  payment  to  exclude  the  summary 
jurisdiction  of  the  Court,  and  to  make  it  exercisable 
only  in  a  regular  suit ;  for  there  is  no  question  here  as 
to  any  agreement  before  the  business  was  done  as  to  the 
manner  in  which  the  costs  were  to  be  charged,  or  the 
mode  by  which  die  amount  should  be  ascertamed,  as  in 
the  case  of  ^  re  Rhodes  {a) ;  nor  are  there  in  this  case 
any  fiicts  to  bring  it  within  the  authority  of  BaraoeU  y. 
Broohj  In  re  CattUn.{b)  The  observations  of  the 
Master  of  the  Rolls  in  that  case,  as  to  the  Court  not 
having  jurisdiction,  upon  a  petition,  to  open  a  settled 
account,  must  be  understood  to  have  reference  to  the 
fiu^ts  of  the  case,  in  which  the  amount  of  a  bill  of  costs 
formed  an  item  only  of  a  settled  account,  the  balance 
of  which  had  been  paid  to  the  client,  and  the  bill  in 
that  manner  discharged.  The  observations  cannot  have 
been  intended  to  apply  to  a  case  of  mere  settlement  of 
a  bill  of  costs ;  for  that  would  be  to  repudiate  the  juris- 
diction by  petiti<m  in  every  case  of  payment,  which  is 
of  itself  a  settlement ;  and  the  Master  of  the  Rolls  has 
in  many  cases,  acting  upon  the  authority  of  former  de- 
cisions, 

(a)  8  Beawnh  2S4.  (b)  8  Beavan^  191. 
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1848.  clsionsy  many  of  which  were  observed  upon  by  me  in 
^^^T^^^  Horlock  V,  Smith  and  Waters  v.  Taylor  {a),  under  special 
■Stephen,  circumstances  upon  petition  opened  such  settlements, 
and  directed  the  taxation  of  paid  bilis,  as  In  reTryon  (A}» 
In  re  Wells  (c);  and,  though  no  order  was  made,  the  prin* 
ciple  was  distinctly  recognised  mTke  MaiterqfFtpon  (i2)» 
and  in  The  Matter  of  Lees,  {e)  The  refusal  of  the 
Master  of  the  Rolls,  in  The  Matter  of  Whitcombe  (g)f  to 
direct  a  taxation,  has  l)een  referred  to,  as  throwing  some 
doubt  on  tliis  jurisdiction ;  but  the  facts  of  that  case 
were  very  peculiar,  to  which  the  expressions  used  by  the 
Master  of  the  RoUs  must  be  considered  as  referring, 
and  cannot  be  put  in  competition  with  the  authorities  I 
have  before  referred  to. 

If  then  the  Petitioner  w^as  in  a  position  Co  enUde 
him  to  make  the  application,  and  if  the  connecUon  be* 
tween  the  parties  was  merely  that  of  solicitor  and  dient, 
and  the  account  between  them  was  merely  that  of  costs, 
and  if  the  payment  and  settlement  of  such  account  did 
not  exclude  the  summary  jurisdiction  of  the  Court,  the 
only  remaining  question  will  be,  whether  there  were 
special  circumstances  to  authorise  the  exercise  of  such 
jurisdiction. 

It  is  not  a  case  in  which  the  proof  of  errors  can  be 
required,  one  of  (he  complaints  being  that;  the  client 
has  never  had  any  account  rendered,  and  is  therefor^ 
ignorant  of  what  it  consists ;  but  it  is  a  case  of  pressure 
and  of  undue  advantage  taken  of  the  exigencies  of  the 
client's  position  by  the  solicitor,  and  of  abuse  of  the 
power  he  had  acquired.     Of  such  pressure  and  im^ 

proper 

(a)  2  M.  <$•  C.  495.  and  526.  (d)  9  Beavan,  1 17. 

(6)  7  Beavauj  496.  (/)  5  Beavan,  410. 

(c)  a  Bcavan,  416.  (g)  8  Beavan,  HO. 
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proper  dealing,  the  letter  of  18th  of  November  1845,  (648. 
and  the  language  of  the  receipts,  leave  but  little  wanting  ^^^^^^^^ 
to  complete  the  proof.  They  prove  threats  of  the  Stepiikn. 
solicitors  to  act  adversely  to  the  wishes  and  policy  of 
the  clients,  and  a  denial  of  the  clients'  right  to  dismiss 
them,  and  withholding  papers  belonging  to  them ;  and 
a  stipulation  that  a  sum  of  28,00Q/.  for  costs  should  be 
paid  amongst  the  several  solicitors,  of  whicli  Stephen  and 
Hutchinson  were  to  have  18,000/.,  as  the  condition  of 
the  solicitors  abstaining  from  acting  upon  such  assumed 
rights,  and  carrying  such  threats  into  operation;  and 
the  evidence  proves  that  at  the  time  of  payment,  and 
as  the  reason  for  making  it,  the  circumstances  of  the 
company  were  such  as  to  require  the  immediate  pos- 
session and  use  of  the  documents,  which  could  only  be 
obtained  by  submitting  to  the  terms  imposed.  The 
agreement  stipulates,  in  the  strongest  terms,  that  the 
transaction  should  be  a  final  and  complete  settlement  of 
all  matters  in  difference;  but  if  the  case  be  one  within 
the  jurisdiction  of  the  Court,  that  jurisdiction  will  not 
be  ousted  by  the  terms  the  solicitors  have  compelled 
their  clients  to  adopt.  The  agreement  for  settlement 
provides,  that  bills  of  costs  shall  be  delivered  with  all 
practicable  speed;  but,  after  the  lapse  of  two  years,  no 
such  bills  have  been  delivered. 

The  first  thing  will  be  to  compel  the  delivery  of  the 
bills;  till  which  time  the  client  cannot  know  the  exteut 
of  the  cose  he  may  have  against  the  solicitors*  I  pro- 
pose to  make  the  usual  order,  where  no  bill  of  costs 
has  been  delivered. 


CASES  IN  CHANCERY. 


1847. 
JufylU 

January  S8. 

Instance  of  a 
constructive 
disposition 
of  residue. 


HODGKINSON  ».  BARROW. 

ri^HE  question  in  this  appeal  was,  whether  the  direc- 
'^  tions  contained  in  two  codicils  to  the  testator's  will 
amounted  to  a  disposition  of  the  residue  of  his  real  and 
personal  estate ;  or  whether,  as  to  such  residue,  there 
was  an  intestacy.  The  Vice-Chancellor  of  England 
was  of  the  latter  opinion,  and  had  so  decided. 

The  material  substance  of  the  documents  and  the 
other  circumstances  of  the  case  are,  for  the  puipose  of 
this  report,  sufficiently  stated  in  the  Lord  Chancellor's 
judgment. 

The  Lord  Chancellor. 

By  the  original  decree  the  will  and  two  codicils  of 
George  Hodgkinson  were  establkhed,  and  the  trusts 
thereof  ordered  to  be  performed  and  carried  into  exe- 
cution, and  various  inquiries  were  directed. 

By  the  order  on  further  directions  of  January  1847f 
it  was  declared  that  the  said  George  Hodgkinson  died 
intestate  as  to  the  reversion  of  his  real  estate  and  as  to 
his  personal  estate  not  specifically  bequeathed,  after  the 
life-interests  therein  respectively  given  by  his  will  to 
his  widow  the  late  Frances  Hodgkinson  ;  and  directs  that 
the  surplus,  if  any,  of  the  personal  estate  should  be 
divided  according  to  the  Statute  of  distributions. 

The  question  is,  whether  this  declaration  as  to  the 
intestacy  be  correct,  or  whether  the  will  and  codicils  do 

not 
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not  dispose  of  and  direct  the  distribution  of  the  corpus        1848. 
of  the  testator's  property.  m^"""^^^^*^ 

V, 

The  testator  was  twice  married;  first  to  Ann^  by     ^Aaaow, 
whom  he  bad  children,  the  Plaintifi  George  and  Mary 
Anuj  who  martiedJacisanj  the  father  and  mother  of  the 
Defendant,  WiUiam  Jackson  ;  and,  secondly,  he  married 
FranceSj  by  whom  he  had  the  Defendant  Frances  Maria. 

Upon  his  first  marriage  the  testator  executed  a  bond 
to  secure  1500/.  for  the  issue  of  the  marriage;  which, 
partly  by  himself,  and  partly  after  his  death,  has  been 
paid.  On  hb  second  marriage  a  settlement  was  ex- 
ecuted, by  which  the  lather  of  Frances^  the  wife,  settled 
50001.  for  the  benefit  of  the  husband,  wife,  and  chil* 
dren ;  and  the  testator  covenanted  by  settlement  or  will 
to  secure  all  the  real  and  personal  estate  he  should  have 
at  the  time  of  his  death,  for  the  benefit  of  Frances^  the 
intended  wife,  for  life,  not  extending  to  any  provision 
for  the  children. 

By  his  will  the  testator,  after  referring  to  this  settle- 
ment and  bond,  appointed  his  trustees  to  see  to  the  ful- 
filment of  the  bond;  and  he  directed  them  to  stand 
possessed  of  all  his  lands,  to  hold  to  them  their  heirs 
and  assigns  for  ever,  in  trust  for  the  purpose  of  the 
settlement,  and  for  no  other  intent  or  purpose  whatso- 
ever. And  he  directed  his  trustees  to  stand  possessed 
of  his  personal  estate  for  the  uses  in  such  settlement, 
and  no  other  save  some  small  legacies,  which  he  speci- 
^d;  and  he  appointed  such  trustees  and  his  wife  ex- 
ecutors. 

The  real  and  personal  estate  being  thus  given  for 
the  purposes  of  the  settlement,  and  that  settlement  being 
confined  to  tiie  life  estate  of  the  wife,  it  is  obvious  that 

there 
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1848.        there  would  have  been  an  intestacy  subject  to  such  life 

rT^'^^"'^     interest.     The   question    therefore  depends   upon  the 

V.  codicils. 

Aabrow. 

When  the  testator  made  his  codicilsi  he  must  have 
been  aware  that,  although  he  had  disposed  of  thebeneficial 
interest  in  his  real  and  personal  estate  only  during  the 
life  of  his  wifei  yet  that  under  his  will  the  whole  legal 
estate  and  interest  in  both  would  be  vested  in  his  trus- 
tees and  executors :  and  from  the  concluding  sentence 
of  his  will  it  appears  that  he  had  contemplated  some 
further  disposition  of  such  beneficial  interest,  at  least 
as  to  the  personalty;  for,  after  appointing  the  executors, 
he  adds,  *^  fully  confiding  in  them  to  fulfil  to  the  utmost 
of  their  power  any  memorandum  I  may  leave  or  attach 
to  this  paper,  written  verbally  or  in  writing,  signed  or 
not  signed  by  my  hand." 

Under  these  circumstances  the  testator  made  his  first 
codicil,  and  after  reciting  that,  upon  his  marriage  with 
his  wife  Frances^  a  provision  was  made  in  the  settlement 
for  the  issue  (which  must  allude  to  the  SOOOiL  settled 
by  the  father  of  Frances)  proceeds  thus ;  **  Now  my 
request  is,  and  I  do  direct,  that,  whatever  sum  or  sums 
of  money  may  arise  and  come  to  the  child  or  children 
of  that  marriage,  or  the  children  of  my  former  marriage, 
with  the  exception  of  such  sums  as  may  come  in  right 
of  their  respective  mothers,  that  my  said  trustees  will 
take  the  whole  of  my  real  and  personal  property  into 
their  consideration,  and  have  an  estimate  made  by  such 
discreet  person  as  they  may  fix  upon  :  and  my  will  is, 
to  divide  to  every  child  its  due  share  and  proportion ; 
also  taking  first  into  their  consideration  such  monies  as 
the  child  or  children  shall  have  received  during  my 
life  towards  their  advancement  in  the  world,  either 
upon  their  marriage  or  in  any  other  respect;  and, 

provided 
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provided  it  be  my  son's  wish,  and  my  dear  wife  is  con-        1848. 
sentive,  to  purchase  or  otherwise  to  rent  the  house  I    jj^^^*"^ 
dwell  ill,  that  the  said  trustees  do  in  that  cose  cause  i^. 

a  proper  and  reasonable  value  or  rent  to  be  made 
thereupon,  and  to  make  her  the  first  offer  before  any 
other  person  whatever." 

Upon  the  codicil  the  question  is,  whether  the  testator 
intended  to  dispose  oF  the  reversionary  interest  in  his 
real  estate,  and  of  his  personal  estate  after  the  life  in- 
terest before  given,  or  whether,  as  the  decree  declares, 
he  died  intestate  as  to  such  reversionary  interest  and 
personal  estate.  The  first  observation  that  occurs  is, 
that  if  this  be  the  right  construction,  the  codicil  was 
wholly  inoperative.  If  the  children  took  nothing  be-* 
yond  what  the  settlement  gave  them,  the  direction,  as  to 
their  bringing  their  portions  and  advancements  into 
hotchpot,  would  be  inoperative;  and,  as  the  mother 
tenant  for  life  under  the  settlement,  and  the  son  en- 
titled to  the  reversion  of  the  house  as  heir,  might  have 
disposed  of  it  as  they  might  have  agreed,  the  authority 
given  as  to  the  house  would  have  been  equally  in- 
operative; whereas,  if  he  intended  to  dispose  of  his 
reversionary  interest  in  his  real  and  personal  estate, 
both  directions  were  operative  and  important ;  but  still 
such  intention  must  be  manifested  by  suiBcient  expres- 
sionsi  and  I  think  there  is  quite  sufficient  for  that  pur- 
pose. 

He  directs  his  trustees  to  take  the  whole  of  his  real 
and  personal  property  into  their  consideration,  and  to 
have  an  estimate  made :  *^  and  my  will  is  to  divide  to 
every  child  its  due  share  and  proportion,"  To  divide 
what  ?  his  real  and  personal  property.  **  Its  due  share 
and  proportion "  of  what  ?  his  real  and  personal  pro- 
perty.    But  how  is  the  due  share  and  proportion  of 

each 
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each  chQd  to  be  ascertained?  By  reference  to  and 
taking  into  account  what  each  child  might  have  re- 
ceived under  the  settlement  (except  what  might  have 
come  to  them  in  right  of  their  respective  mothers),  or  by 
way  of  advancement  from  himself.  As  to  sums  so  to  be 
taken  into  the  account,  the  children  would  have  been 
absolutely  entitled;  they  must,  therefore,  have  been 
considered  as  entitled  in  the  same  degree  to  the  shares 
from  which  such  sums  were  to  be  deducted.  So  the 
provision  as  to  the  house  can  only  be  understood  as  an 
exception  from  the  direction  to  divide  the  whole  of  his 
real  and  personal  property.  The  same  observation  ap- 
plies to  the  direction  in  the  second  codicil  as  to  the 
tenement  which  he  provided  for  bis  daughters;  but  with 
this  addition,  that  he  adds  that  his  daughters  were  to 
pay  such  consideration  for  it  as  his  trustees  should 
^  think  right  and  proper  on  the  general  distribution  of 
aU  his  i^airs  ;  that  is,  that  the  value  of  such  tenement 
should  be  considered  as  so  much  received  by  his 
daughters  on  account  of  their  shares  of  his  real  and 
personal  estates. 


I  find,  therefore,  a  manifest  intention  to  dispose  of 
the  reversionary  interest  in  the  real  and  personal  estates 
indicated  by  sufficient  words  and  expressions.  I  must, 
therefore,  reverse  the  decree,  and  declare  that  the  re- 
sidue of  the  testator's  real  and  personal  estate  was  dis^ 
posed  of. 
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WHITE  e.  BRIGGS.  ^^*- 

Januofy  29. 

JOHN  WHITEj  by  his  will  dated  the  7th  ofSeptem-^  Construction 

•/,  *  ..  '1*1  of  the  words 

ber  1%S%  after  appointing    execators,  devised  as  «<  hdrs,"  and 

follows:  —  *'  I  eive  (and  under  this  word  I  mean  to  in-  *'^?^^»"  ^ 

u)|nicable  to 

elude  all  lawful  definitions  with  regard  to  the  disposal  dispositions 
of  property),  to  my  dear  wife,  if  she  survives  me,  the  ™^jj***, 
full  and  entire  use,  for  her  life,  of  all  my  property  of  tate  respec- 
every  description,  both  real  and  personal.     After  the     ^A^'estator 
death  of  my  wife,  my  nephew  Charles  Herbert  White  directed  that 
of  the  Bengal  Cavalry,  son  of  my  deceased  brother  dLthofhis 

Charles  White^  to  be  considered  heir  to  all  my  property  jp^^  ^  ^hom 

be  ffsre  a  liie 
not  otherwise  disposed  of;  but  having  had  little  inter-  interest  in  all 

course  with  him,  and  being  apprehensive  that  his  habits  ^^^^f^j 

require  some  control,  I  direct  that  whatever  portion  of  personal,  his 

my  properly  may  hereafter  be  possessed  by  him,  shall  he  nmeJ    °* 

be  secured  by  my  executors  for  the  benefit  of  his  &mily«  should  be 

My  whole  estate,  I  repeat,  is  to  be  possessed  and  en-  propertj  not 

joyed  by  my  wife  during  her  natural  life.     My  plate,  ^^^^Jl^  ^^ 

books,  pictures,  prints,  coins,  and  curiosities  of  every  added,  that,  as 

kind,  with  the  furniture,  are  to  be  held  as  appendages  j^L'^'^i'^ 

to  my  house;  but  consumable  articles,   viz. — linen,  course  with 

china,  liquors,  carriages,  horses,  and  the  like,  are  al-  J^j^^^^' 

lotted  entirely  to  my  wife's  use,  and  together  with  her  apprehensive 

1       .  •  1    .  J  ^  L      i*     11  that  his  habits 

jewels,   trmkets,   and   ornaments   may  be   finally   ap  migfat  require 

propriated  as  she  pleases,  with  the  sum  of  4000i.  in  aome  control, 

.  „  whatever  por- 

money.     tionofthe 

propertjrnupfat 
be  possessed  by  him  was  to  be  secured  by  the  executors  for  the  benefit  or  hb  fiunily. 
Held  that  the  real  estate  was  to  be  settled  on  the  nephew  for  life,  with  remainder  to 
his  sons  successively  in  tail  male,  with  remainder  to  his  daii^hters  as  tenants  in  com- 
mon in  fee :  and  the  personal  estate  upon  the  nephew  for  hfe,  with  remainder  to  all 
his  children  as  joint  tenants,  with  a  proviso  that  in  the  event  of  all  the  children 
dying  under  twenty-one,  and,  daughters,  unmarried,  or,  if  sons,  without  issue,  the 
personalty  should  be  held  in  trust  for  the  nephew  absolutely. 


56i 


CASES  IN  CHANCERY. 


1848. 


money/'  [And  after  some  directions  as  to  the  4000/., 
and  other  pecuniary  legacies,  the  will  proceeded 
thus:] —  **  After  the  decease  of  my  dear  wife,  my  real 
property,  consisting  of  a  bouse  with  appendages  as  be- 
fore stated,  and  the  garden  in  Doticasier,  the  field  of 
four  acres  which  I  purchased  of  Mr.  Broadieadf  and 
the  close  of  seven  and  a  half  acres  which  I  purchased 
of  Mrs.  ChilderSf  I  leave  to  my  nephew  before  men* 
tioned,  and  his  heirs  and  family.  My  object  in  pur- 
chasing the  first  field  was  to  guard  against  the  erection 
of  houses,  wiiich  would  have  incommoded  my  own  resi- 
dence.  I  leave  my  heirs  to  use  their  own  discretion 
regarding  it.  My  object  in  purchasing  Mrs.  Childersf 
field  was  to  effect  an  exchange  with  Mr.  Copley  for  a 
small  field  adjoining  my  garden.  Mr.  Copley  was  an 
assenting  party  to  this  purchase;  but  the  negociation 
between  us  was  impeded,  and  bis  own  power  interfered 
with,  by  an  increase  in  his  family.''  [Then,  after  some 
directions  as  to  the  testator's  funeral,  and  other  matters 
not  material  to  be  stated,  the  will  concluded  thus  {]  — 
*^  My  nephew  will  further  have  the  benefit  of  my  per^ 
sonal  property  variously  situated,  and  his  heirs  and 
family  after  him.  I  shall  annex  a  schedule  of  these ; 
but  again  urge  upon  my  executors  to  consider  it  an 
indispensable  obligation  to  secure  my  estate  in  the 
nature  of  a  trusteeship  for  the  parties  who  may  be  in- 
terested hereafter." 


The  testator  left  his  widow  and  his  nephew  Charles 
H.  While^  who  was  also  his  heir-at-law,  surviving  him. 
And  at  the  time  when  the  question  in  this  appeal  arose, 
the  nephew  had  one  son  and  several  daughters,  all  of 
whom  were  parties  to  the  suit,  which  was  instituted  ibr 
the  administration  of  the  testator's  estate  and  the  exe- 
cution of  the  trusts  of  his  will. 

Upon 
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Upon  the  hearing  of  the  cause  for  further  directions, 
before  the  Vice-Chancellor  of  England,  it  was,  amongst 
other  things,  declared,  that,  according  to  the  true  con- 
struction of  the  will,  a  valid  trust  was  created  for  the 
purpose  of  having  a  settlement  made  of  the  real  estate 
and  the  residuary  personal  estate  of  the  testator,  for  the 
benefit  of  the  Defendant  Charles  H.  White  and  his 
family,  subject  to  the  life  interest  of  the  widow  therein ; 
and  it  was  referred  to  the  Master  to  approve  of  a  settle- 
ment accordingly. 


1848. 


The  Master  having  accordingly  approved  of  a  settle- 
ment, several  parties  filed  exceptions  to  his  report :  on  the 
hearing  of  which,  and  of  the  cause  for  further  directions, 
die  exceptions  were  overruled ;  but  it  was  declared,  that, 
according  to  the  true  construction  of  the  will,  the  renl 
estate  of  the  testator  ought  to  be  vested  in  trustees  to 
the  use  of  the  testator's  widow  and  her  assigns  for  her 
life,  without  impeachment  of  waste,  with  remainder  in 
trust  for  Charles  H.  White  for  life,  without  impeachment 
of  waste,  with  remainder  in  trust  for  all  and  every  the 
children  and  child  of  the  said  Charles  H,  Wliiie,  born  or 
to  be  born  as  joint  tenants  in  fee :  and  that  after  the  de- 
cease of  the  widow  the  residuary  personal  estate  of  the 
testator,  except  the  heir  looms,  ought  to  be  transferred 
by  the  executors  and  vested  in  trustees,  upon  trust  for 
Charles  H.  White,  for  life,  and  after  his  decease,  in  trust 
for  the  child  or  children  of  the  said  Charles  H.  While 
born  and  to  be  born  as  joint  tenants  absolutely :  but  the 
trusts,  both  of  the  real  and  personal  estate,  were  to  be 
subject  to  this  proviso,  that,  if  no  child  of  Charles  H. 
White  should  be  living  at  his  death,  the  trustees  should 
stand  seised  of  the  real  estates  in  trust  for  Charles  H. 
While,  his  heirs  and  assigns,  and  should  stand  possessed 
of  the  personal  estate  in  trust  for  Charles  //.  While,  his 
executors,  administrators,  and  assigns.     And  it  was  re- 
VoL.  II.  Q  q  ferred 
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ferred  back  to  the  Master  to  review  his  report,  and  to 
alter  the  settlement,  having  regard  to  that  declaration. 

Two  appeals  were  presented  against  that  order—* 
one  by  the  son  of  Charles  H.  Whitey  against  so  much  of 
the  declaration  as  related  to  the  real  estate;  and  the 
other  by  the  younger  children,  as  to  the  proviso  which 
made  the  interest  of  all  the  children  depend  upon  the 
contingency  of  one  of  them  surviving  the  father. 

On  the  hearing  of  the  appeals, 

Mr.  Campbell^  for  the  son,  contended,  that  the  settle* 
ment  of  the  real  estate  ought  to  have  been  on  Charles 
H.  White  for  life,  remainder  to  hb  first  and  other  sons 
in  tail  male,  remainder  to  his  daughters  in  tail  general, 
with  remainder  to  Charles  H.  White  in  fee.  He  ob- 
served that  there  were  separate  directions  as  to  the  set- 
tlement of  the  real  and  personal  estate  respectively,  and 
cited  Chapman^^  case  (a),  Counden  v.  Clarke  (&),  Wright 
v.  Atkyns.  (c) 


Mr.  Walker^  for  the  daughters  of  Charles  H.  White^ 
observed,  that  Wright  v.  Atkyns  was  no  authority  as  Sir 
W.  Grant*s  decision  had  been  reversed  by  the  House  of 
Lords  (d) ;  and  he  insisted  that,  in  this  case,  there  were 
not  separate  directions  as  to  the  settlement  of  the  real 
and  personal  estates ;  for  that,  taking  the  whole  will  to- 
gether,  there  was  a  clear  intention  that  they  should 
both  be  dealt  with  in  the  same  way ;  and  he  cited  Barnes 
V.  Patch  {e)y  Blackwell  v.  BuU  {g\  Woods  v.  Woods  (A), 
Pi/ot  V.  Pyot  («),  Gwynne  v.  Muddock  (i). 

Mr. 

(a)  Di/er,  333.  (g)  1  Keen,  176. 

lb)  Hob.  29.  (h)  1  Jfy.  4"  OT'  401. 

(c)   17  Vet,  255.  (i)    1  Ves.  335. 

(rf)  Turn.  4-  Rust.  146  (*)  14  Vet.  488. 
(e)  8  Vet.  604. 
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Mr.  Campbelly  in  reply,  observed,  that  in  Barnes  y. 
Patch  the  record  was  not  so  framed  as  to  bring  the 
conflicting  interests  into  opposition  to  each  other,  and 
therefore  that  the  decbion  was  of  no  value  as  an  au* 
thority« 


1848. 


The  Lord  Chancellor. 

In  this  case  there  are  two  points  which  I  have  to 
(Consider;  first,  whether,  as  to  the  real  estate,  the 
Vice-Chancellor  was  right  in  declaring  that  after  the 
death  of  the  father  it  was  divisible  amongst  all  the 
children,  or  whether  it  did  not,  in  that  event,  belong 
to  the  eldest  son  ;  and,  second,  as  to  both  real  and  per- 
sonal estate,  whether  the  declaration  was  correct  in 
making  the  interest  of  the  children  depend  upon  theit 
surviving  their  father. 


JoMUsry  29. 


As  to  the  first,  I  consider  it  as  settled  that  a  gift  to 
A.  for  life,  with  remainder  to  his  family,  would  be  a  gift 
of  it  to  the  heir  after  his  death.  Chapmaris  Case  (a), 
Counden  v.  Clarke  (A),  Wright  v.  Atkyns  (c)  Doe  v. 
Smith,  (d)  This  construction  was  probably  adopted 
upon  the  ground  that  the  expression  implied  an  inten- 
tion that,  after  the  particular  estate,  the  property  should 
go  and  descend  according  to  the  rule  of  law;  but 
whether  this  be  so  or  not  with  respect  to  other  cases,  it 
appears  to  me  to  be  clear  that  such  was  the  sense  in 
which  the  testator  in  this  case  used  the  expression. 
He  first  uses  expressions  which,  unexplained,  would 
have  ^iven  the  fee  to  his  nephew ;  afterwards,  however, 
he  restricts  the  gift,  but  not  for  the  purpose  of  di- 
minishing its  value  or  amount  beyond  what  was  neces- 
sary 


(a)  Dyer,  333. 
lb)  Hob.  29. 


Qq  2 


(c)  G.  Cooper,  122. 

(d)  5M.^SeL  126. 
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White 

V. 

Briggs. 


sary  to  guard  against  the  supposed  improvidence  of  the 
nephew,  and  to  secure  the  property  to  his  family ;  and 
in  these  subsequent  directions  he  twice  uses  the  terms 
*'  heirs  "  or  "  family  "  of  the  nephew.     He  has  in  effect 
said  that  the  nephew  shall  have  the  whole  interest,  but 
without  the  power  of  disinheriting  his  heirs ;  which  can 
only  be  effected   by  making  him  tenant  for  life.     The 
Vice-Chancellor  relies  upon  the  meaning  of  the  word 
"  family  "  as  applied  to  Mr.  Copley.     The  word  family  is 
flexible,  and  capable  of  different  meanings.     It  is  in 
this  will  used  in  two  different  senses;  and,  as  we  have 
the  meaning  explained  by  passages  applicable   to  the 
same  subject-matter  as  that  upon  which   the  question 
arises,  it  is,  I  think,  more  correct  to  adopt  such  ex- 
planation, and  not  to  resort  to  another  passage  in  which 
indeed  the  same  word  is  to  be  found,  but  applicable  to 
a  subject  totally  distinct ;  the  one  relating  to  the  suc- 
cession to  the  property,  the  other  to  the  number  of 
another  person's  children.     Such  appears  to  have  been 
the  Vice-Chancellor's  first  impression,  as  appears  from 
the  Report,  {a)     I   cannot,   therefore,  adopt  the  con- 
struction   which  gives  the   freehold    estate   to   all   the 
children  of  the  nephew  as  joint  tenants  in  fee;  but,  fol- 
lowing up  the  rule  of  construction  I  have  adopted  — 
namely,  that  the  testator's  object  was  that  the  succession 
to  his  property  should  be  secured  as  far  as  possible  in 
the  course  prescribed  by  law  —  and  finding  that  he  has 
directed  his  trustees  to  secure  it  for  the  benefit  of  the 
family,  and  afterwards  ^'  in  the  nature  of  trusteeship  for 
the  parties  who  may  be  interested  hereafter,"  I  must 
adopt   the  construction   approved   by  the   Vice-Chan- 
cellor in  page  20.  of  the  Report,  where  he  says  that  the 
testator  intended  the  nephew  and  the  child  or  children 
of  his  nephew  to  take,  not  collectively,  but  in  succession ; 

and 
{a)  Sec  15  Sim.  p.  20. 
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and  I  must  thereFore  approve  and  confirm  the  Report 
of  the  Master,  who,  as  I  understand  it  (for  I  have  not 
been  furnished  with  the  Report)  had  proposed  that  the 
property  should  be  'settled,  after  the  decease  of  Charles 
Herbert  White^  upon  his  sons  successively  in  tail  male, 
with  remainder  to  all  his  daughters  as  tenants  in  common 
in  fee. 


WniTK 

V, 

Brigos. 


As  to  the  personal  estate,  I  diink  the  same  principle 
applicable  to  the  words  '*  heir"  or  *'  family"  as  I  have  ap- 
plied with  respect  to  the  real  estate,  as  describing  those 
of  his  family  who  would  take  by  operation  of  law,  if 
the  father  should  not   exercise  the  ordinary  power  of 
disposition  which  the  testator  deprived  him  of;  accord- 
ing to  which   principle,  all  the  children  would   take 
equally,  and,  for  the  purpose  of  securing  the   largest 
benefit  to  that  class,  would  take  as  joint  tenants :  and  so 
far  I  think  the  decree  right ;  but  I  cannot  see  the  pro- 
priety or  justice  of  the  proviso  introduced  as  to  the 
personal  as  well  as  to  the  freehold  estates,  that  upon 
the  death  of  ail  the  children  before  Charles  Herbert 
White  the  whole  was  to  revert  to  him.     If  the  testator 
had  himself  given  no  directions  upon  this  point,  the 
Court  would  jnost  reluctantly,  if  there  had  been  any 
ambiguity,  have  adopted  a  construction  so  unfavorable 
to  the   children,    under   which   they   might  all  have 
married,  and    had  families  themselves,   and  yet  have 
been  deprived  of  the  provision  under  the  will  by  them- 
selves dying  in  the  lifetime  of  the  tenant  for  life.     But 
in  this  case  the  testator  has  expressed  a  wish  that  the 
property  should  be  secured  for  the  family.     And  is  this 
the  best  provision  for  that  purpose  ?  or  is  it  not  rather 
giving  to  the  nephew  a  power,  in  a  certain  event,  over 
the  property  to  the  prejudice  of  the  family,  who,  though 
by  death  prevented  from  enjoying  it  themselves,  may 
have  objects  to  effect,  and  duties  to  perform,  for  which 

Q  q  S  the 
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the  title  to  this  property,  though  subject  to  the  life  estate 
of  the  nephew,  may  be  most  essential  ?  The  only  pro- 
viso which  I  think  it  reasonable  to  introduce,  if  the 
state  of  the  family  makes  that  important,  is,  as  suggested 
by  the  exception  of  the  younger  children,  that  the  per- 
sonal estate  should  be  held  in  trust  for  Charles  Herbert 
White  upon  the  death  of  all  the  children  under  twenty- 
one,  and,  in  the  case  of  daughters,  unmarried,  and,  in 
the  case  of  sons,  without  lawful  issue.  The  joint  tenancy 
sufficiently  provides  for  the  survivorship  between  the 
children. 


I  am  aware  that  in  considering  the  word  "  family  ** 
as  designating  heir  to  real  estate,  and  next  of  kin  as 
to  personal,  I  am  not  adopting  an  opinion  attributed 
to  Lord  Eldon  by  Sir  George  Cooper^  in  Wright  v. 
AtJcyns.  (a)  The  object  is  to  discover  and  carry  into 
effect  the  testator's  intention  ;  and  for  that  purpose,  upon 
the  principle  I  have  before  explained,  the  word  "  family,** 
particularly  when  explained  by  the  word  "  heir,"  is,  I 
think,  as  indicative  of  next  of  kin  in  cases  of  personalty, 
as  it  is  of  heir-at-law  in  cases  of  real  estate ;  and  many 
decisions  have  given  effect  to  such  construction.  Why 
then  is  not  that  rule  to  prevail  in  this  <j^se?  I  think 
the  rule  right  in  principle;  and  in  carrying  into  effect  the 
testator's  intentions  I  am  therefore  bound  to  follow  it, 
and  disclaim  any  right  or  intention  of  regulating  my 
decision  by  any  supposed  balance  of  fairness,  with 
reference  to  other  decisions,  between  the  claims  of  real 
and  personal  representatives, — a  ground  of  decision  attri- 
buted to  LfOrd  Eldon  in  the  case  referred  to,  but  which 
I  am  satisfied  he  never  acted  upon ;  and  any  expression 
from  which  such  a  doctrine  may  have  been  assumed, 
could  not  have  been  seriously  used  by  him. 


(o)  G.  Coop,  123. 
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FORD  V.  WASTELL.  j^^  17 

nnHE  Defendant  in  this  suit  was  entitled  under  her  Theenrolmeot 

-■-    father's  will  to  a  share  of  his  real  estate,  subject  o[an/>r<ler 

•^         absolute  of 
to  the  payment  of  his  debts ;  and  the  Plaintiff  had  acted  foreclosure 

as  her  solicitor  in  a  suit  for  the  administration  of  the  ^^^  °?**  ""^ 

more  than  an 

the  testator's  estate :  but,  the  Defendant  having  changed  enrolment  of 
her  solicitor  in  the  progress  of  the  cause,  he  brought  (J^^^J^ 
an  action  against  her  for  the  amount  of  his  bill  of  preclude  the 
costs,  and,   having  recovered  judgment,    he   instituted  again  enlarg- 

this    suit  as  a  judement-creditor  for  a  sale  under  the  ing  the  time  in 

a  proper  case 
1  &  2  Vict.  c.  110.   of  the  Defendant's   share  of  her  and  upon  the 

father's  real  estate.  At  the  hearing  of  that  suit,  a  decree  """*l*«rm8. 
was  made  for  foreclosure,  the  Defendant  preferring 
that  to  a  sale;  and,  after  several  enlargements  of  the 
time  for  payment  of  the  principal,  interest,  and  costs,  the 
Plaintiff  ultimately  obtained  an  order  absolute  of  fore- 
closure, which  order  was  in  due  course  enrolled ;  afler  f 
which  the  Defendant  applied  to  open  the  foreclosure,  and 
for  a  further  enlargement  of  the  time. 

Vice-Chancellor  Wigram^  before  whom  the  motion  was 
made,  originally  declined  to  make  the  order,  suggesting, 
that  as  the  vacating  -of  an  enrolment  was  in  question, 
the  application  had  better  be  made  to  the  Lord  Chan- 
cellor. 


A  motion  was  accordingly  now  made  before  his 
Lordship  for  an  enlargement  of  the  time,  and,  if  neces- 
sary, that  the  enrolment  might  be  vacated. 

Qq  4  It 
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It  was  not  disputed  that  the  Defendant's  interest  in 

the  estate  was  worth  three  or  four  times  the  amount  of 

V,  the  debt,  and,  upon  that  and  other  circumstances   of 

Wasteix.     hardship  in  the  case,  the  Lord  Chancellor  at  an  early 

stage  of  the  argument  intimated  his  opinion,  that,  but 

for  the  enrolment,  he  should  be  bound  by  the  autho* 

rities  to  grant  the  application.    The  argument  was  there- 

.  fore  confined  to  the  effect  of  the  enrolment. 

On  that  point, 

Mr.  Wood  and  Mn  Goodeoe  cited  Cokei*  v.  Beavit  (a) 
and  Ismoord  v.  Claypool  (6),  both  in  the  time  of  Cliarlet 
tlie  Second,  in  which  it  was  treated  as  a  common  prac- 
tice to  open  decrees  of  foreclosure,  notwithstanding 
enrolment ;  also,  Kemp  v.  Squire  (c),  in  which  a  decree^ 
obtained  by  default,  was  opened  by  Lord  Hardwicke 
after  enrolment  Benson  v.  Vernon  {d)^  in  which  the 
same  thing  was  done  by  the  House  of  Lords,  and  Cromp^ 
ton  V.  Lord  Effingham  (^),  in  which  the  time  was 
enlarged,  notwithstanding  the  order  absolute  for  fore- 
closure had,  as  in  this  case,  been  enrolled.  They 
9  admitted  that    enrolment  precluded  this   Court  from 

rehearing  any  cause  upon  the  merits ;  but  they  con-* 
tended  that  an  order  of  foreclosure  absolute  was  not 
to  be  considered  as  an  adjudication  upon  the  merits, 
otherwise  the  Court  would  not  on  motion  open  such  an 
order  for  the  purpose  of  enlarging  the  time,  even  where 
it  had  not  been  enrolled;  and  yet  in  that  case  it  was  a 
common  practice. 

The  Lord  Chancellor. 

The  cases  in  which  the  decree  has  been  enrolled  do 


not 


(fl)  1  lUp,  CL  134.  (d)  3  Br.  P.  C.  626. 

(b)  lb.  139.  (0  9  Sim.  311.  n. 

(c)  1  Vez.  205.  and   1  Dkk. 
131. 


V. 


CASES  IN  CHANCERY.  593 

not  help  you.  The  meaning  of  a  decree  in  a  fore- 
closure  suit  is  merely  that,  iu  a  certain  event,  —  viz* 
non-payment  of  money  within  a  time  to  be  fixed  by  the 
Master,  —  the  Court  xmll  foreclose.  It  is  the  subsequent  Wastbll. 
order  on  default  of  payment  which  creates  the  fore- 
closure,  and  it  is  that  order  .which  is  here  enrolled. 
Crompton  ▼.  Lord  Effingham  seems  to  be  the  only  case 
in  which  the  time  has  been  enlarged  after  enrolment  of 
the  order  absolute :  but  in  that  case  there  was  another 
ground  for  opening  the  foreclosure,  as  the  order  abso- 
lute appears  to  have  been  made  during  an  abatement 
of  the  suit  As  to  the  older  cases,  I  attach  little 
weight  to  them :  they  are  so  loose.  One  of  them,  the 
report  of  which  is  in  four  lines,  contains,  no  doubt,  the 
whole  proposition  for  which  you  contend  :  but  I  cannot 
act  upon  that. 

Mr.  BjomiUy  and  Mr.  Randallj  contra,  cited  Pickett 
V.  Loggon  (a),  and  Nanny  v.  Edwards  (&),  and  con- 
tended that  the  order  absolute  gave  the  mortgagee  an 
estate,  which,  after  the  order  was  enrolled,  could  only 
be  devested,  if  at  all,  in  the  House  of  Lords. 

Mr.  Wood  having  replied,  the  motion  stood  over  for 
the  Registrar  to  search  for  authorities. 

On  its  being  mentioned  again,  after  a  long  interval, 
no  further  authorities  were  produced,  but 

The  Lord  Chancellor  said,  — •  I  think  that,  notwith- 
standing the  enrolment  of  the  order,  the  time  may  be 
enlarged.     It  is  clear,  that  an  enrolment  of  the  decree  of 
foreclosure  does  not  prevent  it,  and  the  only  question  is, 
whether  the  circumstance  that  here  the  order  making 

the 

(a)  5  Vet.  702.  (b)  4  Rust.  124. 
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the  foreclosure  absolute  has  been  enrolled,  makes  a  dif- 
ference, it  being  clear,  that  where  there  has  been  no 
enrolment,  an  order  enlarging  the  time  does  not  touch 
the  decree  of  foreclosure.  His  Lordship  then  adverted 
briefly  to  the  great  hardship  of  the  case,  and  the  result 
was,  that  the  time  was  enlarged  on  the  usual  terms,  and 
mthout  vacating  the  enrolment. 


1848* 
Jetnuary 


NIGHTINGALE  i;.  GOULBOURN. 


It  18  no  crite-  nHHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 
iimilidity  of  cellor  Wigram  (reported  in  5  Hare^  484.)9  on  the 

a  charity  be-     effect  of  a  residuary  bequest  in  a  will  —  *^  To  the  Queen's 

M  not  capable]  Chancellor  of  the  Exchequer  for  the  time  being,  and 
of  being  ad- 
ministered in 
this  Court ; 
for  that  is  the 
case  in  every 
charity  gift 
which  is  ad- 
ministered by 
the  sign  map- 
nual :  but  it 
it  a  criterion 
where  the 
question  is 
whether  the 
gift  be  cha- 
ritable or  not. 
A  bequest 

of  residue  "to  cited,  were  the  same  as  in  the  Court  below. 

the  Queen's  The 

Chancellor  of 

the  Exchequer  for  the  time  bdng,  and  to  be  b^  him  anpropriated  to  the  benefit 
and  advantage  of  my  beloved  country  Great  BrUam^  held  to  be  a  good  charity  be- 
quest. 

And,  temble,  that  the  selection  of  a  particular  officer  of  the  government  as  trustee 
marks  the  mode  of  application  sufficiently  to  preclude  the  exercise  of  any  discretion 
on  that  subject. 


to  be  by  him  appropriated  to  the  benefit  and  advantage 
of  my  beloved  country  Great  Britain.** 

Mr.  Bomilh/  and  Mr.  Bell^  for  the  Plaintifi^  the  Ap- 
pellant, who  was  one  of  the  next  of  kin. 

Mr.  7\viss,  and  Mr.  Wray,  for  the  Attorney-General 
and  the  Chancellor  of  the  Exchequeri  in  support  of  the 
decree. 

The  topics  used  in  argument,  and  the  authorities 
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7%e  Lord  Chancellor — after  obseiring  that  the        1848. 

fund  was  pure  personalt\\  and,  therefore,  that  there   J'^'*^^^^ 

•  ,      w  .      *        .         .        .n    •       Nightingale 

was  no  question  on  the  Mortmain  Act,  but  that  if  the  v. 

legacy  was  good,  it  was  clearly  a  charity  legacy  in  the    ^ulbouen. 
large  sense  of  that  term,  as  adopted  in  Aitorney^Gene* 
ral  ▼•  Brawn  (a),  Attomey'General  ▼•  Heelis  (i),  Attorney 
General  v.  Corporation  (^Dublin  (c) "—  proceeded  as  fol- 
lows :  — 

Many  bequests  have  been  held  good  charitable  gifts 
to  parbhes,  towns,  counties,  and  provinces :  West  ▼• 
Knight  {d\  Attomey^General  ▼•  Mayor  of  Carlisle  (f ), 
Attomey^General  v.  Lord  Lonsdale  {g\  Mitjbrd  v.  Rey^ 
nolds  {h) ;  and  so  have  gifts  in  aid  of  the  public  revenue  ; 
as  in  TheUussoti  ▼•  Woodford  (f ),  in  which  case  the  Attor- 
ney-General was  a  party,  and  the  trusts  of  the  will 
were  established,  and  no  objection  raised  to  the  gift, 
and  in  Neaaland  v.  Attomey-'GeneraL  (k)  Why  then  is 
the  present  gift  not  good  ?  Why  is  this  kind  of  cha- 
ritable gift  to  be  held  void  because  the  particular  objects 
are  not  specified,  when  that  objection  does  not  prevail 
in  what  have  been  called  proper  charities. 

It  is  no  criterion  of  the  invalidity  of  a  charity  be- 
quest, that  it  is  not  capable  of  being  administered  in  this 
Court,  for  that  is  the  case  in  every  charitable  gift  which 
is  administered  under  the  sign  manual:  Moggridge 
v.  Thackwell  (/) ;  but  it  is  a  criterion  when  the  question 
is,  whether  the  gift  be  charitable  or  not,  as  in  Morice 
▼•  The  Bishop  of  Durham  (m)  and  many  similar  cases 

which 

(a)  1  Sunm.  265.  (h)  1  Pkitt.  185. 

(b)  2  Sim.  ^  St.  67.  (i)  4  Vcm.  227. 

(c)  1  B&gh.  N.  S.  312.  (k)  3  Mer.  684. 

(d)  I  Co.  in  Ch.  134.  (0  7  Ves.  36. 

(e)  2  &m.  437.  (w)  9  Vet,  399. 
(g)  I  ^un.  105. 
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1 848.       which  have  occurred  since,  none  of  which  appear  to  me 

S^^^^^^^     to  have  any  application  to  the  present. 
Nightingale  j     rr  r 


V. 
GOIILBOURN. 


IF  a  gift  to  the  Government  for  the  benefit  of  the 
public  be  good,  can  it  become  bad  because  it  is  given  to 
one  member  of  that  Government  for  the  same  purpose  ? 
If  any  objection  could  be  founded  upon  the  circum- 
stance that  the  particular  objects  of  the  gift  were  not 
specified,  the  selection  of  an  officer  of  the  Government 
at  the  head  of  a  particular  department  would  seem 
very  much  to  diminish  that  objection.  The  Chancellor 
of  the  Exchequer  for  the  time  being  cannot  take  the 
legacy  for  himself;  but  the  gift  to  the  holder  of  the 
ofiice  strongly  marks  in  what  manner  the  public  were 
to  be  benefited,  and  would  probably  be  considered  as 
precluding  the  exercise  of  any  discretion  in  the  appli- 
cation. This,  however,  is  not  now  for  consideration,  the 
question  being,  whether  the  gift  itself  is  void.  I  see  no 
reason  for  doubting  the  propriety  of  the  many  similar 
cases  which  have  been  referred  to,  and  if  I  didy  think- 
ing as  I  do  that  the  present  falls  within  the  principle 
of  them,  I  should  be  bound  to  follow  them.  I  must 
dismiss  the  appeal  with  costs. 
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The  GREAT  WESTERN  Railway  Company  v.  Tlie   Januarj,  n. 
BIRMINGHAM   and   OXFORD  JUNCTION  „ ,  ^e- 

rcbruary  9. 

Railway  Company  and  Otliers. 

THIS  was  an  appeal  from  an   order  of  the  Vice-  By  an  agree- 
Chancellor  of  England,  overruling  a  general  de-  "^^^  ^Z^t 
mnrrer  to  the  bill,  which  prayed  that  a  certain  agreement  rated  railway 
for  the  sale  of  the  Birmingham  and   Oxford  Railway  jy.'"anil*C.'  it' 
to  the  Plaintiffs  might  be  specifically  performed,  and  was  agreed 
that  that  Railway  Company,  and  its  Directors,  who  purchase  the 

were  also  Defendants,  miirht  be  restrained  by  injunction  ^^^^^  '^° , 

..  n.iri       railways  when 

from  entenng  into  any  agreement  for  the  sale  of  that  completed, 

railway   to  the  London  and   NoHh    Western   Railway  *{J^  '^**^' j." 

^  •    the  meantime. 

Company,  their  capitals 
should  be 
amalgamated  for  the  purpose  of  such  completion,  A,  undertaking  to  supply  any 
deficiency:  and  it  was  provided  that  all  the  three  companies  should  concur 
in  applications  to  parliament  for  the  necessary  powers  to  carry  the  agreement 
into  eiTect.  At  the  time  the  agreement  was  entered  into,  B.  had  power,  with 
the  consent  of  three  fifths  of  its  shareholders,  to  sell  its  railway  to  A.,  but  C*. 
had  no  such  power,  and  neither  B.  nor  C.  had  any  power  of  amalgamation.  The 
agreement  was  duly  ratified  by  three  fifths  of  the  shareholders  in  each  of  the  three 
companies,  and  C  subsequently  obtained  an  Act  giving  it  the  required  powers :  but 
before  a  similar  Act  was  obtained  by  B,  a  large  majority  of  its  shareholders  had  be- 
come adverse  to  the  project,  so  that  no  such  act  could  be  obtained ;  and  the  directors 
of  that  company,  with  the  sanction  of  the  shareholders,  were  proceeding  to  construct 
and  dispose  ot  their  railway  in  a  manner  inconsistent  with  the  agreement.  A  de- 
murrer to  a  bill  filed  by  A.  against  B,  and  its  directors  for  specific  peribrmance  of 
the  agreement,  and  an  injunction,  was  overruled  and  the  injunction  granted ;  it  being 
dear  that,  for  the  completion  of  the  purchase,  no  further  parliamentary  powers  were 
necessary,  and  it  being  at  least  doubtful  whether  the  Defendants  could  be  heard  in 
this  Court  to  say  that  the  Plaintiffs  were  not  entitled  to  the  performance  of  that 
part  of  the  agreement,  merely  because  there  was  another  part  (viz.  the  provision  for 
amalgamation)  which  required  additional  parliamentary  powers  to  give  efl^ct  to  it, 
which  powers  they  refused  to  apply  for. 

The  Court  will  in  many  cases  bterfere  to  pr^rve  property  in  ttatn  quo  during 
the  pendency  of  a  suit  in  which  the  rights  to  it  are  to  be  decided  :  and  that  without 
expressing,  and  often  without  having  the  means  of  forming,  any  opinion  as  to  such 
rights.  And,  in  order  to  support  an  injunction  for  such  purpose,  it  is  not  necessary 
for  the  Court  to  decide  upon  the  merits  in  favour  of  the  Plaintiff.  If,  therefore, 
the  bill  states  a  substantial  question  between  the  parties,  the  title  to  the  injunction 
may  be  good,  and  yet  the  title  to  the  relief  prayea  may  ultimately  fail. 
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Company,  or  from  in  any  manner  dealing  with  such 
railway,  or  with  the  property  or  effects  thereof,  except 
with  the  approbation  of  the  Plaintiffs ;  and  from  doing, 
or  omitting  to  do,  or  procuring  the  doing  or  omission 
of  any  act,  matter,  or  thing,  the  doing  or  omission  of 
which  was  or  might  be  in  breach  or  violation  o^  or  re- 
pugnant to,  or  inconsistent  with,  the  said  agreement 

By  the  agreement  in  question,  which  bore  date 
the  12th  of  November 9  and  was  entitled,  *' Heads  of 
agreement  between  the  JDirectors  of  the  Great  Western 
Railway  Company,  and  the  Directors  of  the  Bir^ 
mtngham  and  Oxford  and  of  the  Birmingham  Wot- 
verhampton  and  Dudley  Railway  Companies,  for  the 
purchase  of  the  said  two  lines  by  the  Great  Western 
Railway  Company,**  it  was  provided,  among  other 
things,  that  the  Great  Western  Railway  Company 
should  purchase  both  the  other  railways,  which  were 
only  partially  completed,  at  a  premium  of  10^  per  cent., 
payable  on  the  1st  of  July  1850,  or,  upon  the  com- 
pletion of  the  lines,  whichever  should_|first  happen; 
that  those  two  companies  and  their  respective  capitals 
should  be  amalgamated,  and  powers  taken  for  the  broad 
gauge  in  addition  to  the  narrow  gauge  thereon,  and 
that  an  arrangement  should  be  made  for  blending  the 
Great  Western  Board  with  the  Directors  of  the  amal- 
gamated companies,  in  such  manner  as  to  give  the 
Great  Western  Company  an  effectual  control  over  their 
expenditure,  it  being  understood  that  any  further  capital 
required  for  the  completion  of  the  two  lines  beyond  the 
aggregate  amount  of  their  capitals  should  be  provided 
by  the  Great  Western  Company. 


The  Birmingham  and  Oxford  Company's  Act  con- 
tained an  express  authority  to  the  Directors,  with  the 
consent  of  three  fifths  of  the  shareholders,  to  sell  that 

railway 
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railway  to  the  Grecit  Western  Company.     But  the  J3/r-  1848. 

mingham  and  Wolverhampton  Company's  Act  contained  ^tT^^q^ 

DO  power  of  sale,  and  neither  of  the  acts  contained  any  Western 

power  of  amalgamation  at  all.     But,  by  a  deed  of  cove-  comply 

nant  entered  into  on  the  2d  of  January  184*?,  between  o. 

The 
the  Great  Western  Company  of  the  one  part,  and  the   birminghau 

Birmingham  and  Oxford  Company  on  the  other  part,    ^^^  Oxford 
and   which  was  intended  to  be  supplemental  to  the       Railway 
agreement  of  the  1 2th  of  Naoember  1 846,  it  was,  amongst      Company. 
other  things,  expressly  agreed,  that  the  Birmingham  and 
Oxford  Company  should  concur  in  the  necessary  appli- 
cation to  parliament  in  the  ensuing  session  for  powers 
to  construct  the  railway  on  the  broad  gauge  principle, 
and  also  for  their  amalgamation  with  the  Birmingham 
Wolverhampton  and   Dudley    Company,   and    for    the 
blending  of  the  boards  of  directors  in  such  manner  and 
for  such  purposes  as  in  the  former  agreement  men- 
tioned. 

The  bill,  after  stating  these  instruments,  alleged  that 
the  agreement  of  November  1846  was,  before  the  end  of 
that  year,  duly  ratified  and  confirmed  by  general  meet- 
ings of  the  shareholders  of  each  of  the  three  companies, 
and  that  the  several  boards  of  directors  were  authorised 
to  take  the  necessary  steps  for  carrying  it  into  effect. 
That  an  Act  was  accordingly  obtained  during  the  en- 
suing session,  giving  the  required  powers  to  the  Bir^ 
mingham  Wolverhampton  and  Dudley  Company,  and 
that  a  similar  act  was  applied  for  by  the  Directors  of 
the  Birmingham  and  Oxford  Company ;  but  that,  in  con- 
sequence of  extensive  purchases  of  shares  in  that  com- 
pany by  parties  connected  with  the  London  and  North 
Western  Company  in  the  beginning  of  the  year  1847,  a 
large  majority  of  the  shareholders  in  the  Oxford  and  Bir- 
mingham had  become  hostile  to  the  proposed  sale  to  the 
Great  Western^  and  were  desirous  of  selling  or  leasing 

their 
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their  railway  to  the  London  and  North  Western^  so  that 
it  had  been  found  impracticable  to  comply  with  the 
Standing  Order  of  the  House  of  Lords,  which  required 
the  consent  of  a  majority  of  the  shareholders  before 
such  a  bill  was  brought  in ;  the  consequence  of  which 
was,  that  the  bill  after  passing  the  House  of  Commons^ 
was  thrown  out  in  the  House  of  Lords. 

The  bill  then  charged,  that  the  agreement  of  the 
1 2th  of  November  was  nevertheless  a  valid  and  binding 
agreement,  and  that  the  Plaintiffs  had,  on  the  faith  of  it, 
come  under  heavy  liabilities  to  contractors  and  others 
for  the  construction  of  the  lines  thereby  agreed  to  be 
purchased,  and  that  they  had  no  funds  available  for  the 
payment  of  such  liabilities,  which  were  presently  be- 
coming due,  except  the  calls  which  had  been  made 
upon  the  shareholders  in  those  lines,  but  which  a  ma- 
jority of  the  shareholders  in  the  Oxford  and  Birming" 
ham  Company,  including  six  of  the  Directors  who 
were  Defendants,  refused  to  pay,  threatening  also  to  con- 
struct their  railway  upon  a  principle  different  from  that 
contemplated  by  the  agreement,  and  in  such  a  manner 
as  would  render  it  of  no  use  to  the  Plaintiffs. 


On  the  hearing  of  the  appeal, 

Sir  F.  Kelltfi  Mr.  James  Parker,  Mr.  Bacon,  and  Mr. 
fVillcoc/cj  appeared  for  the  Appellants  (the  Birmingham 
and  Oxford  Railway  Company.) 

Mr.  Bethell,  Mr.  Bolt,  and  Mr.  Stevens,  for  the  Re- 
spondents (the  Plaintiffs.) 


For  the  Appellants  it  was  contended,  1.  That  the 
agreement  was  altogether  invalid,  being,  as  regarded  the 
provision  for  amalgamation,  one  which  the  Directors 

were 
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were  not  by  the  parliamentary  powers  competent  to        1848. 
enter  into,  and  which,   therefore,  no  majority  of  the    ^mTn'^^ 
shareholders,  however  large,  could  effectually   ratify;      Western 
and  that  it  was  a  mistake  to  treat  that  provision,  as  the      company 
Vice-Chancellor  had  done,  as  if  it  was  not  an  essential  v. 

term  in  the  agreement,  but  merely  a  part  of  the  ma-   birminghabi 
chinery  for  carrying  it  into  effect ;  for,  while  the  agree-    and  Oxfori 
ment  provided  that  the  Great  Western  Company  should       Hailwav 
make  good  any  deficiency  in  the  united  capitals  of  the      Company. 
two  other  companies  for  the  completion  of  their  rail- 
way, the  propos^  amalgamation  left  to  those  companies 
the  benefit  of  any  possible  surplus  of  such  capital,  in 
case  it  should  turn  out  more  than  sufficient  for  the 
purpose;  so  that  each  of  them  had  a  direct  interest  in 
that  term  of  the  agreement. 

2.  That  even  supposing  the  agreement  not  wholly 
invalid,  it  was  one  which  this  Court  would  not  enforce, 
for  if  it  could  not  be  lawfully  performed  without  the  aid 
of  further  parliamentary  powers,  how  could  this  Court 
answer  for  those  powers  being  eventually  obtained,  not 
having  before  it  the  individuals  whose  consent  was 
necessary  for  that  purpose,  and  who,  it  was  admitted, 
had  resolved  not  to  give  that  consent  ? 


The  Lord  Chancellor.  Feb.  g- 

The  value  of  the  interests  and  the  amount  of  the  pro- 
perty involved  in  the  litigation  must  explain  the  import- 
ance which  seems  to  have  been  attached  to  the  discussion 
of  this  demurrer ;  for  the  case  stated  in  the  bill  does  not 
appear  to  me  to  raise  any  difficulty.  The  application  to 
it  of  the  familiar  rules  and  practice  of  this  Court  shew 
that  there  is  no  tenable  ground  upon  which  the  demurrer 
can  be  supported. 

Vol.  II.  R  r  In 
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In  deciding  upon  a  demurrer,  when  there  are  grounds 
for  such  decision  independently  oF  the  real  question  be- 
tween the  parties,  I  think  it  expedient  to  avoid  as  much 
as  possible  expressing  opinions  upon  such  questions; 
and  the  bill  in  this  case  aiFords  me  the  opportunity  of  so 
doing. 

The  bill  stating  an  agreement  for  sale  to  the  Plaintiffs 
of  the  interest  of  the  BitTningham  and  Oxford  Company 
in  their  railway,  and  that  upon  the  faith  of  such  agree- 
ment the  Plaintiffs  had  come  under  liabilities  for  them 
in  the  prosecution  of  their  works  to  the  amount  of  several 
hundred  thousand  pounds,  which  sums  were  payable 
from  calls  upon  the  subscribers  to  the  Birmingham  and 
Oxford  Company,  but  that  such  Company  had  attempted 
to  recede  from  such  contract,  and  to  prevent  such  calls 
from  being  so  applied,  and  threatened  and  intended  to 
sell  their  railway  to  the  North  Western  Railway  Com- 
pany, prayed  a  specific  performance  of  the  agreement, 
and  that  the  Defendants  might  be  restrained  from  en- 
tering into  any  agreement  for  the  sale  of  their  railway 
to  the  North  Western  Company,  and  from  any  other  act 
interfering  with  the  Plaintiff's  right  under  such  agree- 
ment. 


It  is  certain  that  the  Court  will  in  many  cases  interfere 
and  preserve  property  in  statu  quo  during  the  pendency 
of  a  suit,  in  which  the  rights  to  it  are  to  be  decided,  and 
that  without  expressing,  and  often  without  having  the 
means  of  forming,  any  opinion  as  to  such  rights.  It  is 
true  that  no  purchaser  pendente  lite  would  gain  a  title ; 
but  it  would  embarrass  the  original  purchaser  in  his 
suit  against  the  vendor,  which  the  Court  prevents  by 
its  inj  unction .     Such  are  the  cases  Echliff  v.  Baldwin  (a). 

Curies 

(a)  16  Ves.  267. 
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Cttrtes  V.  Lord  Buckingham  (a),  SpiUer  v.  SpiUer  (i),  per  1848. 

Lord  Bedesdak  in  Daw.  440.     It  is  true  that  the  Court  -tTTgrbat 

will  not  so  interfere,  if  it  thinks  that  there  is  no  real  Western 

question  between  the  parties ;  but  seeing  that  there  is  a  Com^l 

substantial  question  to  be  decided^  it  will  preserve  the  ^* 

property  until  such  question  can  be  regularly  disposed  Birmingham 

ofc     In  order  to  support  an  injunction  for  such  purpose^  ^^  Oxford 

it  is  not  necessary  for  the  Court  to  decide  upon  the  R^way 

merits  in  favour  of  the  Plaintiff.  Company. 

If^  then,  this  bill  states  a  substantial  question  between 
the  parties,  the  title  to  the  injunction  may  be  good, 
although  the  title  to  the  relief  prayed  may  ultimately  fail. 
Is,  then,  the  case  stated  by  the  bill  so  clear  in  favour  of 
the  Defendants,  and  so  inadequate  to  support  the  relief 
prayed  by  the  bill,  as  to  justify  the  Court  in  permitting 
it  to  be  dbposed  of,  and  new  titles  or  interests  to  be 
introduced,  before  any  decision  can  be  obtained  upon  the 
case  so  made  ? 

As  against  the  Birmingham  and  Oxford  Company, 
the  short  case  made  by  the  bill  is,  that  such  company 
having  by  their  Act  power,  with  the  authority  of  three- 
fifths  of  the  proprietors  present  at  some  general  meet- 
ing specially  convened  for  the  purpose^  to  sell  and 
transfer  to  the  Great  Western  Railway  Company  the 
said  railway,  or  any  part  thereof,  or  any  share  or  in- 
terest therein,  they  accordingly  entered  into  an  agree- 
ment for  that  purpose  dated  the  12th  of  November  1846, 
which  was  duly  sanctioned  by  three-fifths  of  the  pro* 
prietors  as  required :  that  upon  the  faith  of  such  con- 
tract, the  Plaintiffs  had  come  under  large  liabilities  for 
the  Defendants,  who  nevertheless  threatened  and  in- 
tended to  sell  their  railway  to  the  North  Western^  and  to 
prevent  calls  being  made  for  the  purpose  of  discharging 

such 

(a)  ZV.^  B.  168.  {b)  3  Stoan.  556. 
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such  liabilities.  The  demurring  parties  however  say, 
that  although,  if  the  case  were  simply  as  thus  stated, 
the  injunction  prayed  might  be  granted,  yet  that  there 
are  upon  this  bill  circumstances  stated  which  shew  that 
the  Plaintiffs  are  not  entitled  to  any  such  protection,  for 
that  the  agreement  of  12th  November  was  not  merely  a 
contract  between  the  Plaintiff  and  the  Birmingham  aod 
Oxford  Company,  but  that  the  Wolverhampton  Company 
were  also  parties  to  it,  and  that  it  provided  for  the  sale 
of  both  the  latter  companies'  railways  to  the  PlaintifiRs, 
and,  moreover,  that  they  should  be  amalgamated,  and 
that  for  the  amalgamation  and  for  the  sale  of  the  Wolver-^ 
hampton  railway  to  the  Plaintiffs  there  was  not  any 
parliamentary  authority :  but  the  bill  states  that,  by  aii 
Act  which  received  the  royal  assent  on  9th  of  July  184*7, 
the  Wolverhampton  Company  were  authorised  to  carry 
the  agreement  of  i2th  of  Nofoember  into  effect;  and  it  is 
sufficient  if  a  good  tide  be  obtained  before  the  Master's 
Report ;  and  as  to  the  amalgamation,  it  would  seem,  if 
that  were  material,  that  the  provisions  for  that  purpose 
as  between  the  two  companies  were  confined  to  the 
period  during  which  the  works  were  in  progress,  and 
which  were  to  be  completed  before  the  sale  to  the  Plain- 
tiffs, for  they  would  be  inapplicable  to  the  state  of  things 
after  the  Plaintiffs  had  become  owners  of  all  the  branch 
railways  ;  and  it  is  to  be  observed  that  the  amalgamation 
between  the  two  companies  Iiad  been  previously  resolved 
upon ;  but,  however  that  may  be,  the  agreement  provides 
expressly  that  all  necessary  powers  were  to  be  sought 
from  parliament  to  give  effect  to  that  agreement. 


By  the  appeal  I  am  asked  to  treat  this  contract  as  a 
nullity,  that  is,  to  hold  that  all  contracts  which  parties 
enter  into  not  having  themselves  the  power  to  carry 
them  into  effect,  and  therefore  agree  to  apply  to  parlia- 
ment to  give  them  such  power,  are  so  utterly  void,  that 
this  Court  will  not  even  protect  the  property  until  an 

opportunity 
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opportunity  shall  have  been  afforded  for  an  application        1848. 

to  parliament.     The  effect  of  such  a  decision  would  be    ^iT'^f"^"^ 
„.r  r  .  The  Great 

to  nullify  very  many  family  arrangements  entered  into,      Western 

and  many  with  the  sanction  of  this  Court,  but  to  give      ^mpan^ 
effect  to  which  the  powers  of  parliament  are  indispen-  v. 

sable.     It  would  also  nullify  all  contracts  by  projectors    Birmingham 
of  companies  before  an  Act  was  obtained ;  but  it  is  now    and  Oxford 
nearly  twelve  years   since  m  Edwards  v.  Tne  Grand      Railway 
Junction  Railway   Company {a\    I  gave   effect  against      Company.. 
the  incorporated  body  to  a  contract  entered  intQ  by  the   . 
projectors  of  it  before  the  Act  was  passed,  but  in  con- 
templation of  its  passing,  that  is,  a  contract  which  the 
parties  at  the  time  had  no  power  to  carry  into  effect,  but 
prc^osed  to  do  so  by  the  authority  of  parliament ;  and 
there  are  now  many  cases  to  the  same  effect. 

I  am,  therefore,  not  prepared  to  say,  by  allowing  this 
demurrer,  that  a  contract  deliberately  entered  into  and 
sanctioned  is  to  be  treated  as  a  nullity,  because  some  of 
its  provisions  may  require  an  Act  of  parliament  to  carry 
them  into  effect ;  for  the  objection  applies  only  to  some 
of  the  provisions  of  the  agreement,  the  substance  of 
which  is  a  sale  by  the  Oxford  Company  of  their  railway, 
for  a  ceilain  ascertained  consideration,  to  the  Great 
Western  Railway  Company.  Is  it  certain  that  the  De- 
fendants will  be  enabled  in  this  Court  to  say  to  the 
Plaintiffs  you  shall  not  have  the  benefit  of  such  part  of 
the  contract  as  we  can  perform,  because  we  cannot  with- 
out an  Act  of  parliament  perform  the  whole,  and  we  de- 
cline to  apply  to  parliament  to  give  us  the  necessary 
powers?  Generally  speaking,  a  purchaser  is  entitled 
to  all  the  vendor  can  give  to  him  with  compensation  for 
so  much  of  the  subject  agreed  for  as  he  cannot  give  him : 
of  this  Lord  Bolinghroke^s  Case(b)  is  a  strong  instance; 

for 

(a)  1  M.  *  Cr.  650.  (b)  1  Sch.  4-  Lrf.  19.  n.  a. 
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1848.  for  in  that  case  a  tenant  in  tail  in  remainder,  upon  the 

mT'^Q^  feith  that  the  tenant  for  life  would  join,  agreed  to  sell 

Western  the  fee,  to  which,  the  tenant  for  life  refusing  to  join,  he 

Com^y  ^^^  found  to  be  unable  to  make  a  title ;  upon  which 

V.  Lord  Thurl&m  ordered  him'  to  convey  a  base  fee  by 

Birmingham  levying  a  fine  with  a  covenant  to  suffer  a  recovery  upon 

and  Oxford  the  death  of  the  tenant  for  life :  but  I  am  called  upon  by 

Railway  this  appeal  to  hold,  that  the  Plaintiffs,  if  they  cannot  ob« 

Company.  ^^^  ^11  they  agreed  to  purchase,  are  not  to  be  assisted 

in  obtaining  any  part,  and  that  their  contract  is  a  nullity. 

I  abstain  from  observing  upon  many  other  parts  of 
the  case  which  have  been  the  subject  of  argument,  having 
sufficiently  explained  the  grounds  upon  which  I  think 
that  the  Defendants  have  failed  in  shewing  that  the 
Plaintiffs  have  no  title  to  any  part  of  the  relief  and  pro- 
tection they  ask  ;  and  that  this  is  so  clear,  that  the  Court 
ought  not  to  interfere  so  far  as  to  presei*ve  the  subject  of 
the  contest  until  such  title  can  be  regularly  the  subject 
of  adjudication.  .  The  appeal  must  be  dismissed  with 
costs. 
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BLENKINSOPP  v.  BLENKINSOPP.      ^'^  2«- 

rilHE  PlaintifT,  Mrs,  Blenkinsopp^  having  obtained  a  The  question 
-*■    decree  in  the  Spiritual   Court  for  alimony,  filed  ^^  whether 
this  bill  to  give  effect  to  it  against  certain  estates  of  her  two  of  the 
husband,  which  he  had  conveyed,  pending  the  suit  in  the  had  taken  a 

Ecclesiastical  Court,  to  Messrs.  Fetvwick  and  Trotter  upon  conveyance  of 

'an  estate  from 
certain  trusts,  the  bill  alleging  that  the  conveyance  had  the  principal 

been  made  with  a  view  to  prevent  the  Plaintiff  from  ^^°  ^^^  ^f 

enforcing  her  decree  by  a  sequestration,  and  that  Fen-  a  certain  pro- 

wick  and  Trotter  had  taken  it  with  notice  of  the  pro-  EccllMwSicaT 

ceedings  in   the  Ecclesiastical  Court  from  having  acted  Court,  in 

therein  as  the  solicitors  of  Mr.  Blenkinsopp. .  allied  that 

they  had  acted 
.       as  his  solici- 
Mr.  Blenkinsqppi  by  his  answer,  admitted  that  Fenwick  tors.    The 

^  TVoH.  h.d  ccc^io™..,  .cted  „  hi.  »nci»„  i„  ffi^,^ 

Other  matters,  but  denied  that  they  had  so  acted  either  in  answer,  denied 

the  suit  in  the  Ecclesiastical  Court  or  in  the  present  suit,  ^^^  ^^j^j^ 

and,  in  answer  to  the  usual  interrogatory  as  to  papers,  solicitors  in 

&c.,  he  stated  that  he  had  not  in  his  custody,  possession,  j^g^  ^ut  the 

or  power,  any  documents  relating,  &c.  ^<J.  ^^^^ 

jjetencian  cSy 
by  their 

Fewmick  and  Trotter,  however,  by  their  answer,  set  answer,  m- 

'  ^     ^  ^  ,     sisted  on  with- 

forth  a  schedule  of  letters  and  other  documents  in  their  holding  the 
possession  relating  &c.,  but  added  that  they  came  into  ^f  cotSn" 
their  possession  as  the  solicitors  of  Blenkinsoppf  and  letters  in  their 
they  submitted  that  they  ought  not  to  be  compelled  to  j^^n^^^yi. 
produce  them.  It^ged  commu- 

_^      nicadons  be- 
A  he  tween  the 
principal  De- 
fendant and  themselves  while  acting  as  his  solicitor.    On  a  motion  for  production  of 
the  documents,  Held  that  the  Plaintiff  was  not  entitled  to  read  the  answer  of  the 
principal  Defendant  in  reply  to  that  claim  of  privilege ;  but  the  motion  was  ordered 
to  stand  over,  with  leave  to  the  Plaintiffs  to  amend  their  bill  for  the  purpose  of 
pointing  that  Defendant's  attention  to  his  relation  to  the  coDefendants  in  reference 
to  the  particular  documents,  and,  upon  his  answer  to  their  amended  bill,  production 
was  ordered. 

Rr  4 
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1848.  The  Plaintiff  then  amended  her  bill  by  introducing  a 

^^*^^^^       char^ye.  which  she  required  Fervmick  and  Trotter  to  answer, 
Blenkinsopp  ^  '  ,  .  . 

«•  that  Mr.  7?/^/rin50/7p^repudiated  their  assumed  character 

Bf  ENKiNsopp.  Qf  j^jg  solicitors  in  relation  to  these  documents ;  but  Mr. 

Blenkinsopp  was  not  required  to  answer  the  amendment. 
And  upon  a  motion  for  the  production  of  the  documents, 
notice  of  which  was  served  also  on  Mr.  Blenkinsopp^  the 
Plaintiff's  counsel  proposed  to  read  Blenkinsopp^s  answer 
to  the  original  bill  in  reply  to  the  claim  of  privilege  set 
up  by  the  other  Defendants.  But  the  Master  of  the 
Rolls  was  of  opinion  that  the  answer  could  not  be  used 
for  that  purpose,  and  he  refused  the  motion  as  against 
the  trustees  with  costs. 

The  Plaintiff  now  moved  to  discharge  that  order  and 
for  production  of  the  documents. 

Mr.  Glasse  for  the  motion. 

Mr.  Purvis  for  the  trustees. 

Mr.  Roupell  and  Mr.  Dicketison  for  Mr.  Blenkinsopp. 

The  Lord  Chancellor. 

The  Master  of  the  Rolls  cannot  have  meant  to  say 
that  if  one  Defendant  says,  ^^  I  liave  documents  in  my 
possession,  but  they  belong  to  a  co-Defendant,"  and  that 
co-Defendant  either  puts  in  no  answer,  or  says  that  he 
has  nothing  to  do  with  them,  the  Court  is  to  be  bafl9ed 
by  that  course  of  proceeding  between  two  Defendants. 
But  the  defect  of  the  Plaintiff's  case  here  is,  that  although 
Blenkinsopp  in  his  answer  repudiates  any  present  con- 
nection  with  the  other  Defendants,  there  is  no  repu- 
diation distinctly  applicable  to  these  particular  documents. 
For  there  was  no  specific  reference  to  them  in  the  original 

bill. 
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billy  and  he  has  not  been  required  to  answer  the  amend-        ]  848. 

ment.     Before  I  make  any  order,  I  should  like  to  know  ^  ""^"v*^^ 

.       ,  .  Blbnkinsopp 

what  he  says  when  his  attention  is  particularly  directed  v. 

to  tliese  documents ;  and  for  that  purpose,  let  the  motion  ^'-^kkinsopp. 
stand  over  that  he  may  have  an  opportunity  of  putting 
in  an  answer  to  the  amendment.     If  he  does  not  answer, 
I  shall  know  what  course  to  pursue. 

Mr.  Blenkinsqpp  put  in  a  further  answer,  qualifying 
the  statements  in^his  former  one,  and  claiming  the  benefit 
of  the  privilege;  but  * 

The  Lord  Chancellor,  being  of  opinion,  upon  the 
two  answers  taken  together,  that  he  had  not  established 
such  a  connection  between  himself  and  the  other  De- 
fendants in  relation  to  the  dbcuments  as  to  entitle  them 
to  protection,  made  an  order  for  their  production,  and 
discharged  the  order  of  the  Master  of  the  Rolls. 


ARROWSMITH  i;.  HILL. 


May  4. 


THIS  was  a  motion  to  discharge  an  order  of  Vice-  xhe  rule  that 
Chancellor  Knight  Bruce,  referrine  it  to  the  Master  *^1?  Court 

will  not  &ilow 

to  enquire  what  amount  of  compensation  was  due  to  the  its  process  to 
Defendant  for  having  been,  as  he  alleged,  illegally  de-  ^  squired  of 
tained  under  an  attachment  issued  against  him  by  the  law  is  only 
Plaintiff;  the  order  being  made  on  the  application  of  [^tjonofthe 

the  Defendant  himself.  party  who  has 

been  instru- 
mental in  en-  ' 
The  forcing  it,  and 
does  not  give 

the  party  complaining  of  its  exerdse  a  right  to  elect  between  a  i^erence  to  the 

Master  and  an  action  at  law. 
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184K.  The  facts  appeared  to  be  — that  the  attachment  vfss 

,^"^*V*^^     issued  for  want  of  an  answer;  that  the  Defendant  was 
V.  taken  under  it)  but  immediately  discharged  on  bail; 

^^^^'  that  before  he  bad  put  in  a  complete  answer,  or  cleared 
his  contempt,  but  some  time  after  the  writ  of  attachment 
had  been  returnable,  he  was  taken  again  under  a  writ 
of  ca.  sa.f  at  the  suit  of  another  party  for  a  debt, 
which  however  was  speedily  satisfied,  and  he  entitled 
to  his  discharge;  but  that  the  sheriff's  officer,  on 
searching  in  the  office  to  see  whether  there  was  any 
other  detainer  against  him,  found  the  writ  of  attach- 
ment, and,  not  adverting  to  the  circumstance  that  it  bad 
ceased  to  be  operative,  detained  the  Defendant  under  it 
for  about  two  hours,  until  he  had  given  fresh  bail. 

Mr.  Swafiston  and  Mr.  Tripp,  for  the  motion,  stated, 
that  though  there  were  many  cases  in  which  references 
of  this  kind  had  been  made  by  parties  who  were  threat- 
ened with  an  action  for  an  alleged  abuse  of  the  process 
of  this  Court,  this  was  the  first  case  of  the  kind  in  which 
the  application  had  come  from  the  party  complaining  of 
the  abuse ;  that  in  this  instance,  if  any  one  was  to  blame, 
it  was  the  sheriff's  officer,  for  putting  in  force  a  writ 
which  had  ceased  to  be  operative,  and  not  the  Plaintiff, 
who  had  given  him  no  instructions  for  that  purpose ; 
and  that  they  had  pressed  the  Vice*ChanceIlor  to 
leave  the  Defendant  to  his  action,  but  that  bis  Honour 
had  refused  to  do  sa 

Tke  Lord  Chancellor. 

It  is  true  that  this  Court  will  not  generally  allow  a 
complaint  against  its  process  to  be  tried  at  law ;  but 
if  the  party  against  whom  the  complaint  is  made  is 
desirous  of  having  it  so  tried,  I  never  heard  that  this 
Court  would  prevent  him. 

Mr. 
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Mr.  Russell  and  Mn  Daniel^  contrd.    The  Plaintiff 
was  to  blame  for  leaving  the  writ  in  the  hands  of  the    , 

xxRROWSMITH 

sheriff  after  it  had  become  returnable.  v. 


Hill. 


The  LoBD  Chancellor. 

The  return  of  the  writ  is  not  for  the  benefit  of  the 
party  against  whom  it  issued,  but  of  the  party  issuing  it, 
in  order  that  he  may,  if  necessary,  take  some  further 
step  upon  it.  If  it  remained  in  the  office  after  it  was 
returnable,  it  was  inoperative,  and  it  was  the  officer's 
fault  to  put  it  in  force. 

Mr.  Russell.  If  the  Defendant  had  brought  an  ac- 
tion, it  would  have  been  a  contempt.  His  only  course 
was  to  apply  for  a  reference,  or  for  leave  to  bring  an 
action. 

The  LoBD  Chancellor. 

That  is  not  what  you  did.  You  said  nothing  about 
an  action,  but  they  offered  it. 

Mr.  Daniel.  The  question  on  which  the  right  of 
action  will  turn,  will  be  whether,  according  to  the  prac- 
tice of  this  Court,  the  Plaintiff  was  justified  in  leaving 
the  writ  in  the  hands  of  the  sheriff's  officer  after  it  had 
become  returnable ;  and  that  is  a  more  fit  question  for 
the  Master  than  for  a  jury. 

1^  Lord  Chancellor  (without  calling  for  a  reply). 

In  this  case  the  attachment  was  clearly  inoperative 
from  the  time  the  sheriff's  officer  had  dealt  with  it  by 
taking  the  party.  The  officer,  however,  did  use  it  again, 
and  the  consequence  was  that  the  party  was  kept  in 
custody  a  short  time  longer  than  he  would  otherwise 
have  been.  The  Plaintiff  was  right  in  issuing  the  at- 
tachment. 
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1848.  tachment,  and  the  sheriff  acted  on  it  in  the  first  in- 

.^"^**^^^*^^^  stance  correctly,  but  afterwards,  without  any  further 

V.  authority  from  the  Plaintiff,  he  made  an  improper  use 

Hill.  ^f  j^^     ^^^  ^1,^  Plaintiff  had  a  right  to  presume  that 

the  public  officer  knew  his  duty,  and,  therefore,  it  is  not 
easy  to  understand  how  the  Plaintiff  can  be  answerable 
for  a  detention  which  was  a  breach  of  that  duty.  The 
Defendant,  however,  comes  and  asks  this  Court  for  com- 
pensation for  that  detention,  and  asks  it  against  the 
Plaintiff.  It  is  quite  true  that  this  Court  will  not  allow 
a  question  as  to  its  process  to  be  tried  by  a  court  of  law 
without  its  permission ;  but  if  the  party  complained  of 
submits  to  that  mode  of  trial,  there  is  no  objection  to 
it;  but,  on  the  contrary,  it  seems  to  be  the  most 
proper  course,  particularly  where  it  is  a  grave  ques- 
tion, whether  the  person  who  complains  is  entitled  to 
any  compensation  at  all  from  the  party  against  whom 
he  asks  it. 

As  to  the  costs,  the  application  is  now  converted  into 
a  motion  for  liberty  to  bring  an  action.  If  it  had  been 
that  at  first,  it  seems  the  Plaintiff  would  not  have  ob- 
jected. The  proper  course,  therefore,  will  be  to  dis- 
charge the  Vice-Chancellor's  order,  with  liberty  to  the 
Defendant  to  bring  such  action  as  he  shall  be  advised, 
and  reserve  the  costs  of  the  motion. 
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CURLING  V.  FLIGHT. 


Mfty  4,  5. 


T 


HE  object  of  this  suit  was  to  compel  specific  per-  The  purchaser 

formance  of  a  purchase  by   the   Defendant,    at  ^^nJlf^^oi^/ 

public  auction,  of  certain  shares   in  several   Mining  panj  is  not 

Companies  in  Wales  and  Cornwall.  regular 

abstract  of 

The  only  question  upon  the  pleadings  being  as  to  mines  them- 

the  title,  that  question  was  referred  to  the  Master  in  "^^^^  ^  '^[  ^^ 

^  were  purchas- 

the  usual  way  upon  motion.      The  Master  reported  in  ing  a  share  in 
favour  of  the   title;    but  exceptions  were  allowed  by  ^hich"the"ar 
Vice-Chancellor   Wigram,  on    the  ground,  as   it  was  worked;  but 
stated  at  the  bar,  that  the  evidence  of  title  which  had  to  sa^evit 
been  adduced  was  at  most  only  evidence  of  the  ven-  dence  of  the 
dor's  title  to  the  shares  as  between  himself  and  the  of  the  corn- 
other  shareholders  in  the  several  companies,  and  that  no  P?"^  *"**  ^^^ 
.  -    ,                                                            '  the  nature  of 

title  had  been  shewn  to  any  of  the  mines  themselves,  (a)  the  title  under 

which  the 
mines  are 
This  was  an  appeal  from  that  decision.  worked,  as 

will  shew 
that  the  sub* 

The  shares  were  described  in  the  particulars  of  sale,  ject  matter 
,       ^  of  the  pur- 

tnus :  — ^  chase  is  what 

it  professes  to 

One  200th   part  or  shares  in   Botallack  Tin  and  be,  and  that 

CJopper  Mine  near  LantPs  End^  producing  very  rich  fo^^^^JJ^J^g. 

ores,  fer  to  him 

will  give  him 

(a)  See   6  Haret  40.,   from      Honor's  decision  was  not  quite  &  ^^^  title 

which  it  would  appear  that  this     accurate.  ^  ^®  shares. 

*  »_  J    ^ . .  Where,  on 

statement  of  the  ground  of  his  3  reference  as 

to  title,  the 
Master  has  reported  in  favour  of  the  title,  but,  upon  exceptions,  the  Court  thinks 
he  has  done  so  erroneously  or  on  insufficient  grounds,  the  course  is  to  give  the  Re- 
spondent the  option  of  a  reference  back  to  the  Master  to  review  his  report. 
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1848.        ores,  which  have  of  late  years  returned  a  profit  of 
^^|J^J]][^     about  12,000/.  per  annum. 


V. 

Flight. 


It  appeared  from  affidavits  made  by  the  auctioneer, 
and  by  the  pursers  and  book-keepers  of  the  different 
Mining  Companies  in  question,  that  all  the  mines  were 
worked  upon  what  is  called  the  cost-book  principle; 
the  names  of  the  shareholders  being  entered  in  a  book 
called  the  cost-book,  with  the  number  of  their  respect* 
ive  shares,  according  to  the  amount  of  which  the 
profits  and  losses  of  the  concern  were  at  stated  inter- 
vals apportioned  between  them ;  and  that  the  only  mode 
in  which  shares  in  such  companies  were  transferred, 
was  by  substitutiug  the  name  of  the  transferee  for  that 
of  the  transferor  in  the  cost-book,  the  authority  for 
such  substitution  being  in  some  instances  the  deposit 
in  the  company's  office  of  a  formal  deed  of  assignment, 
and  in  others,  merely  a  written  or  verbal  direction  to 
the  purser  or  book-keeper  from  the  transferor,  and  a 
like  verbal  or  written  acceptance  of  the  shares  by  the 
transferee.  The  affidavits  further  stated,  that  the  entry 
of  a  party's  name  so  made  was  the  evidence  of  his  title 
to  the  shares  set  opposite  to  it,  and  the  only  evidence 
that  it  was  customary  to  require. 


The  other  evidence  laid  before  the  Master,  consisted 
merely  of  verified  extracts  from  the  several  cost-books, 
shewing  that  the  shares  in  question  were  standing  in 
the  name  of  the  vendor,  with  affidavits  by  the  pursers 
or  book-keepers  of  the  different  mines,  that  the  vendor 
was  the  actual  owner  of  such  shares.  In  one  or  two 
instances,  verified  copies  .  were  also  produced  of  the 
deeds  of  transfer  or  other  instruments  which  had  autho- 
rized the  transfer  of  the  shares  to  the  vendor ;  and  it 
had  been  intimated  to  the  purchaser  that  he  might  in- 
spect the  originals  at  the  office  where  they  were  de- 
posited 
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posited,  at  the  vendor's  expense.  It  was  also  in  evi- 
dence, that  the  Defendant  had  on  former  occasions  pur- 
chased shares  in  these  mines,  or  in  others  worked  upon 
the  same  principle,  without  obtaining  or  requiring  any 
further  or  other  tide  than  that  now  ofiered. 


1848. 


Curling 

V, 

Flight. 


Mr.  Wood  and  Mr.  TiUotson^  for  the  Appellant,  con- 
tended that  the  purchaser  had  no  right  to  require  any 
title  to  the  mines  themselves :  the  shares,  which  were 
alone  the  subject  matter  of  the  sale,  being  merely  in- 
terests in  the  profits  and  losses  of  trading  partner- 
ships, passing  as  chattels  to  the  personal  representatives 
of  the  owner,  although  the  mines  might  be  worked 
under  a  freehold  title :  that  it  had  been  decided  again 
and  again  that  such  shares  were  not  interests  in  land 
either  within  the  Statute  of  Frauds  or  the  Statute  of 
Mortmain:  Forster  v.  Hale^a)^  Bligh  v.  Brent (b), 
Bradley  v.  Holdswortk  (c).  Shepherd  v.  Keatley  (d),  At'- 
tamey-Generaly.  Giles  (e),  March  v.  AUomejif'Generdl{g\ 
Thompson  v.  Thompson  (A),  Tredwen  v.  Bourne,  (t)  And 
they  relied  on  the  notoriety  of  the  custom  in  reference 
to  the  transfer  of  shares  in  mines  of  this  nature,  and  on 
the  fact  that  the  Defendant  had  recognised  and  acted 
on  that  custom  in  his  former  purchases. 


They  also  complained  that  the  Vice-Chancellor  had 
not,  instead  of  simply  allowing  the  exceptions,  given  the 
Plaintiff  an  opportunity  of  making  a  more  complete 
title  by  a  reference  back  to  the  Master,  stating  that  his 
Honour  had  laid  it  down  as  the  proper  practice  in  such 
cases,  where  the  original  reference  was  upon  motion, 

to 


(a)  5  Vet,  308. 
(4)  2  r.  *  C.  268. 
<c)  3  Mee.  ^  W.  422. 
(d)  1  Cr.M.^Roi.  117. 


(e)  5  Law  J.  N.S,44. 
(g)  6  Beav,  433. 
(h)  I  CoU.  381. 
(0  6  Meet.  J^  FT.  461. 
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Curling 

V. 

Flight. 


5. 


to  put  the  party  who  wished  for  a  reference  back,  to 
make  a  special  case  for  it  by  a  new  motion,  {a) 

The  SoUcitor^General  and  Mr,  Rogers^  for  the  Re- 
spondent, did  not  press  their  claim  to  a  regular  abstract 
of  tide  to  the  mines,  but  insisted  that  the  purchaser 
was  entitled  to  such  further  information  respecting  the 
nature  of  the  different  undertakings  and  the  constitution 
of  the  companies,  as  might  satisfy  him,  before  he  paid  his 
purchase  money,  that  the  mines  in  which  the  Plaintiff 
had  professed  to  sell  shares  really  existed,  and  that 
what  he  called  shares  were  something  more  than  mere 
inscriptions  of  his  name  in  certain  books. 


TAe  Lord  Chancellor. 

It  having  been  stated  yesterday  that  the  Vice-Chan- 
cellor Wigram  had  held  that,  where,  upon  exceptions  to 
a  Master's  report,  finding  that  a  good  title  has  been 
shewn,  the  Court  is  of  a  different  opinion,  it  is  not 
competent  for  the  Court  to  refer  the  matter  back  to  the 
Master  at  once,  but  that  a  new  application  is  necessary 
for  that  purpose.  I  have  since  spoken  to  other  Judges 
of  the  Court,  and  I  cannot  learn  that  anv  such  rule  of 
practice  exists.  On  the  contrary,  I  think  that,  in  a  case 
where  the  vendor  is  desirous  of  havh)g  an  opportunity 
of  making  out  a  better  tide,  it  is  much  more  correct  to 
deal  with  the  report  in  the  view,  that  the  Master  has  bot 
fully  performed  the  duty  imposed  upon  him ;  that  he 
has  come  prematurely  to  a  conclusion  in  favour  of  the 
title ;  and,  therefore,  to  send  it  back  to  him  for  further 
investigation.     It  seems  to  m6  that  there  is  no  reason 

for 

[a)  The  Reporter  has  been 
informed  that  the  ViceoChan- 
cellor  was  misundersiood  on  this 
point,  and  that  he  never  intended 


to  lay  down  the  rule  of  practice 
at  yariance  with  that  stated  by 
the  Lord  Chancellor. 
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for  beginning  again,  as  if  the  matter  had  been  once 
concluded ;  but  that  it  is  much  more  reasonable  to 
treat  it  as  not  concluded,  and  to  put  it  at  once  into  a 
train  oF  further  enquiry.  And  I  see  no  reason  why 
the  same  practice  should  not  prevail,  whether  the  ori- 
ginal reference  be  made  on  motion  or  by  decree.  In 
both  cases,  if  the  vendor  wishes  for  an  opportunity  of 
making  a  better  title,  the  Court  should  give  him  the 
option  of  doing  so,  and  only  conclude  the  matter  when 
the  vendor  says  he  can  go  no  further. 
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CURUNG 

Flight. 


On  Mr.  Wood  proceeding  to  reply, 

The  Lord  Chancellor  said,  — What  the  Defendant 
now  asks,  is  not  evidence  of  title  to  the  mines  consi* 
dered  as  land.  That  has  been  very  properly  given  up, 
for  the  cases  have  sufficiently  established  that  a  pur- 
chaser of  shares  in  such  concerns  is  something  very 
different  from  a  purchase  of  the  land,  or  of  a  share  in 
the  land  in  which  they  are  carried  on.  All  the  De- 
fendant now  asks,  is  some  evidence  to  shew,  first,  that 
there  is  a  mine ;  and  ne:^t,  what  is  the  nature  of  the 
right  or  title  under  which  it  is  worked.  Is  it  really 
meant  to  be  said,  that  nothing  is  necessary  to  be  shewn, 
but  the  substitution  of  one  name  for  another  in  a  book  ? 
The  book  purports  to  be  a  register  of  shareholders : 
but  shareholders  in  what  ?  That  remains  wholly  un- 
explained. It  is  possible  that  the  consent  of  directors 
may  be  essential  to  the  validity  of  a  transfer,  and  when 
the  name  of  the  purchaser  has  been  substituted,  he 
may  find  out  that  he  has  got  no  title.  That  may  be  one 
consequence  of  riot  giving  him  any  information  as  to 
the  constitution  of  the  company.  These  may  be  mere 
fanciful  objections  to  get  rid  of  the  contract.  I  do  not 
say  they  are  not ;  but  whether  that  be  so  or  not,  the 
case  must  be  decided  upon  general  principles* 

Vol.  II.  S  s  Mr. 
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CuRLiNQ  ii  ^Qgg  not  appear  that  any  deed  or  instrument  re- 

Flight.  gulating  any  of  the  concerns  exists.  The  Defendant 
ought  at  least  to  give  some  affirmative  evidence  of  it 
before  he  calls  upon  the  Plaintiff  to  prove  the  negative. 


The  Lord  Chancellor. 

I  do  not  go  the  length  of  the  Vice-Chancellor,  as  to 
the  nature  of  the  interest  to  which  this  contract  refers. 
Indeed  it  is  not  now  contended  that  the  same  tide  is  to 
be  made  as  if  the  sale  had  been  of  so  much  land :  but 
the  question  is,  whether  the  vendor  has  done  all  that  he 
ought  to  do  for  the  satisfaction  of  the  purchaser,  con- 
sidering the  nature  of  the  property  sold.  The  extent 
of  the  information  given  varies  with  the  different  mines ; 
but  in  none  is  it  shewn  satisfactorily  what  is  the  origin 
of  the  Plaintiff's  title.  In  some  of  the  mines,  it  ap* 
pears  that  deeds  of  transfer  are  executed  previously  to 
the  entry  of  the  purchaser's  name  in  the  books.  These 
deeds,  however,  are  not  produced,  though  they  are  the 
instruments  under  which  the  vendor  derives  his  own 
title.  In  other  cases  it  is  said,  that  the  entry  of  the 
name  in  the  book  is  the  only  formality,  and  the  Plain- 
tiff's  contention  is,  that  that  is  conclusive  evidence  of 
title ;  in  other  words,  the  officer  of  the  company  is  to 
have  power  to  create  an  interest,  and  no  evidence  is  to 
be  given  of  the  authority  under  which  he  acted.  It 
cannot  be  said,  that  a  purchaser  is  to  be  satisfied  with 
that.  The  effect  of  the  different  modes  of  transfer 
cannot  be  judged  of  without  knowing  something  of  the 
authority  by  which  they  were  established;  and  the 
vendor  has  not  given  that  information  which,  for  any 
thing  that  yet  appears,  must  be  presumed  to  be  within 
his  reach*     I  give  no  opinion  as  to  the  detail  of  what 

is 
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is  to  be  given :  for  it  would  be  impossible  to  do  so 
without  having  more  information  than  has  yet  been 
afforded.  The  proper  course,  therefore  will  be  to  send 
the  case  back  to  the  Master.  The  order  will  be  — - 
the  Master  having  reported  that  a  good  title  to  the 
shares  has  been  shewn,  and,  the  Court  being  of  opinion 
that  a  good  title  has  not  been  shewn,  refer  it  back  to 
the  Master  to  review  his  report 
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CUBLINO 

V, 
•FUOHT. 


GROVE  i;.  BASTARD. 


May  6. 


npHIS  was  a  suit  for  specific  performance.     The  ven-  in  a  suit  for ; 

-■■    dors  were  trustees  for  sale,  under  the  will  of  a  "Pacific  pcr- 

'  .        f ormance  by 

testator,  who,  by  his  will,  which  was  executed  during  a  vendor 

his  last  illness  and  within  a  few   months   before  his  JllJ^^deri?^ 

death,  after  leaving  inconsiderable  legacies  to  his  mo-  under  a  sus- 

ther  and  brothers  and  sisters,  devised  and  bequeathed  ^^  appearing 

the  great  bulk  of  his  property  to  the  Plaintiffs,  upon  that  the  heir 

certain  trusts,  for  the  benefit  of  the  solicitor  who  drew  ^n  action  of 

the  will  and  his  two  children,  one  of  whom  was  the  tes-  qectment,  and 
,         ,,.,«•  afterwards  m 

tators  godchild.  a  motion  for 

a  new  trial, 
the  Master 
reported  in* 
favour  of  the 
title,  and  the 

After  the  Plaintiffs  had  contracted  with  the  Defendant  Vice-Chan- 
for  the  sale  of  the  property,  the  testator's  heir-at-law  finned  the  * 

brought  7P^[^*"^; 


The  testator  died  in  1844. 


decreed 


r^- 


specific  performance  without  requiring  the  Plaintiff  to  establish  the  will.  But  the; 
llord  Cnancellor,  on  appeal,  revered  that  decision,  holding  that^  it  was  mor;; 
consonant  to  the  principles  of  this  Court  that  the  validity  of  the  will  in  such  a  case 
should  be  conclusively  determined,  if  possible,  between  the  vendor  and  the  heir 
than  that  it  should  be  left  to  be  litigated  between  the  heir  and  the  purchaser  after 
the  purchase  money  should  have  been  paid. 

S  s  2 
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brought  an  action  of  ejectment  for  it,  on  the  ground 
that  the  will  had  been  obtained  fraudulently  and  by 
undue  influence;  but,  at  the  trial  in  Jtdy  1846,  a  verdict 
-was  found  for  the  Defendants  (at  law),  and  a  motion 
for  a  new  trial  was,  in  June  1847,  refused.  In  the  mean 
time  the  present  suit  had  been  instituted  against  the 
purchaser,  who  had  refused  to  complete,  on  the  ground 
or  the  suspicion  attaching  to  the  will,  and  the  claim  set  up 
by  the  heir.  The  usual  reference  having  been  made  as 
to  title,  the  Master,  by  his  report,  dated  the  16th  ofjune 
1847,  found  that  a  good  title  to  the  property  had  been 
shewn  before  the  filing  of  the  bill,  and  exceptions  to 
that  report  were  overruled  by  Vice-Chancellor  Knigkl 
Bruce^  and  a  decree  pronounced  for  specific  perform- 
ance with  costs. 


On  an  appeal  by  the  Defendant  from  that  decisiorfi 

Mr.  Ptirvis  and  Mr.  WiUcock^  for  the  Appellant,  con- 
tended that  the  will  was  of  too  suspicious  a  character  to 
justify  the  Court  in  forcing  upon  a  purchaser  a  title 
derived  under  it,  Saworth  v.  Marriott {a)\  observing, 
that,  although  the  heir  had  failed  in  his  first  attempt  to 
impeach  it,  he  might  bring  another  ejectment  in  which 
he  might  be  more  successful.  They  also  commented  on 
some  apparent  inconsistencies  in  a  declaration  in  the 
nature  of  an  affidavit,  which  was  set  out  in  the  report  as 
having  been  made  by  the  {solicitor  about  the  time  when 
the  will  bore  date,  to  the  effect  that  he  had  very  re- 
luctantly inserted  his  own  and  his  children's  names  by 
the  testator's  express  direction,  and,  after  having  used 
his  best  endeavours  to  dissuade  the  testator  from  dis- 
inheriting his  pear  relations  in  their  favour^ 


In 
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In  answer  to  an  enquiry  from  the  Liord  Cbancellofi 
whether  the  Defendant  was  willing  to  wait  until  the 
Plaintiffs  should  have  established  the  will,  they  said 
that  he  was,  and  that  they  had  asked  for  that  security 
to  their  title  in  the  Court  below,  but  that  it  had  been 
refused. 


Gn 
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Grove 

Bastard. 


Mr.  Malins  and  Mr.  Bosch,  for  the  Plaintiff,  con- 
tended, that,  after  what  had  taken  place  at  law,  the  mere 
suggestion  that  the  heir  might  renew  his  attempt,  formed 
no  valid  ground  of  objection  to  the  title ;  McQueen  v. 
Farquhar  (a),  Osbaldiston  v.  Askew  (i),  Green  v,  Pm&- 
ford*  {c)  They  also  attempted  to  shew  that  there  was 
no  inconsistency  in  the  attorney's  declaration,  and  even 
relied  upon  it  as  tending  to  remove  suspicion. 

The  Lord  Chancellor. 

It  is  always  a  painful  duty  for  the  Court  to  have  to 
decide  on  a  title  in  the  absence  of  the  party  interested 
in  disputing  it.  Generally  the  Court  has  no  means  of 
escaping  from  that  duty ;  and  in  such  cases  it  must  take 
upon  itself  to  form  an  opinion  whether  the  objection 
suggested  is  of  a  sufficiently  serious  nature  to  render  it 
inequitable  to  force  the  title  upon  a  purchaser  in  the 
face  of  it;  and  the  question  is  always,  what  is  the  value 
of  the  objection.  I  fully  concur  in  the  decisions  which 
have  been  referred  to.  In  both  the  same  difficultv 
arose,  and  in  both  the  Court  had  no  means  of  con- 
cluding the  party,  by  whom  it  was  suggested  that  a 
claim  had  been  or  might  be  made. 


The  courts  in  this  country  have  not  the  power  which 

the  courts  in  Scotland  have,  of  settling  such  questions 

by 
(a)  11  Vu.  467.  (i)  1  Jtm.  160. 

(c)  S  Bhm.  70. 

St  S 
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by  declarator ;  but  ia  this  particular  instance  this  Court 
has  in  effect  the  power  of  a  Scotch  declarator,  for  it  has 
the  power  of  bringing  the  question  raised  by  die  third 
party  to  the  test.     I  have  here  a  will  prepared  by  a 
solicitor,  taking  benefits  under  it  to  himself  and  his 
children,  to  the  exclusion  of  the  testator's  own  family* 
That  may  be  quite  right,  though  it  is  impossible  not  to 
regard  such  a  transaction  with  some  degree  of  suspicion. 
The  declaration  of  the  party  has  been  referred  to  for 
the  purpose  of  removing  that  suspicion ;  but  I  think  the 
declaration  makes  the  matter  worse  than  before.    At  all 
events,  the  heir-at-law  insisted  that  the  will  was  one 
which  ought  not  to  stand,  and  brought  an  ejectment. 
The  Master  states  the  action,  that  the  heir  failed,  and 
that  a  motion  for  a  new  trial  had  been  refused.     That 
undoubtedly  raises  a  strong  presumption  against  the 
heir,  and  the  Master  accordingly  finds  that  a  good  title 
had  beeii  shewn.     If  there  were  no  other  means  of  dis- 
posing of  the  case,  and  I  was  obliged  to  say  whether, 
under  these  circumstances,  the  objection  ought  to  pre- 
vail, I  should  feel  considerable  hesitation  in  saying  that 
it  should  not.     In  Green  v.  Pulsford  there  was  only  a 
claim,  not  Followed  up  by  any  act,  and  without  any  fact 
being  stated  as  a  foundation  for  it ;  and  the  Master  of 
the  Rolls  says,  "  I  cannot  think  this  of  itself  sufficient 
to  entitle  the  Plaintiff  to  say  the  title  is  not  a  good  one, 
or  that  the  agreement  ought  not  to  be  specifically  per- 
formed. .  If,  however,"  he  proceeds,  '^  it  were  possible 
to  institute  any  enquiry  as  to  the  facts  which  took  place, 
I  think  it  ought  to  be  done  for  the  satisfaction  of  the 
purchaser,  but  I  do  not  see  how  that  can  be."     That  is 
an  authority,  that  if  there  are  means  of  bringing  the 
objection  to  a  test,  the  Court  will  do  so  before  it  com- 
pels the  purchaser  to  take  the  title.     In  this  case  I  have 
the  means,  by  requiring  the  vendor  to  file  a  bill  to 
establish  the  will  against  the  heir.     In  that  way  the 

question 
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question  will  be  speedily  and  conclusively  determined. 
If,  as  soon  as  the  bill  is  filed,  the  heir  puts  in  an  an* 
swer  abandoning  bis  claim,  the  cloud  will  be  removed 
at  once^  and  the  question  set  at  rest  Tor  ever.  If,  on 
the  other  hand,  he  insists  on  an  issue,  it  is  much  more 
in  accordance  with  the  practice  of  thb  Court  that  that 
question  should  be  tried  between  the  heir  and  the  de* 
visee  than  between  the  heir  and  the  purchaser,  after  he 
has  paid  his  purchase-money.  Let  the  cause,  therefore, 
stand  over  for  that  purpose,  with  liberty  to  apply. 


1848. 


SOWDON  v.  MARRIOTT. 


June  13. 


npHE  object  of  this  suit  was  to  enforce  the  covenants 
-^  of  a  certain  deed.  The  defence  was  that  the  deed 
was  usurious^  and  Vice-Chancellor  Knight  Bruce^  before 
whom  the  cause  was  heard,  being  of  that  opinion,  dis- 
missed the  bill. 

On  appeal,  the  Lord  Chancellor  reversed  that  decree 
and  ordered  that  the  bill  should  be  retained,  with  liberty 
to  the  Plaintiff  to  bring  an  action.  The  action  resulted 
in  a  verdict  for  the  Defendant,  whereupon  the  cause 
was  restored  to  hb  Lordship's  paper  of  apeals.  On 
its  coming  on,  to  be  finally  disposed  of. 

The  Lord  Chancellor  said  —  If  this  case  is  to 
come  before  me,  so  might  every  other  in  which  I  vary 
the  decree  of  the  Court  below.  When  I  do  so,  I 
merely  make  the  order  which  I  think  the  Court  below 
ought  to  have  made*    Whatever  is  consequent  upon 

S  s  4  that 


The  Lord 
Chancellor 
does  not,  by 
varying  an 
order  or 
decree  upon 
appeal,  take 
possession  of 
the  cause  in 
its  ulterior 
stages :  but 
subsequent 
proceedings 
go  on  in  the 
Court  below 
as  if  his  Lord- 
ship's order 
had  been 
made  there. 


624  CASES  IN  CHANCERY. 

1848.        that  order  must  be  brought  before  that  branch  of  the 
Court,  and  not  here. 


SOWDON 
V, 

Marbiott, 


His  Lordship  accordingly  refused  to  hear  the  case^ 


March  u.  NEWTON  V.  RICKETTS. 

If  one  of  two    HPHE  PlnititifTs  in  this  cause  were  Mr.  Newtmit  a 
!*J"i"'i5'l!r     -■•    barrister,  and  his  wife.     On  the  hearing  of  an 

pears  m  per-  '  o 

son,  the  other   appeal  motion,  Mr.  Newton  opened  the  case,  and  corn- 
heard  by  coun-  menced  by  slating  that  he  appeared  in  person  in  support 

sel;  for  co-      Qf  ^f^g  motion.     After  he  had  sat  down,  Mr.  Cooper  was 

Plaintiffs  can-  ..        ,      /.  n         i-  r  -it 

not  sever,  nor   proceeding  to  follow  him  on  the  same  side,  but  was 

can  the  same     stopped  by  the  Lord  Chancellor,  who  said,  that  co- 

Carty  be  heard        1 1  t^ 

oth  in  per-      Plaintiffs  could  not  sever,  nor  could  the  same  party  be 

cou^.  ^        heard  both  In  person  and  by  counsel ;  and,  therefore, 

whether  Mr.  Cooper  appeared  as  counsel  for  both  the 
Plaintiffs,  or  for  Mrs.  Newton  only,  he  could  not  be 
heard.  But  it  appearing,  on  examination  of  Mr.  Cooper's 
brief,  that  he  had  been  instructed  to  appear  <*  with 
Mr.  Newton  for  the  PlaintiiTs,"  and  Mr.  Newton  having 
explained  that  he  had  used  the  expression  which  had 
escaped  him  inadvertently,  intending  to  appear  as  coun- 
sel, and  not  ^^  in  person," 

T/ie  Lord  Chancellor  said  —  Had  Mr.  Newtoti  not 
stated  at  the  commencement  of  his  speech  that  he  ap- 
peared in  person,  I  should  not  have  enquired  whether 
he  was  the  same  person  as  the  party  to  the  record,  but 
should  have  assumed  that  he  appeared  as  counsel,  and 
in  that  character  I  should  not  have  allowed  bim  to  go 
into  many  of  the  topics  which  he  Introduced  itito  bis 

speech, 
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speech,  and  which,  but  for  the  indulgence  that  is 
generally  shewn  to  parties  who  appear  in  person,  would 
have  been  disorderly  and  improper.  But  as  he  now 
states  that  he  used  the  expression  inadvertently,  without 
being  aware  of  the  sense  in  which  it  would  be  taken, 
it  would  be  harsh  to  enforce  the  rule  against  him  in  this 
case;  and  therefore,  under  the  particular  circumstances, 
I  will  hear  Mr«  Cooper  ;  but  upon  the  understanding 
that  it  is  not  to  be  drawn  into  a  precedent. 


184-8. 


Newton 
f». 

RlCKBTTS^ 


EDWARDS  V.  SALOWAY. 


June  1G. 


T7f BENEZER  SALOWAY,  by  his  will,  dated  the 
-^-~A  4e\h  o{  December  1837,  after  bequeathing  several 
legacies,  gave  the  residue  and  remainder  of  his  real  and 
personal  estate  to  two  trustees  whom  he  named,  in  trust 
to  invest  the  same,  and  to  pay  the  income  to  his  wife 
MaHha,  during  her  natural  life,  with  a  declaration  that 
her  receipts  alone  should  be  good  discharges  to  the 
trustees  for  such  income ;  and  that  the  same  should  not 
be  subject,  or  liable  to  the  contracts,  debts  or  engage- 
ments of  any  future  husband  she  might  marry ;  and 
from  and  after  the  death  of  his  said  wife,  then  as  to  one 
moiety  of  such  residue  upon  trust  for  such  person  or 
persons,  and  in  such  manner  and  form,  as  his  said  wife 
should  by  deed  or  will  appoint ;  and  in  default  of  such 
appointment,  he  directed  that  the  same  should  be  re- 
ceived and  enjoyed  by,  and  he  thereby  gave  the  same 
unto,  between,  and  amongst  her  next  of  kin,  as  in  case 
of  distribution  of  intestate's  effects.  And  after  disposing 
of  the  other  moiety  of  the  residue  to  other  persons,  he 
appointed  his  wife  sole  executrix  of  his  will. 

l^he 


Under  a  gifl 
of  residue  to 
the  testator's 
wife  for  life  to 
her  separate 
use,  with  an 
absolute 
power  of  ap- 
pointing the 
principal  by 
deed  or  will, 
and  a  gift,  in 
default  of  i^uch 
appointmeut, 
to  her  next  of 
kin  as  in  case 
of  intestacy  : 
Held,  that  the 
gifl  of  the 
principal  had 
not  lapsed 
by  the  death 
of  the  wife  in 
the  testator's 
lifetime,  but 
that  her  next 
of  kin,  accord- 
ing to  the  sta- 
tute, were  en- 
titled to  the 
benefit  of  it. 
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The  testator's  wife  died  in  the  year  18899  in  his 
lifetime;  and^  on  his  death  in  the  year  1846}  his  two 
brothers  took  out  administration,  with  the  will  an- 
nexed, to  his  estate. 


The  suit  was  instituted  by  some  of  the  next  of  kin 
of  the  wife,  for  payment  of  a  moiety  of  the  residue 
under  the  above-mentioned  clause  in  the  will. 

The  Defendants,  the  administrators,  put  in  a  general 
demurrer  to  the  bill,  insisting  that  that  moiety  had 
lapsed.  The  demurrer  having  been  overruled  by  Vioe- 
Chancellor  Knight  Bruce^ 

The  Defendants  appealed  from  that  decision. 

Mr.  Humfrey  and  Mr.  Craig^  for  the  Appellants, 
contended  that  the  paramount  object  of  the  testator 
in  the  gift  in  question,  evidently  was  to  benefit  his 
wife,  and  that  his  only  motive  for  qualifying  tlie  gift 
as  he  had  done,  was  to  secure  to  her  the  enjoyment  of 
it,  in  the  event,  which  he  anticipated,  of  her  con- 
tracting a  second  marriage;  that  it  was  unreasonable 
to  suppose  that  his  wife's  next  of  kin  being  an  un- 
ascertained class,  were  themselves  objects  of  his  bounty, 
or  that  he  could  have  intended  them  to  take  any  thing 
but  what  his  wife  should  have  the  power  to  depriv^ 
them  of  by  an  appointment.  They  relied  on  Baker 
V.  Hanbury  (a),  decided  by  Sir  JoJin  Leach  V.  C.,  and 
affirmed  on  appeal  by  Lord  Lyndhurst^  and  which 
they  contended  was  of  higher  authority  than  the  con- 
flicting decision  of  Sir  J.  Leach^  M.  R.  in  the  sub- 
sequent case  of  Hardmck  v.  Jhirston  (&).    Calihorp  v. 

Gough 


(a)  3  JRuit.  340. 


(b)  4  Husi.  380. 
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Goi^  (a),  and  Chatteris  v.  Young  [h)^  were  also  re- 
ferred to. 

Mr.  Swanston  and  Mr.  Ckandlessj  appeared  for  the 
Respondents,  but 

The  Lord  Chanceixob,  without  hearing  them,  said : 
Nothing  can  be  more  clearly  established  than  that 
legatees,  described  as  the  next  of  kin  of  another  person, 
are  of  a  description  under  which  parties  may  take  the 
benefit  of  a  bequest,  and  the  question  here  is,  whether 
parties  so  described  are  to  be  deprived  of  what  is  ex- 
pressly given  to  them  by  that  description,  simply  upon 
a  speculation  that  if  the  testator  had  foreseen  the  event 
which  has  happened,  he  would  not  have  made  such  a 
disposition.  Such  a  proposition  is  contrary  to  all  prin- 
ciple. It  is  m  vain  to  speculate  on  what  a  testator 
might  or  might  not  have  done  or  intended  in  a  different 
state  of  circumstances,  from  that  which  he  in  fact  con- 
templated. That  would  be  quite  arbitrary  and  full  of 
danger.  The  only  safe  way  of  determining  what  a  tes- 
tator intended,  is  to  look  at  what  he  has  said.  It  may 
be  that  in  the  present  case  the  disposition  in  favour  of 
the  next  of  kin  of  the  wife,  was  introduced  only  for  the 
purpose  which  has  been  suggested,  and  that  the  tes- 
tator would  not  have  thought  fit  to  provide  for  those 
individuals  if  he  had  foreseen  that  his  wife  would  not 
live  to  take  the  benefit  of  his  bequest  to  herself;  but 
whatever  may  have  been  the  motive  for  the  gift,  the  gift 
and  the  modves  for  the  gift  are  different  things,  and  the 
gift  itself  is  there.  And  even  with  reference  to  the 
motive,  it  may  be  observed  that  the  gift  to  the  next  of 
kin  was  not  necessary  to  the  purpose  of  protecting  the 
interest  of  his  wife,  for  by  giving  her  a  general  power 

of 
(a)  3  B.  C.  C.  395.  if.  (6)  6  Madd.  30.  4^  2  Ruu.  183 . 
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Edwards 

V, 

Salowat. 


628 


CASES  IN  CHANCERY. 


1848. 


Edwards 

V. 

Saloway. 


of  appointment  in  addition  to  a  life  intere$t|  he  had 
given  her  the  absolute  control  over  the  fund.  The  gift 
to  her  next  of  kin  in  default  of  appointment,  stands 
therefore  as  a  distinct  substantive  disposition  in  the  will, 
and  I  can  find  no  principle  for  taking  that  gift  away 
upon  a  speculation  of  what  the  testator  might  have  done 
under  different  circumstances. 


The  conflict  of  the  authorities  which  have  been  cited^ 
enables  roe  to  dispose  of  the  case  as  I  should  have  done 
in  the  absence  of  any  authority,  and  in  that  conflict  I 
have  no  hesitation  in  preferring  the  later  decision  to  the 
earlier  one.  But  in  such  a  state  of  the  authorities,  I 
cannot  say  that  a  party  coming  in  a  representative  cha- 
racter was  wrong  in  appealing  to  this  Court.  I  shall 
therefore  dismiss  the  appeal  without  costs,  and  the  costs 
of  both  hearings  will  be  costs  in  the  cause. 


June  16. 


MOSS  V.  BUCKLEY. 


Leave  given 
to  serve  a 


^^NE  of  the  Defendants  having  failed  to  appear^  the 

^^    Plaintiff  entered  an  appearance  for  him  under  the 
traversing  i    r 

note  on  a  De-   8th  Order  ox  August  1841,  and  after  waiting  six  weeks  for 

fendant  for        ^^  answer,  filed  a  traversing  note,  and  applied  to  Vice- 

Plaintiff  had 

entered  an 

appearance, 

tnough  tlie 

case  was  not 

withinithe 

56th  Order 

o(May  1845, 

which  authorises  such  service  only  on  a  Defendant  who  defends  either  in  person  or 

by  a  solicitor. 


Chancellor  Knight  Bmce  for  an  order  to  serve  it  on  the 
Defendant ;  but  his  Honor  declined  to  make  the  order^ 
in  consequence  of  the  observation  attributed  to  the 
LfOrd  Chancellor  in  Anon,  1 1  Jurist,  28,  that  the  56lh 

Order 


BUCKLEV. 
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Order  of  May  1845  applied  only  to  cases  in  which  the        1848. 
Defendant  either  defended  by  a  solicitor  or  in  person,     ^JJ^"*^ 
whereas  in  the  present  case   the   Defendant   was  not     ^     ©. 
within  either  of  those  classes,  not  having  as  yet  taken 
any  step  whatever  in  the  cause. 

Mr.  Smtfthe  now  renewed  the  application  before  the 
Lord  Chancellor,  contending  that  the  case,  although 
not  witiiin  the  letter  of  the  Order,  was  within  the  spirit 
of  it;  and  that  here  there  was  not  the  same  difficulty 
which  existed  in  the  case  cited,  as  the  Defendant  Ihet-e 
was  in  America^  and  the  Court  iiad  no  jurisdiction  to 
order  service  abroad,  except  under  the  Act  of  Parlia- 
ment (a),  which  went  only  to  the  subpcena  to  appear 
and  answer. 

The  Lord  Chancellor. 

The  present  seems  to  be  a  casu$  omissus  in  the 
Orders.  It  is  part  of  the  56th  Order  that  service  of 
the  traversing  note  should  be  according  to  the  19th  and 
21st  Orders  of  October  1842 ;  but  when  you  go  to  them, 
they  do  not  apply  to  your  case.  You  want,  therefore, 
an  order  independent  of  the  General  Order.  I  think  it 
is  within  my  jurisdiction  to  make  a  distinctorder  for  this 
particular  purpose.  Therefore  I  make  an  order  now  for 
service  of  the  traversing  note  on  the  Defendant  per- 
sonally. 

(o)  4  &  5  W.  4.  c.  82. 
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JufyS, 

The  commit- 
tee of  the 
estate  of  a 
lunatic  is  not 
entitled  to  any 
remuneration 
for  his  trouble. 
Where  any 
allowance  at 
all  is  made 
to  him,  it 
is  not  for 
his  sake,  but 
for  the  benefit 
of  the  estate, 
as  where  rents 
cannot  be 
effectually  col- 
lected by  the 
committee 
without  as- 
sistance* 


lU  WALKER,  a  Lunatic. 

I^TR.  WALPOLE  applied,  upon  the  petition  of  the 
"^  "^  next  of  kin  of  the  lunatic,  for  a  reference  to  the 
Master  to  appoint  a  receiver,  at  a  proper  salary,  of  the 
rents  of  the  lunatic's  real  estate,  which  consisted  of  a 
great  number  of  tenements  in  Yorkshire^  let  at  very  small 
annual  rents,  which  were  stated  to  be  very  troublesome 
in  the  collection ;  and  that  a  Mr.  jRowsoit,  a  relative  of 
the  lunatic,  who  had  been  appointed  committee  of  the 
estate  in  July  1847,  might  be  at  liberty  to  propose 
himself. 

The  Lord  Chancellor* 

As  the  committee  has  accepted  the  office  without 
any  stipulation  for  the  appointment  of  a  receiver,  or 
for  remuneration  to  himself  for  extraordinary  trouble,  I 
will  not  make  any  order  of  reference,  unless  on  the 
understanding  that  he  absolutely  refuses  to  continue  on 
the  present  terms.  If  be  does  so  refuse,  I  will  refer  it 
to  the  Master  to  enquire  whether  it  wilt  be  fit  and 
proper  and  for  the  benefit  of  the  lunatic's  estate,  that 
any  and  what  allowance  should  be  made  to  the  com* 
mittee  for  collecting  the  rents.  The  amount  will  then 
be  entirely  in  the  Master's  discretion,  and  if  Mr.  iZmr- 
$on  refuses  to  accept  the  sum  which  the  Master  thinks 
fit  to  allow,  some  one  else  must  be  appointed  committee 
in  his  place* 


The  order  was  made  accordingly. 


See  the  next  case. 


CASES  IN  CHANCERY. 


A 


Re  WESTBROOKR  Jufy  12. 

SIMILAR  application  to  the  last  was  made  in  Allowance, 


thb  case  by  Mn  Miller^  who  sUted  that  the  lu-  °o*  exceeding 
,  ,  5  per  cent«  on 

natic's  estate  consisted  of  twenty-seven  tenements^  yield-  receipts,  to 

ing  an  aggregate  rent  of  ISOO/.,  but  scattered  about  in  ^^"JS*^^^ 
various  districts  in  the  neighbourhood  of  London  ;  and  tate  for  ex- 
that  the  conimittee»  who  had  been  appointed  about  a  ™j[^  b 'col- 
year  ago,  had  accepted  the  office  at  the  request  of  the  fecting  rents. 
mother  and  sister  of  the  lunatic,  in  the  belief  that  he 
should  be  allowed  a  remuneration  for  the  trouble  of 
collecting  the  rents,  which   occupied  a  great  deal  of 
time. 


The  Lord  Chancellor. 

The  public  ought  to  know  that  committees  are  not 
entitled  to  any  remuneration,  and  as  this  committee  ac- 
cepted the  office  with  knowledge  of  what  the  property 
was,  and  without  stipulating  for  any  allowance,  I  shall 
certainly  not  allow  it  in  his  case :  but,  as  the  estate  may 
require  some  aid  in  its  management,  for  the  sake  of  the 
property,  not  of  the  committee,  I  shall  direct  the 
Master  to  allow  him  the  expenses  of  collecting,  mean- 
ing thereby  money  actually  expended,  not  exceeding 
5  per  cent,  on  his  receipts. 


ea2 
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Julif  6. 


MOTT  V.  BLACK  WALL  Railway  Company. 


The  question 
in  the  cause 
beins,  whether 
the  Plaintiff 
"was  entitled, 
under  an 
aj^reement 
for  a  building 
lease,  to  a 
covenant  for 
the  use  of  a 
certain  road, 
which  he 
claimed,  first, 
by  contract 
as  implied  by 
the  delinea- 
tion of  a 
plan  in  the 
margin  of  the 
agreement. 


ri^HE  Plaintiff  had  built  a  house  under  an  agreement 
"*-  for  a  building  lease  from  the  tlien  owner  of  the  soil, 
who  shortly  afterwards  sold  the  land  adjacent  to  it  on 
one  side  to  the  Defendants,  for  the  purpose  of  their 
railway.  In  the  margin  of  the  agreement  was  deline- 
ated a  plan  of  the  demised  premises,  representing  them 
as  bounded  at  the  front  by  a  high  road,  which  was 
actually  made;  and  on  the  side  towards  the  railway,  by 
another  intended  road,  to  be  called  Arnold  Road^  which, 
though  not  actually  made,  was  marked  out  by  removal 
of  the  turf:  and  this  plan  the  Plaintiff  relied  on  as 
entitling  him  to  a  lease  with  a  covenant  for  the  use  of 
the  road  so  marked  out,  although  the  agreement  did 
not  in  terms  provide  for  such  covenant.      The  De- 


cence,  the 
Court  di- 
rected an 
action  to  try 
the  alleged 


and,  secondly, 

un  the  ground  fendants  denied   that  right,  and   were  proceeding   to 

acquies-        build  a  Station   upon   the    line   of  the  road   in    such 

a  manner  as  to  render  it  impassable.      The  bill  was 

filed  to  restrain  them   from  so  doing,  and  for  the  ex- 

.  .  ecution  of  a  lease  by  the  Company  in  conformity  with 

first,  reserving  the  PlainlifTs  construction  of  the  agreement,  charging 

the  question      ^j^  ^  jp  ^y^^  ogreement  itself  did  not  entitle  him  to  the 
of  acquies-  ^ 

cenceasa         right  of  road  which  he  claimed,  his  lessor  had,  pre- 
abie^one^'and     piously  to  the  sale   to  the   Company,  knowingly  per- 

material  only     mitted  him  to  act  upon  the  agreement  in  such  a  manner 
in  case  the  1111  11  1  .    . 

as  to  preclude  the  lessor,  and  the  company  as  claiming 

under  him,  from  disputing  that  right. 


legal  right 
should  be 
determined 
against  the 
Plaintiff. 


On 


The  Court 

will  direct  the  Defendant  in  equity  to  be  Plaintiff  in  such  action,  if  by  that  means 
the  right  can  be  more  conveniently  tried. 
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On  a  motion  for  the  injunction,  before  Vice-chan- 
cellor JVigram,  his  Honour  directed  that  the  Plaintiff 
should  tender  to  the  Defendants  a  lease  containing 
such  covenant  as  he  claimed,  and  that,  on  the  Defend- 
ants refusing  to  execute  it,  the  Plaintiff  should  bring 
an  action  against  them  for  breach  of  the  agreement, 
the  Defendants  admitting,  for  the  purpose  of  such  action, 
that  they  had  stopped  up  the  road :  the  motion,  in  the 
mean  time,  to  stand  over. 


1848. 


MOTT 
V, 

Blackwall 

Railway 
Company. 


-  On  an  appeal  from  that  order  by  the  Plaintiff,  it  was 
contended,  on  the  part  of  the  Appellant,  that  the  case 
was  one  for  the  decision  of  this  Court,  and  not  of  a 
Court  of  law,  as  it  was  for  a  Court  of  equity  to  say 
how  an  agreement  ought  to  be  carried  into  effect ;  that 
the  action  directed  by  the  Vice-Chancellor  would  decide 
nothing  as  to  the  effect  of  the  acquiescence,  on  which 
the  Plaintiff  chiefly  relied  ;  and  that  it  would  not  neces- 
sarily decide  even  the  other  point,  inasmuch  as  the 
lease  to  be  tendered  might  unintentionally  vary  from  the 
agreement  in  some  minute  particular,  independent  of 
the  covenant  in  question,  which,  although  the  Plaintiff 
might  not  care  to  insist  upon  it,  would  nevertheless  be  a 
good  defence  to  the  action. 


The  Lord  Chancellor. 

If  that  be  the  only  difficulty,  let  the  Defendants  bring 
the  action  against  the  Plaintiff  for  not  accepting  a  lease 
witftoiii  the  covenant.  Such  an  action  would  determine 
the  rights  of  the  parties  under  the  agreement,  which  are 
the  same  at  law  as  in  equity.  That  will  leave  open  the 
other  question,  which  is  a  purely  equitable  one,  whether 
the  conduct  of  the  Defendants,  or  those  under  whom 
they  claim,   has  been  such  as  to  preclude  them  from 

Vol*  II.  T  t  insisting 
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1848.       insisting  on  their  legal  right,  if  they  shall  torn  out  to 
'''^y^^'^  -  have  it.  la)     ^ 


r. 

Blackwall 


Rtaiway      •     Notwithstanding  this  observation  the  argument  was 
Company,     continued,  and  both  sides  relied  on  Harding  v*  Jfil^ 
son.  (b) 

On  the  conclusion  of  the  argument, 

77ie  Lord  Chancellor  varied  the  order  in  con- 
formity with  the  above  suggestion,  and,  having  ascer- 
tained that  a  delay  in  building  the  station  would  not 
produce  any  serious  inconvenience  to  the  Railway 
works,  he  granted  an  injunction  in  the  mean  time. 

The  Sdiciior^GeneraU  Mr.  Butty  and  TAuSouthgaUt 
appeared  for  the  Plaintiff. 

Mr.  Wood  and  Mr.  Bigge^  for  the  Defendants. 

(a)  See  Bamardy.  Waliit,  Cr.  {h)  2B.^C.  96. 

4-  Ph.  85. 
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WARE  w.  ROWLAND.  ^"^1^/^' 

Jan.  29. 

PHILIP  SLATERy  by  his  will  dated  the  18  th  of  A  testator 
Jtdy  1806,  directed  his  executors  to  purchase,  in  g^g^^^^^^ 

the  S   per  cent,  reduced   annuities,   the  sum  of  600/.  set  apart  a 

^  ^  .    ,  .       .^    ^  .      ^1         •!   sum  of  stock 

a  year,  upon  trust  to  permit  his  wife  to  receive  the  said  ^^  answer  an 

annuity  for  her  life,  and  after  her  death  in  trust  for  annuity  of 
his  daughter  Anna  Maria  Slater  ;  and  after  her  death,  paid  to  his 
to  distribute  the  principal  amongst  the  children  of  his  slaughter 

*^  »  °  Anna  Mana 

said  daughter,  at  their  respective  ages  of  twenty-four  (who  was  then 

years,  with  maintenance  in  the  meantime ;  after  which  ^^  chtld)^ 

the  will  proceeded  as  follows :  —  "  If  at  the  death  of  my  for  her  life,  and 

said  daughter  she  should   leave   no  child  or  children  ^^  divide  the 

living,  or  in  the  event  of  such  child  or  children  dying  principal 

under  twenty-four,  then  I  direct  my  trustees  to  sell  the  children,  if  she 

said  principal  fund,  and  to  pay  thereout  to  my  son-in-  should  leave 
^         '^  ^  ^  ■'  any,  on  theu" 

law  t7.  G.  Christian^  and  my  grandson  G.  T.  RoTidand  respectively 

500/.  each,  if  they   should  severally  be  alive  at   that  ^'"^^^^"/"^eX- 

time ;  and  all  the  rest  and  residue  of  the  said  principal  four ;  if  no 

fund,  with  the  interest  and  dividends,  I  give  and  be-  ^jj^^  'should 

queath  to  and  amongst  my  heirs-at-law,  share  and  share  attain  that 

alike."     In  a  subsequent  passage  of  the  will  the  testa-  thereout  two 

tor  gave  the  residue  of  his  property  to  his  daughter  f™^JJ  legacies, 

Anna  Maria  Slater  by  name.  rest  and  re- 

sidue of  the 
said  principal 

Anna  Maria  Slater  was  the  only  surviving  child  of  fund  he  gave 

the  testator  at  the  date  of  his  will,  and  she  was  also  his  ^  ^^  ^^^ 

sole  amongst  his 
heirs-at-law, 
share  and  share  alike :  *'  and  in  a  subsequent  part  of  his  will  he  appointed  his  said 
daughter  by  name  his  general  residuary  legatee.  Held,  nevertheless,  that  as  sole 
bdress-at-law  and  next  of  kin  of  the  testator  at  the  time  of  his  death,  she,  and  not 
his  heir-at-law  or  next  of  kin  at  the  time  of  her  death,  was  entitled,  under  the  ulti- 
mate gift,  to  the  fund  set  apart  to  answer  the  annuity. 

Tt  2 
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sole  heiress-at-law,  and  next  of  kin  at  the  time  of  his 
death.  Upon  her  deaths  in  the  year  1844^  without 
having  married,  the  heirs-at-Iaw  of  the  testator  were 
Philip  Slater  Fall  and  Isaac  Hodgson  Wilson^  two  of 
his  great-nephews,  grand-children  of  his  two  sisters ; 
and  his  next  of  kin  at  the  same  time  was  Jemima  Brtme^ 
a  daughter  of  one  of  those  sisters. 

On  the  death  oi  Anna  Maria  Slater^  the  principal 
fund  set  apart  to  answer  the  annuities,  consisting  of 
about  20,000/.  stock,  was  contested  between  three 
parties,  the  personal  representative  of  Anna  Maria^ 
as  the  sole  heiress-at-law  and  next  of  kin  of  the  tes- 
tator at  the  time  of  his  death ;  Fall  and  Wilson^  as  his 
coheirs-at-law  at  the  death  of  Anna  Maria  ;  and  Jemima 
Brune,  as  his  sole  next  of  kin  at  the  same  period. 

The  Vice-Chancellor  of  England  having  decided  in 
favor  of  the  first,  the  other  two  parties  presented 
separate  appeals,  which  came  on  to  be  argued  together. 

Mr.  Humphrey  and  Mr.  Bates^  for  Jemima  Brune. 

Mr.  RoU  and  Mr.Bazalgeite^  for  Fall  and  Wilson. 

Mr.  Beihell,  Mr.  Js.  Parker^  and  Mr.  Heiheringtanf 
in  support  of  the  decree. 


1848. 
Jan.  29. 


T^e  Lord  Chancellor. 

If  Holloway  v.  Hollatoay  (a)  lays  down  the  rule  cor- 
rectly, there  can  be  no  doubt  of  its  governing  this  case. 
In  that  case,  as  in  this,  the  testator  had  a  daughter,  to 
whom  he  gave  the  interest,  for  life,  of  a  sum  of  money 

which 

T  (fl)  5  Ve$.  399. 
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which  he  directed  should  be  taken  out  of  his  general 
estate  and  invested.  In  that  case/  as  in  this,  after  the 
daughter's  death,  her  children,  if  any  should  be  living  at 
the  time  of  her  death,  were  to  have  the  fund,  and  if  she 
left  no  children,  part  of  the  fund  in  Holloway  v.  HoUo^ 
way  was  to  be  held  in  trust  for  the  personal  repre- 
sentatives of  the  daughter ;  and*  the  remainder  of  the 
fund  in  trust  for  such  person  or  persons  as  should  be 
the  testator's  heir  or  heirs-at-law.  In  the  present  case, 
in  the  event  of  the  daughter  not  leaving  children  the 
trustees  were  then,  that  is  in  that  event,  to  sell  the 
trust-monies,  and  to  pay  thereout  to  two  other  persons 
a  certain  part,  if  they  should  be  severally  living  at  that 
time ;  and  then  follow  these  words:  ^^  All  the  rest  and 
residue  of  the  said  principal  trust-monies,  with  the  in- 
terest, increase,  and  dividends,  I  give  and  bequeath  to 
and  amongst  my  heirs-at-law,  share  and  share  alike;" 
and  in  a  subsequent  part  of  his  will,  he  gave  all  the 
residue  of  his  property  to  his  daughter  by  name. 


1848. 


Ware 

V. 

Rowland. 


In  both  cases  the  word  ^^  then  "  is  to  be  found ;  but  in 
both  it  refers  to  the  event  and  not  to  the  time.  In 
Hollovsay  v.  HoUcmayi  the  part  of  the  fund  to  be  sepa- 
rated from  the  rest  was,  in  the  event  of  the  daughter 
not  leaving  children,  to  be  her's  absolutely;  and  the  gift 
to  the  heirs  is  of  the  remainder  of  the  fund  :  whereas,  in 
the  present  case,  if  the  persons  to  whom  part  of  the 
fund  was  given  did  not  survive  the  daughter,  the  gift  to 
them  was  not  to  take  eifect ;  in  which  case,  therefore, 
such  part  continued  a  constituent  part  of  the  fund,  and 
would  pass  with  it  to  the  heirs.  In  HoUcrdoay  v.  i/o/- 
laway  the  trust  for  the  heirs  is,  **  for  such  person  or  per- 
sons^as  shall  be^my  heir  or  heirs-at-law,"  there  being,  at 
the  testator's  death,  three  daughters  his  coheirs-at-law  and 
next  of  kin ;  and  the  word  *^  shall  "  seemed  to  describe 
persons  who  should  be  Tound  to  be  heirs  at  a  future 

T  t  3  time. 
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1848. 


Warb 

r. 

Rowland. 


time.  In  this  case,  there  being  but  one  heir  and  next 
of  kin,  the  testator  gires  ^'  to  his  heirs-at-law  share  and 
share  alike/'  He  uses  the  plural,  although  there  was 
but  one :  in  HolUnoay  v.  Hollaway  he  uses  the  singular, 
although  there  were  three  heirs.  In  Hollaway  v.  Hoi- 
laway  the  testator  describes  the  duty  of  the  trustees  to 
arise  upon  the  death  of  the  daughter  without  issue. 
In  the  present  case,  after  prescribing  their  duty  as  to  the 
portion  of  the  fund  to  be  separated  and  paid  to  other 
persons,  he  makes  a  new  and  distinct  gift  to  the  heirs : 
*^  All  the  rest  and  residue  of  the  said  trust-monies  I 
give  and  bequeath  amongst  my  heirs-at-Iaw,  share  and 
share  alike.''  Having  in  view  a  provision  for  certain  per- 
sons not  to  be  permanent  except  in  particular  events, 
he  no  longer  declares  any  trust  of  the  fund  so  appro- 
priated, but,  in  effect,  lets  it  fall  into  the  residue  of  his 
estate  by  giving  the  fund  subject  to  such  prior  gift  to 
*<  his  heirs,"  who,  being  his  daughter,  was  his  general 
residuary  legatee. 


In  all  the  particulars  in  which  the  two  cases  difier,  the 
differences  are  in  favour  of  the  claim  of  the  future  heir  in 
HolUmay  v.  HcUcfway ;  but  Lord  Alvanleyy  acting  upon 
the  authority  of  many  earlier  cases,  held  that  the  heirs  at 
the  death  were  the  parties  described.  Such,  he  said,  was 
the  intendment  of  the  law,  and  such  must  be  understood 
to  be  the  meaning  of  the  words,  unless  by  the  context  or 
express  words  they  plainly  appear  to  be  intended  other- 
wise, of  which  he  did  not  find  sufficient  proof  in  that 
will.  But  if  Lord  Alvanley  could  not  find  such  proof  in 
that  case,  I  certainly  cannot  find  it  in  this,  thinking,  as 
I  do,  that  there  was  much  more  of  evidence  tending  to 
that  proof  in  that  case  than  there  is  in  this.  There  is, 
indeed,  nothing  of  such  tendency  in  this  case,  except 
the  description  of  heir  in  the  plural.  I  have  already 
observed,  that  there  was  a  similar  inadaptation  of  the 

expressions 
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expressions  used  to  the  state  of  the  family  in  HdUamay        1848. 
▼•  HaUaway  §  but  in  the  present  case  there  is,  I  think,  a        \ir^^^*^^ 

yery  obvious  solution  of  the  apparent  inconsistencies.  t;. 

Rowland. 

Suppose  a  testator,  after  making  all  such  provisions  as 
be  was  anxious  about,  finds  that  in  certain  events  all 
these  provisions  might  fail,  and  having  no  other  object 
in  view,  might  naturally  wish  that  the  law,  with  respect 
to  the  disposition  of  his  property,  should  take  its  course. 
If  he  so  expressed  his  wish,  his  heir  or  next  of  kin 
would  take  in  the  event  of  the  provisions  failing ;  but  as 
that  might  not  take  place  until  some  distant  period,  it 
would  be  uncertain  who  would,  at  such  time,  stand  in 
the  place  of  such  heirs;  and  the  testator  might  therefore 
very  naturally  express  such  wish  in  the  terms  used  in 
this  will ;  and  it  is  not  at  all  inconsistent  with  such  an 
expression  as  to  a  future  and  contingent  interest,  that 
be  should  give  the  residue  of  his  property,  being  a  direct 
gift,  to  his  daughter  by  name ;  or  he  might  have  contem- 
plated the  possibility  of  his  daughter's  death  in  his  own 
lifetime. 

Since  HoUavoay  v.  HMffmay  several  cases  have  oc- 
curred, and  particularly  Jones  v.  Colbeck  (a),  and  Miller 
V.  Eaton  (6),  which,  it  might  have  been  supposed,  would 
have  received  a  decision  different  from  that  which  Sir 
W.  Grant  pronounced  upon  the  authority  of  HoUtmay 
V.  HoUcnoay  ;  but  in  none  of  those  cases  do  I  find  any 
disapprobation  expressed  at  that  decision,  or  any  inten- 
tion entertained  of  overruling  it ;  but  lu  all,  distinctions 
are  taken,  which,  whether  tenable  or  not,  leave  that 
authority  untouched :  yet  in  none  of  these  is  the  claim 
of  the  heir  at  the  death  supported  by  circumstances  so 
strong  as  are  to  be  found  in  the  present  case. 

There 

(a)  8  Ve$.  38.  {b)  SSr  Geo.  Cooper^  272. 
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Wark 

ROWLAKD. 


There  is^  I  think,  no  ground  for  the  claim  of  the  heir 
or  next  of  kin  to  the  exclusion  of  the  daughter ;  and  she 
filling  the  characters  botli  of  heir  and  next  of  kin^  no 
question  arises  as  to  whether  she  took  the  fund  in  the 
one  character  or  in  the  other;  I  therefore  think  the 
decree  right,  and  that  the  appeals  must  be  dismissed 
with  costs. 


KIRK  V.  The  Guardians  of  the  Poor  of  the 
BROMLEY  UNION. 


FT^HIS  was  an  appeal  from  an  order  of  the  Vice- 
-'-    Chancellor  of  England^  overruling  a  general  de- 
murrer to  the  bill  for  want  of  equity. 


1846. 
Dec.  11.14. 

Jan.  27. 

A  builder 
agreed,  by  a 
written  con- 
tract under 
seal,  with  a 
board  of  guar- 
dians, to  build 
a  workhouse         The  bilKstated  that  on  the  24th  of  May^  1844,  the 

certain  pUn  *  Plaintiff,  who  was  a  builder,  entered  into  an  agreement 

for  a  certain  Jn  writing  with  the  Defendants  to  build  a  workhouse 

deviations  f^^   ^^  Union,   according  to  a  specification   thereto 

^T^h^h  ^^'  annexed,  and  to  certain  drawings  prepared  by  Messrs. 

board  or  their 
architect 

might  order  in  the  course  of  the  work,  were  to  be  valued  in  a  particular  manner, 
and  the  value  added  to  or  deducted  from  the  stipulated  price,  as  the  case  might  be ; 
but  it  was  expressly  provided  that  no  allowance  was  to  be  made  to  the  builder 
for  additional  work,  unless  the  same  should  be  ordered  in  writing.  After  the 
builder  had  been  paid  for  all  the  work  done  pursuant  to  the  written  agreement,  he 
filed  a  bill  against  the  board,  alleging  that  much  additional  work  had  been  done 
with  the  knowledge  and  sanction  of  the  board,  and  on  the  faith  of  an  assurance  from 
their  agent  that  no  written  order  for  it  was  necessary,  and  praying  an  account  and 
payment  of  what  was  due  in  respect  of  such  work.  On  a  general  demurrer  to  the 
bill.  Held,  first,  that  the  subject-matter  of  the  claim  was  not  of  itself  within  the 
jurisdiction  of  this  Court ;  and,  secondly,  that  the  allied  fraud  on  the  part  of  the 
board,  in  taking  advantage  of  the  want  of  a  written  order  to  avoid  paying  for 
work  which  they  had  sanctioned,  would  not  give  the  Court  jurisdiction,  and  that 
bills  to  enforce  parol  contracts  within  the  Statute  of  Frauds,  on  the  ground  of  part 
performance,  were  different,  the  Court  having  jurisdiction  in  those  cases  over  the 
original  subject-matter,  viz.  the  contract,  and  the  question  being  whether  that 
jurisdiction  was  ousted  by  the  want  of  a  writing,  whereas  here  the  attempt  was  to 
make  the  want  of  a  writing  thr  rrcrn:!  of  jurisdiction. 


Savage 
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Savage  and  Foden,  architects,  for  the  sum  of  SS1SL ;  the        1846. 
works  to    be  begun,  proceeded  with,  and  completed         -.  ^"^ 
under  their  directions,  and  under  the  inspection  of  a  v. 

clerk  of  the  works  to  be  by  them  appointed ;  and  it  was    Quardians  of 
thereby  amongst  other  things  provided,  that  it  should   the  Bi^oulky 
be  in  the  power  of  the  board  of  guardians,  or  of  the 
architects  by  their  authority,  to  direct  such  alterations 
to  be  made  in  the  works  during  their  progress  as  they 
should  deem  expedient,  which  alterations  should  not 
vacate  or  make  void  the  contract,  but  should  be  per- 
formed by  the  contractor,  according  to  the  directions 
he  should  receive ;  and  the  value  of  the  same,  whether 
in  addition  or  deduction,  was  to  be  ascertained  by  the 
architects,  and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly ;  but  no  allowance 
was  to  be  made  to  the  Plaintiff  for  extra  or  additional 
work,  unless  the  same  should  have  been  ordered  in 
writing;  and  it  was  further  agreed,  that  the  decision  of 
the  said  Mr.  Savage  with  respect  to  the  amount,  state 
and  condition  of  the  work  actually  done,  and  also  in 
respect  of  any  question  that  might  arise  concerning  the 
construction  of  the  agreement,  or  the  specification  or 
drawings,  or  the  execution  of  the  works  thereby  con- 
tracted for,  should  be  final  and  conclusive. 

The  bill  then  stated  that  the  agreement  had  been 
duly  sealed  with  the  corporate  seal,  and  delivered  to  the 
Plaintiff;  that  he  commenced  the  work,  and  duly  com- 
pleted it  as  after  mentioned ;  but  that  in  the  very  outset 
it  had  been  found  necessary  to  make  considerable  de- 
viations from  the  ground  plan  to  which  he  had  been 
referred  on  executing  the  contract,  in  consequence  of 
the  levels  having  been  incorrectly  taken,  and  that  a 
great  deal  of  additional  work  was  occasioned  by  such 
deviation,  the  whole  of  which,  however,  was  ordered  by 

and 
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]  846.        and  execated  under  the  inspection  of  the  architects  and 

^T^''^     the  clerk  of  the  works.] 
Kirk 

^    '^^     .       The  bill  then  stated,  that,  on  i-eceivins  the  order  for 

Guardians  of  '  ° 

the  Brohlet  such  deviations,  the  PlaintiiF's  foreman  had  asked  the 
'"^"*  clerk  of  the  works  for  a  written  authority  from  the 
architects,  but  that  the  clerk  of  the  works  had  answered, 
that  no  written  order  was  necessary,  and  that  the  verbal 
order  he  had  given  would  be  valid.  That  relying  on 
that  assurance,  and  inferring  from  the  conduct  of  the 
Defendants,  that  the  stipulation  requiring  a  written 
order  for  deviations  had  been  waived,  the  Plaintiff  exe** 
cuted  the  additional  work  according  to  the  directions  of 
the  clerk  of  the  works,  and. under  the  sanction  and  with 
the  knowledge  of  the  architects;  and  that  several  members 
of  the  board,  in  particular  seven  who  were  named,  fre- 
quently visited  the  works  during  their  progress,  and 
having  remarked  upon  the  deviations  from  the  original 
plans,  and  being  informed  of  the  necessity  for  them,  ex- 
pressed their  approbation  thereof;  but  that  on  a  claim 
for  reasonable  remuneration  in  respect  of  such  additional 
works  being  sent  in,  such  claim  had  been  disallowed  on 
the  ground  that  they  had  been  done  without  any  written 
order.  That  in  other  instances,  work,  after  having  been 
execuled  according  to  the  original  plan,  had  been  re- 
moved and  re-executed  according  to  some  new  design, 
by  the  express  direction  of  the  clerk  of  the  works  as  the 
agent  of  the  Defendants,  but  that  compensation  for 
such  alterations  had  on  a  similar  ground  been  refused. 
That  the  items  so  disallowed  amounted  in  the  whole  to 
1594/.  the  whole  of  which  the  Defendants  refused  to 
pay. 

[The  bill  then  charged  that  the  Plaintiff  had  very 
seldom  any  personal  communications  with  the  Defend- 
ants ;  and  that  all  the  orders  came  to  him  through  the 

clerk 
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clerk  of  the  works  who  was  appointed  by  them,  and  acted        1846. 
throughout  as  their  agent,  and  that  the  Plaintiff  always     ^^^^'^^ 
considered,  and  was,  in  fact,  induced  by  the  conduct  of  v. 

the  Defendants,  and  their  acquiescence  in  the  deviations    q  iq^*      ^r 
from  the  original  plans  which  were  from  time  to  time  the  Broulbv 

TT    ' 

made  by  the  direction  of  the  architects  or  the  clerk  of 
the  works,  to  consider  that  all  such  orders  were  given 
to  him  with  the  cognizance  and  by  the  direction  of  the 
Defendants. 

The  bill  further  charged,  that  the  architects  and  the 
clerk  of  the  works  were  in  the  habit  of  attending  the 
board  meetings  of  the  guardians,  and  of  reporting  to  the 
board  the  progress  of  the  building ;  and  that  on  such  oc- 
casions, they  laid  before  the  Defendants  the  plans  of,  and 
acquainted  them  with  any  deviations  from,  or  additions 
to,  the  original  plan  of  the  building,  which  the  architects 
found  or  considered  either  necessary  or  expedient ;  and 
that  such  deviations  or  additions  were  discussed  at  such 
times  by  the  Defendants,  and  the  nature  and  expense 
of  them  considered,  and  the  architects  were  then  autho-* 
rized  by  the  Defendants  to  order  such  deviations  from, 
and  additions  to,  the  original  plan  as  the  Defendants 
approved  of;  and  that  all  the  deviations  from  and  ad- 
ditions to  the  original  plan,  for  which  the  Plaintiff  had 
charged  as  additional  work,  were  so  sanctioned  or  ap- 
proved and  authorised  by  the  Defendants,  and  that 
minutes  of  such  approval  were  entered  in  the  minute 
books  of  the  board,  and  signed  by  the  chairman  present 
at  the  meetings  of  the  board  at  which  such  matters  were 
discussed.] 

The  bill  also  charged  that  the  minute  books,  and  entries 
therein  of  the  orders  for  the  deviations  and  alterations 
which  were  from  time  to  time  made'by  the  Plaintiff  did 

in 
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1846.        in  fact  form  the  necessary  written  aathority  for  such 
^g^f^     deviations  and  alterations. 

V, 

The 
Guardians  6f        [The  bill  then  charged  that  throughout  the  progress 

the  Bromlby  of  the  building,  the  architects  acted  by  the  authority  and 

with  the  cognizance  and  consent  of  the  Defendants  in  the 
orders  which  they  gave  to  the  Plaintiff  for  the  execution 
of  additional  work ;  and  that  the  Defendants  always  en- 
couraged the  Plaintiff  to  believe,  and,  in  fact,  gave  him 
to  understand,  that  all  the  additional  work  performed 
by  him  under  the  direction  of  the  architects  was  ordered 
with  their  cognizance  and  by  their  authority,  and  would 
be  paid  for  by  them.] 

The  bill  prayed,  that  it  might  be  declared  that  the 
Defendants  had  waived,  or  were  not  under  the  circum- 
stances aforesaid  entitled  to  insist  upon,  the  necessity 
of  any  order  or  orders  in  writing  other  than  as  before 
mentioned,  previous  to  the  execution  of  the  aforesaid 
works ;  and  that  they  might  be  decreed  specifically  to 
perform  their  contract  with  the  Plaintiff,  and  to  pay  to 
him  the  balance  of  1594/.  remaining  due  to  him  upon 
the  said  contract;  or  that  an  account  might  be  taken 
of  the  works  executed  by  the  Plaintiff  by  the  order  of 
the  Defendants  and  that  the  Plaintiff  might  have  credit 
in  such  account  for  the  items  which  had  been  so  dis- 
allowed as  aforesaid  on  the  ground  that  no  written  orders 
had  been  given  for  the  works  to  which  they  referred, 
and  that  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiff  what,  on  taking  such  account,  should  be  found 
due  to  him. 

Mr.  Stuarif  Mr.  jBo//,  and  Mr.  Hargrove  for  the 
Appellant,  in  support  of  the  demurrer,  contended  that, 
independently  of  any  special  circumstances,  the  Plain- 
tiff's claim,  being  a  mere  quantum  meruit  for  work  and 

labour 
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labour  done,  was  not  a  fit  subject  for  a  bill  in  equity ;        1846. 

Ambrose  v.  Dunmow    Union  (a);   and    that  what  the     ^I^^^^ 
T»    .    .  Kirk 

PlaintifF  called  acquiescencci  sanctioni  or   encourage-  v. 

ment  on  the  part  of  the  board,  as  supplying  the  place   Quapjjans  of 
of  a  written  order  for  the  work,  was  available  to  prove  the  Bromlby 
an  implied  contract  at  law  {Sanders  v.  Guardians  of 
St.  Neofs  Union  {b)) ;  and  therefore  afforded  no  ground 
for  coming  into  thb  Court. 

Mr.  Bethell  and  Mr.  HetherifigUm^  for  the  bill,  con- 
tended that  the  work  in  question  was  not  work  for  which 
a  corporation  would  be  liable  upon  an  implied  con- 
tract ;  Paine  v.  Guardians  of  the  Strand  Union  (c) ;  but 
that  even  supposing  it  was,  and  that  an  action  on  an 
implied  contract  would  lie  for  it,  that  would  not  meet  the 
Plaintiff's  case ;  for  what  he  claimed  was  not  payment  on 
the  footing  of  qantum  meruit^  but  on  the  footing  of  the 
express  contract  which  had  been  entered  into,  but  which, 
it  was  clear,  he  could  not  enforce  at  law  for  want  of  a 
written  certificate :  for  at  law  there  could  be  no  parol 
waiver  of  any  part  of  a  contract  under  seal.  The  case 
was,  therefore,  of  that  class  in  which  this  Court  was  in 
the  habit  of  giving  relief  against  parties  who  sought  to 
take  advantage  of  some  legal  right,  or  ground  of  ex- 
emption, against  conscience.  Such  were  cases  of  relief 
beyond  the  penalty  of  a  bond  {East  India  Company  v, 
Campion{d})f  or  against  forfeitures  or  other  penalties  for 
breach  of  certain  covenants;  or  of  relief  upon  part  per- 
formed contracts  within  the  Statute  of  Frauds,  which 
came  the  closest  to  this  case,  the  principle  of  them  being, 
that  it  was  against  conscience  to  take  advantage  of  the 
want  of  a  writing.  In  Bond  v.  Hopkins  {e)j  Lord  Redes" 
dale  said,   "  One  acknowledged  principle   on   which 

courts 

(a)  9  Beav.  508  J  (b)  10  Jiiriii,  566. 

(c)  10  Jiiritt,  308.  ((0  1  <ScA.  ^  Xe/:  430. 

(0  11  J9%A,  158.    Seep.  187. 
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1846.       courts  ofeqaity  give  relief  is  to  prevent  an  advantage 

^^"^^^     gained   at  law   from  being  used  against  conscience. 

V,  There  are  two  modes  by  which  the  Court  gives  re- 

Guar^ns  of  '^^^  ^"  ^^^^  cases :  one  direct,  the  other  indirect     In 
the  Broulbt  the  first  mode  it  acts  by  giving  of  itself  full  relief;  in  the 

second)  by  enabling  the  party  to  try  his  title  at  law 
without  the  impediments  which  may,  against  conscience, 
be  opposed  to  his  proceedings.''  In  the  present  case 
the  first  mode  was  inapplicable,  for  if  this  Court  were 
to  attempt  to  restrain  the  Defendants  by  injunction 
from  setting  up  the  want  of  a  written  certificate  as  a 
defence,  the  court  of  law  would  not  regard  it  The 
Plaintiff,  therefore,  was  right  in  resorting  to  the  second 
mode,  and  in  asking  this  Court  to  decree  payment  at 
once. 

On  the  conclusion  of  the  argument 

The  Lord  Chancellor  said  he  should  look  into  the 
bill  and  the  cases  which  had  been  cited,  before  he  gave 
judgment ;  but  that  there  was  this  distinction  between 
the  present  case  and  those  of  specific  performance,  that 
there,  the  question  was  whether  the  jurisdiction  was 
taken  away  by  the  want  of  a  writing— here  whether  it 
was  given. 


1848.  The  Lord  Chancellor. 

Jan.  27. 

The  effect  of  the  relief  prayed  by  the  bill  is  that  the 
Plaintifi*  may  recover  in  this  Court  the  sum  claimed  by 
him  as  the  balance  of  his  charge  for  building  the 
Bromley  Union  House,  which  charge  includes  as  well 
the  work  specified  in  the  contract  as  other  not  so  spe- 
cified, but  alleged  to  have  been  subsequently  ordered, 
although  no  order  in  writing  was  given  for  such  ad- 
ditional 
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ditional  works ;  and  two  questions  appear  to  me  to  arise :        1848. 
Ist  Whether  the  case  stated  in  the  bill  entitles  the     ^"^T^^ 
Plaintiff  to  charge  those  additional  works  without  any  v. 

order  in  writing :  and  2nd,  if  so  whether  the  Plaintiff  has  Qmi^ia^g  of 
shewn  a  right  to  appeal  to  the  jurisdiction  of  this  Court  the  Bromlby 
to  enforce  payment  of  what  he  so  claims. 

The  contracts  after  referring  to  certain  plans,  draw- 
ings, and  specifications  of  the  intended  buildings,  was 
merely  an  undertaking  by  the  Plaintiff  to  do  such 
works  for  a  specified  sum  and  by  the  Defendants  to  pay 
such  sum ;  but  it  contained  this  provision  :  **  It  is  also 
to  be  in  the  power  of  the  board  of  guardians  to  direct 
such  alterations  to  be  made  in  the  works  during  their 
progress  as  they  may  deem  expedient,  which  alterations 
shall  not  vacate  or  make  void  the  contract,  but  shall  be 
performed  by  the  contractor  according  to  the  directions 
he  may  receive ;  the  value  of  the  same,  whether  in  ad- 
dition or  reduction,  is  to  be  ascertained  by  the  said  ar-i 
cbitects,  and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly ;  but  no  allowance  is 
to  be  made  to  the  contractor  for  extra  and  additional 
work  unless  the  same  shall  have  been  ordered  in 
writing."  The  bill  alleges  that  divers  alterations  and 
deviations  became  necessary  and  were  made  in  the  pro- 
gress of  the  works ;  and  that,  although  no  orders  in 
writing  were  given,  the  Defendants  knew  of  and  ap- 
proved, and  directed  through  their  architects  and  clerk 
of  the  works,  all  such  alterations  and  deviations,  and 
afterwards  sanctioned  them.  The  passages  selected  by 
the  Vice-Chancellor  in  hb  judgment  (a)  are,  I  believe, 
the  strongest  in  the  bill ;  and  they  certainly  do  not  put 
the  case  higher  than  I  have  stated. 

That 

(a)  These  pasnges  are,  in  the  above  statement,  included  within 
crotchets* 
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1848.  Tliat  this  Court  will  not  in  general  assume  juris- 

^■^^^^^     diction  over  such  a  contract,  is  clear.    The  recent  de- 

V.  cision  of  the  Master  of  the  Rolls  in  Ambrose  v,  Duti" 

Gtiardians  of   ^^^  Union  {a)  is,  I  believe,  the  latest  authority,   and 

the  Bromley  distinctly  proceeds  upon  that  principle.     So  the  question 

is  really  reduced  to  this :    Does  the  statement  in  the 
bill  as  to  these  extra  works  and  deviations  give   the 
Court  a  jurisdiction  which,  without  such  special  facts,  it 
would  not  have  had  ?    The  Vice-Chancellor  put  his  de- 
cision upon  a  well  known  rule,  that,  notwithstanding  an 
express  stipulation  in  a  contract,  the  parties  may,  by 
their  conduct,  waive  it ;  and  that  in  this  particular  case 
the  provision,  that  the  'Defendants  were   not   to  be 
bound  by  any  order  for  an  alteration  or  deviation  unless 
in  writing,  did  not  prevent  the  Plaintiff  from  enforcing 
payment  in  this  Court  of  the  amount  and  value  of  such 
alteration  and  deviation,  inasmuch   as  the  Defendants 
had   by   their    conduct    induced   him  to  believe  that 
he  would  be  paid  for  the  same,  and  would,  therefore, 
be  guilty  of  a  fraud  in  withholding  payment.     This 
result  would  follow  from  any  case  in  which  a  party 
could  not  recover  his  debt  at  law  for  want  of  writing ; 
but  that  cannot  be  contended :  for  the  mere  inability  to 
enforce  a  legal  debt  at  law  does  not  give  the  party  a 
remedy  in  equity. 

The  case  was  compared  to  bills  for  specific  per* 
formance  of  parol  contracts ;  but  in  that  case  the  Court 
has  jurisdiction  in  the  original  subject  matter,  u  e.  the 
contract;  and  the  question  is,  whether  the  want  of 
writing  shall  deprive  the  Court  of  iL  Here,  the  at^^- 
tempt  is  to  make  the  want  of  writing  the  ground  of 
jurisdiction  ;  but,  if  this  principle  be  sound,  why  may  not 
all  parol  contracts,  which  the  Statute  of  Frauds  requires 
should  be  in  writing,  be  enforced  in  equity,  where  the 

Plaintiff 

(a)  9  BcfkV.  508. 
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PlaintiiF  has  acted  upon  the  faith  of  the  contract  with  1848. 

the  knowledge  of  the  Defendant?    The  question  be-  ^kiric 

tween  the  parties  is,  does  the  provision  in  the  contract  v. 

protect  the  Defendants  against  the  performance  of  these  guardians  of 

parol  contracts  ?  The  bill  assumes  that  it  does,  by  pray-  the  Bromlbt 
ing  that  the  Defendants  may  not  be  permitted  to  set  up 
the  objection. 

In  the  view  I  take  of  this  case  it  is  not  material,  but 
I  cannot  but  observe,  that  the  acts  charged  of  know- 
ledge, approval,  and  acquiescence  on  the  part  of  some  of 
the  guardians  cannot  affect  the  right  of  the  guardians 
as  a  body,  in  which  character  they  are  sued.  I  think  the 
overruling  the  demurrer  upon  the  ground  stated  would 
open  a  new  head  of  equity,  which  cannot  be  supported; 
and  conseqi  ently  that  the  demurrer  ought  to  have  been 
allowed. 


HEATH  V.  CHADWICK.  jufy  12. 

THIS  was  an  appeal  from  an  order  of  the  Vice-  Creditors  of 
Chancellor  of  England  overruling  a  general  de-  "anSS- 
murrer  to  the  bill.     The  material  substance  of  the  bill,  tain  a  suit 
which  was  very  voluminous,  is  stated  in  the  Lord  Chan-  J^perty  or 

ceilor's  judgment.  rights  alleged 

to  have  be- 
longed to  the 

On  the  hearing  of  the  appeal  insolvent,  and 

o  I  1^  to  be  vested 

in  his  assignee 
Mr.  Siuart  and  Mr.  Rogers  appeared  in  support  of  j"^"  *^® 

the  demurrers.  Debtors' 

J^r^  Acts,  upon  an 
allegation  of 
collusion  between  the  assignee  and  the  party  against  whom  the  relief  is  prayed  :  and 
the  same  rule  applies  to  suits  for  a  similar  object  by  the  insolvent  himself. 

Vol.  II.  U  u 
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1848.  Mr*  B^h^ll  wd  Mr,  Lloyd  for  the  bill, 

HB4TH 

V.  The  Lord  Ciuncbi^lor. 

Chad  WICK 

The  bill  is  filed  by  Heath  on  behalf  of  himself,  and 
all  other  the  creditors  of  Jacob  Connqpt  an  insolvent, 
under  the  Insolvent  Debtors'  Acts,  except  some  who 
are  made  Defendants,  and  of  whom  Lawrence  is  stated 
to  be  assignee  under  those  Acts. 

The  bill  alleges  divers  hicumbrances  effected  by  the 
insolvent  to  several  of  the  Defendants  which  it  im- 
peaches for  usury,  and  alleging  a  sale  of  the  insolvent's 
leasehold  property  by  the  assignee,  under  which  George 
Pearson^  the  Defendant  demurring,  became  a  purchaser 
of  part,  states  that  the  lease  so  purchased  was  afterwards 
surrendered  to  the  lessor,  and  a  new  lease  granted  or 
agreed  to  be  granted  by  him,  and  charging  collusion 
between  the  assignee  and  the  several  Defendants  in- 
cumbrancers and  purchasers,  prays  to  redeem  the  in- 
cumbrances, notwithstanding  the  sale,  surrender,  and 
new  lease,  for  the  benefit  of  the  creditors  of  the 
insolvent. 

The  bill  does  not  allege  or  put  in  issue  the  fact  of 
the  Plaintiff's  debt,  or  state  when  the  insolvency  took 
place;  but  it  does  allege  that  at  a  meeting  of  the 
creditors,  for  the  purpose  of  considering  whether  any 
suit  in  equity  should  be  commenced  for  the  purposes 
sought  by  this  bill,  or  any  measures  adopted  for  the 
removal  of  the  assignee,  it  was  resolved  that  it  would 
be  inexpedient  to  take  any  proceedings  for  such  objects. 

The  demurrer  is  for  want  of  equity,  multifariousness, 
and  want  of  parties. 

The 


ClIADWICK. 
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The  first  objection,  that  the  PlaintiS;  filing  a  bill  on        1848. 
behalf  of  himself  and  all  other  creditors,  does  not  put      ^^1^ 
in  issue  the  fact  of  his  being  a  creditor,  though  fatal,  v. 

is  probably  an  accidental  omission ;  but  the  other  ob- 
jections are  of  substance.  It  is  a  bill  by  one  creditor, 
(supposing  him  to  be  a  creditor)  under  the  Insolvent 
Debtors'  Acts,  respecting  part  of  the  insolvent's  estate ; 
and  that,  after  a  resolution  at  a  meeting  of  creditors, 
that  no  such  proceedings  should  be  adopted. 

By  the  efiect  of  the  insolvent  Acts  all  property  and 
rights  of  the  insolvent  are  vested  in  the  assignee.  He 
is  the  person  to  realize  the  property,  an'd  to  institute  all 
proceedings  proper  for  that  purpose;  but  he  is  pro^ 
hibited  from  instituting  suits  in  equity  without  the 
authority  of  the  creditors.  It  would  be  strange  that 
any  creditor  should  be  competent  to  institute  such  suits 
which  had  not  only  not  been  authorized  by,  but  bad 
been  actually  prohibited  by,  the  creditors.  And  this 
opens  another  objection.  The  bill  alleges  that  the  reso- 
lution against  instituting  any  suit  was  carried  without 
any  creditor  voting  against  it ;  and  yet  the  bill  professes 
to  be  on  behalf  of  the  Plaintiff^  and  all  other  the  cre- 
ditors except  the  Defendants. 

The  principal  question,  however,  is,  can  creditors  of 
an  insolvent,  under  the  Insolvent  Debtors'  Acts,  main* 
tain  a  suit  respecting  property  or  rights  alleged  to  have 
belonged  to  the  insolvent,  and  to  be  vested  in  his 
assignee,  upon  an  allegation  of  collusion  between  the 
assignee  and  the  party  against  whom  relief  is  prayed  ? 

The  Acts  give  ample  power  to  the  jurisdiction  created 
by  them  to  meet  all  such  cases  as  are  stated  in  the  bill, 
particularly  by  the  removal  of  the  assignee,  if  he  im- 
properly uses  or  omits  to  use  the  authority  vested  in 

U  u  2  him ; 
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1848. 


Heath 

V. 

Chad  WICK. 


him ;  and  it  is  obvious  that  if  individual  creditors  were 
permitted  to  file  bills  in  this  Court,  instead  of  resorting 
to  the  jurisdiction  specially  created  for  enforcing  their 
rights  and  interests,  the  public  would  be  deprived  of 
much  of  the  benefit  of  such  special  jurisdiction ;  and 
much  of  the  business  which  ought  to  be  transacted  there 
would  be  transferred  to  this  Court.  1  have,  therefore, 
much  satisfaction  at  finding  that^  in  several  recent  cases, 
this  subject  has,  as  it  appears  to  me,  been  put  upon  a 
proper  footing.  In  Yewens  v,  Robinson  (a),  the  Vice- 
Chancellor  of  England  decided  against  the  right  of 
creditors  to  file  a  bill  upon  these  grounds,  as  he  bad 
before  in  Kqye  v.  Fosbrooke  {b)  decided  against  the  right 
of  an  insolvent  debtor  to  file  such  a  bill ;  which  was  also 
the  decision  of  Vice-chancellor  Wigram  in  Myor  v« 
Aukland.  [c)  The  point,  indeed,  has  been  long  settled  ; 
Spragg  V,  BinJces  (d) ';  Benfield  v.  Solomons  (e) ;  Saxton 
V.  Davis  (g) ;  Hammond  v.  Aiwood  (h).  Some  of  these 
were  cases  in  bankruptcy,  but  the  principle  is  the  same ; 
and  all  of  them,  excepting  Yexoens  v.  Bobinson^  were 
bills  filed  by  insolvents  or  bankrupts,  or  persons  claim* 
ing  through  them  :  but,  upon  demurrer,  the  bill  alleging 
a  surplus,  the  equity  of  the  bankrupts  and  insolvents 
cannot  be  distinguished  from  that  of  their  creditors. 
Barton  v.  Jayne  (f )  and  the  case  under  appeal  are  the 
only  decisions  I  am  aware  of,  holding  that  such  bills 

can  be  maintained. 


I  have  referred  to  these  cases,  thinking  it  important 
that  no  doubts  should  exist  as  to  the  rule  upon  thb 
subject,  although  it  was  scarcely  necessary  in  a  case  in 
which  the  bill  is  open  to  so  many  objections.     The 

object 


(a)  11  ^m.  105. 

(b)  8  &m.  28. 

(c)  3  Hare,  77. 

(d)  5  Vei.  583. 


(0  9  Va.  77. 
(g)  18  Vei.  72. 
(h)  3  Madd.  158. 
(0  7  iSEm.  24. 
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object  of  the  bill  is  to  redeem  incumbrances,  and  to  set 
aside  sales,  there  being  no  privity  between  the  Plaintiff 
and  the  Defendants,  except  that  the  proceeds  of  the 
property  are  distributable  under  the  provisions  of  the 
Insolvent  Debtors'  Acts  amongst  the  creditors  of  the 
insolvent. 


1848. 


Heath 

v. 

Cbadwick. 


Of  the  multifariousness  and  want  of  parties  I  need 
not  say  any  thing :  upon  the  former,  the  only  question 
would  be,  whether  matters  totally  distinct  are  so  tied 
together  by  allegations  in  the  bill  as  to  preclude  the 
objection  upon  demurrer.  There  is  quite  sufficient, 
without  this,  to  compel  me  to  allow  the  demurrer. 


PIM  V.  WILSON. 

npHIS  was  an   appeal  from  an  order  of  the  Vice- 
-*•    Chancellor  of  England  overruling  a  general  de- 
murrer to  the  bill. 

The  bill  stated,  in  substance,  that  the  Plaintiff,  who 
was  an  engineer,  having,  in  the  year  1825,  given  to  the 
Defendant  Wilson^  who  resided  in  New  Brunswick,  an 
order  for  100,000  railway  sleepers,  of  a  particular  size 
and  quality,  a  part  of  the  quantity  ordered  was  shipped 
early  in  the  following  year,  and  was  duly  delivered  to 
the  Plaintiff,  who  had,  in  the  meantime,  accepted  a  bill 
for  536/.,  drawn  upon  him  against  the  cargo,  which  he 
afterwards  paid:  but  that,  finding  that  the  sleepers 
varied  both  in  size  and  quality  from  the  order,  so  that 
they  were  wholly  unsaleable  in  this  country,  he  gave 
notice  to  Wilson^  that  he  should  take  no  more,  and  that 

Uu  S  he 
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1848.  he  should  hold  him  responsible  for  his  breach  of  con- 
tract, to  the  extent  of  those  which  had  been  delivered. 
That  notwithstanding  that  notice,  Wilson^  in  the  year 
1847,  sent  word  to  the  Plaintiff,  that  the  rest  of  the 
sleepers  were  niade,  and  rea(]y  to  be  shipped,  and  that 
his  drafts  on  him  for  the  amount  would  be  about  4fOOO^ 
That  the  Plaintiff  havihg,  in  reply,  expressed  his  sur- 
prise at  the  communication,  and  his  intention  to  abide 
by  the  determination  he  had  before  announced,  he 
heard  nothing  more  upon  the  subject,  until  the  month 
of  June  1848,  when  Wilson  caused  him  to  be  served 
with  a  copy  of  an  affidavit,  purporting  to  have  been 
filed  in  the  Court  of  Bankruptcy,  stating  that  the  Plain- 
tiff was  indebted  to  him  in  the  sum  of  4357/.  185.  10(2., 
for  goods  bargained  and  sold  by  him  to  the  Plaintiff, 
at. his  request,  and  for  work  and  labour  done  for  him, 
and  that  the  Plaintiff  was  a  trader ;  accompanied  by  a 
notice  requiring  immediate  payment  of  the  same,  (a) 

The  bill  then  charged  that  that  proceeding,  having 
for  its  object  the  issuing  of  a  fiat  in  bankruptcy  against 
the  Plaintiff  in  case  the  notice  were  not  complied  with, 
was,  as  the  Plaintiff  verily  believed,  concocted  and 
designed  by  and  between  Wilson  his  agent  in  this 
country,  and  his  attorney  (who  were  made  Co-de- 
fendants with  him),  not  bondjide,  for  any  purpose  con- 
templated by  the  Act  of  parliament  under  which  they 
were  taken,  but  fraudulently  and  with  a  view  of  ex- 
torting money  from  the  Plaintiff,  which  was  not  justly 
due,  and  of  compelling  him  to  go  on  with  a  contract, 
which,  for  the  reasons  before  mentioned,  he  had  justly 
repudiated;  and  that  so  far  from  the  Plaintiff  being  in- 
debted to  the  Defendant  Wilson^  he  had  a  claim  upon 

him 

(a)  l&2Fie<«c.lia«.8v 
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him  for  damages,  in  respeot  of  the  sleepers  which  had    y^^^r^L/ 
been  delivered  and  paid  for.  Pm 


The  bill  then  charged  that  all  this  would  appear^ 
.f  the  Defendants  woul^  set  forth  the  discovery  thereby 
required;  and  after  charging  that  the  proceedings 
aforesaid  were  illegal  and  unjust,  and  that  the  t>e^ 
fendants  intended  to  follow  them  up^  by  causing  a  flat 
in  bankruptcy  lo  be  issued  against  the  Plaintiff,  and  that 
the  issuing  of  such  fiat  would  be  of  irreparable  damage 
Co  the  Plaintiff  and  his  credit,  it  prayed  that  the  De- 
fendant fFlkan  and  his  agents  might  be  restrained,  by 
injunction,  from  taking  or  prosecuting  any  proceeding, 
or  doing  any  act  by  means  or  in  consequence  whereof 
a  fiat  in  bankruptcy  might  be  issued  against  the  Plaintiff 
in  respect  of  the  alleged  debt  mentioned  in  the  affidavit, 
and  for  general  relief. 

And  Mr.  J.  Parker  and  Mr.  Hetheringion  appeared 
for  the  Appellant. 

Mr.  BusseU  and  Mr.  Gtffard  for  the  Respondent. 

The  bill  was  attempted  to  be  supported,  first,  on 
the  allegations  of  fraud  —  the  case  being  compared  to 
Frewin  v.  Lewis  (a),  and  others  of  that  class  in  which 
the  Court  had  interfered  to  prevent  parties  acting 
under  the  authority  of  Acts  of  parliament,  from  exceed- 
ing or  abusing  .tbttiv  powars)  andy  secondly,  on  the  ir- 
reparable damage  which  the  credit  of  a  trader  might 
sustain  by  the  mere  issuing  of  a  fiat  in  bankruptcy, 
before  the  legal  remedy  of  annulling  it  could  be  ap- 
plied.    Attwood  V.  Bankes{b)  was  also  referred  to  as 

an  authority  for  the  jurisdiction. 

The 

(a)  4  Af.  ♦  Cr.  249.  {b)  2  Beav.  192. 

Uu  4 


WiMON. 


656  CASES  IN  CHANCERY. 

1848.  The  Lord  Chancellor,  without  hearing  a  reply, 

saidi  there  was  no  more  reason,  but  rather  less,  for  inter- 
fering with  the  proceeding  of  which  the  Plaintiff  com- 
plained, than  there  was  before  the  statute  1  &  2  Vict, 
c.  1 10 ,  for  interfering  with  the  right  of  arrest  on  mesne 
process.  The  Act  had  introduced  no  new  hardship, 
but,  on  the  contrary,  a  great  benefit  to  the  debtor,  by 
substituting  the  present  proceeding  against  his  property 
for  the  former  power  of  arrest  of  his  person,  by  which 
he  was  liable  to  be  thrown  into  prison,  and  thereby  in* 
capacitated  for  providing  for  the  payment  of  his  debts. 
If  the  proceeding  sought  to  be  restrained  had  been  a 
mere  action  there  could  have  been  no  doubt,  the  only 
equity  suggested  being,  that  no  debt  was  in  fact  due. 
f  et,  where  was  the  difference  between  the  two  pro- 
ceedings? both  were  remedies  for  the  recovery  of  a 
debt,  and  in  both  the  law  must  take  its  course  in  the 
absence  of  equitable  grounds  of  interference.  In  Att^ 
wood  V.  Bankesy  there  was  a  clear  equity :  here  there 
was  nothing  but  the  allegation  of  the  debt  not  being 
due.  The  demurrer  ought,  therefore,  to  have  been 
allowed. 
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LANCASHIRE  v.  LANCASHIRE.  ^'*-86. 

"FXT'Jf.  LANCASHIRE,  by  his  will  dated  the  16th  Adeviwofall 
^^   of  May  ISSO,  devised  and  bequeathed  all  his  real  property  in 

and  personal  estate  to  John  Hutchinson  and  Ann  Lanco"  ^"^  for  his 

^  .  .  niece,  subject 

shire  (the  widow  of  his  late  brother,  John  Lancashire)^  toadiscretion- 

in  trust  to  apply  the  whole  or  such  parts  as  they  should  ^  t^^f*^  *° 
think  proper,  of  the  rents,  interest,  and  income  in  the  on  her  attain- 
support,  maintenance,  and  education,  of  his  niece,  Sarah  o/n^rryuis"^ 

Lancashire,  the  only  child  of   his]  said   brother,  until  to  settle  the 
1111         .    .  *  •  1    .1  whole  or  such 

she  should  attam  twenty-one,  or  marry  with  the  consent  part  as  thev 

of  the  said  trustees  of  his  will  for  the  time  beincr,  and,  ^^^^^  t^ink 

,  fit  upon  her 

immediately  on  the  happening  of  those  events,  in  trust  and  her  chii- 

to  convey,  assign,  and  settle  the  said  trust  estates  and  gu^^i^u^^* 

premises,  and  the  accumulations  thereof  (if  any),  or  such  any,  with 

part  or  parts  of  the  same  as  they  should  think  proper,  5[^*\"  ^f'  "* 

to  the  use  and  for  the  benefit  of  his  said  niece  and  her  children,  to 

assigns  for  her  life,  for  her  separate  use,  and  after  her  absolutely. 

decease  to  the  use  or  for  the  benefit  of  all  or  such  one  The  niece  at- 
tained twenty* 
or  more  of  her  children,  in  such  manner  and  in  all  re-  one;  but 

spects  as  she,  whether  covert  or  sole,  should,  by  deed  or  ^JJ**  *"^ 

will  to  be  executed  in  the  presence  of  three  witnesses,  was  made 

direct  ""*^^  "i^ 
*""  power  she 

died,  without 

having  been  married.    Held,  that  the  power  could  not  then  be  exercised,  and  that 

her  heir  was  entitled  to  the  whole  of  the  real  estate. 

A  trustee  of  a  will  who  had  formally  renounced  that  character  by  a  deed  which 
purported  (but  ineffectually)  to  appoint  a  successor,  being  applied  to  eleven  years 
afV^wards  to  join  with  his  original  co-trustee  in  a  deed  purporting  to  be  an  exercise 
of  a  discretionary  power  which  could  only  be  exercisecl  by  the  two  trustees  of  the 
will  for  the  time  bemg,  refused  to  do  so,  without  an  indemnity,  but  ultimately,  on  being 
indemnified,  executed  the  deed.  Held,  that  he  could  not  resume  his  position  as  trustee 
for  such  a  purpose,  and  that,  even  if  he  could,  his  execution  of  the  deed  under  the 
circumstances  stated,  could  be  regarded  only  as  a  mere  formal  act,  and  not  as  an 
exercise  of  that  discretion  which  was  essential  to  a  due  execution  of  such  a  power. 

If  the  nature  of  the  case  be  such  as  to  render  costs  a  matter  of  discretion  with 
the  court,  the  mere  circumstance  that  they  fofm  part  of  the  relief  specifically  prayed 
by  the  bill  does  not  make  them  a  substantive  matter  of  appeal  firom  the  decree. 
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1848.        direct  or  appoint;  and  in  default  of  such  appointment, 

Lancashirb    *"^  ^°  ^^  ^  ®°y  suchf  if  made,  should  not  extend  to 
V,  the  use  or  for  the  benefit  of  all  her  children,  as  therein 

Lancashirb.  mentioned ;  and  if  there  should  be  no  such  child,  then 
to  the  use  or  benefit  of  the  said  Ann  Lancashire^  her 
heirs,  executors^  administrators,  and  assigns  absolutely. 
And  as  to  such  part  or  parts  of  the  said  trust  estate  and 
premises  as  his  said  trustees  should  not  think  proper  to 
settle  as  aforesaid,  and  with  respect  to  which  he  gave  tbetn 
absolute  discretion,  upon  trust,  to  convey,  assign,  and 
transfer  the  same  unto  his  said  niece,  Sarah  Lancashire^ 
her  heirs,  executors,  administrators,  and  assigns  ab« 
solutely.  And  the  testator  directed  that,  to  prevent 
dispute,  such  settlement  should  be  submitted  to  and  ap* 
proved  by  some  barrister  of  ten  years'  standing ;  and  be 
further  willed  and  directed,  that  if  the  said  John  Hui^ 
chinsan  and  John  Lancasfiirif  or  either  of  them,  or  any 
other  trustee  or  trustees  to  be  appointed  in  th^ir  or 
either  of  their  stead,  as  thereinafter  mentionedf  or  their 
respective  heirs,  executors,  administrators,  or  assignsi 
should  depart  this  life^  or  decline  to  act  in  and  for  the 
trusts  and  purposes  before  mentioned,  or  any  of  them« 
then,  and  So  often  as  it  should  so  happen,. It  should  be 
lawful  for  the  then  acting  trustee  or  trustees  of  his  will^ 
with  the  consent  of  the  person  or  persons  for  the  time 
being  beneficially  entitled  to  the  said  trust  premises,  by 
any  deed  or  instrument  in  writing  duly  executed,  to 
appoint  one  or  more  person  or  persons  to  act  in  the 
room  of  the  trustee  or  trustees  so  dyhig  or  declining  to 
.  act  as  aforesaid  :  and  that  upon  the  appointment  of  any 
such  new  trustee  or  trustees,  the  said  trust  estifcte  and 
premises  should  be  vested  in  the  new  trustee  or  trus^ 
t^es  jointly  with  the  surviving  or  con  tinning  trustee,  or 
separately,  as  the  case  might  require.  And  the  testator 
appointed  John  Hutchinson  and  Ann  Lancashire  the  exp 

ectttors  of  his  will. 

The 
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The  testator  died  in  January  I88I9  and  John  Hutch'  1848. 
inson  and  Ann  Lancashire  proved  his  will ;  but  by  a  j]^^,^, 
deed  dated  the  10th  December  1881,  and  made  between  _  o« 
Ann  Lancashire  of  the  first  part,  John  HtUchinson  of 
the  second  part,  and  James  Osborne  of  the  third  part, 
after  reciting  that  Ann  Lancashire  and  John  HtUchinson 
had  proved  the  will,  and  undertaken  the  execution 
thereof,  and  that  John  Hutchinson  was  desirous  of  re- 
tiring from  the  trust,  it  was  witnessed  that,  in  exercise 
of  the  power  for  that  purpose  contained  in  the  will, 
Ann  Lancashire^  as  continuing  trustee  under  the  said 
will,  did  thereby  nominate  and  appoint  James  Osbome$ 
her  brother,  joint  trustee  with  herself,  of  the  said  will, 
in  the  place  of  the  said  John  Hutchinson  ;  but  the  deed 
contained  no  conveyance  or  assignment  from  John 
Hutchifison  of  his  estate,  as  trustee,  in  the  trust  premises ; 
and  Sarah  Lancashire^  who  was  then  a  minor,  was  not  a 
party  to  it. 

Sar(A  Lancashire  afterwards  attained  twenty-one, 
and  was  thereupon  put  in  possession  of  the  trust  es» 
tates.  She  died,  without  having  been  married,  in  July 
1842,  up  to  which  time  no  settlement  of  the  trust 
estates  had  been  executed  pursuant  to  the  power  in 
the  will;  but  by  a  deed  dated  the  Ist  of  November 
1842,  and  made  between  Anne  Lancashire  and  James 
Osborne  of  the  first  part,  John  Hutchinson  of  the  second 
part,  William  Cantrell  and  Joseph  Osborne  of  the  third 
part,  and  the  said  Anne  Lancashire  of  the  fourth  part, 
after  reciting  the  facts  above  stated,  and  also  that 
doubts  might  be  entertained  whether  John  Hutchinson 
was  discharged  from  the  trusts  of  the  will  of  William 
Lancashire  by  the  indenture  of  the  10th  of  December 
1881,  and,  that  in  order  to  obviate  such  doubts  John 
Hutchinson  bad  concurred  with  Anne  Lancashire  and 
James  Osborne  in  the  propriety  of  the  settlement  pro* 

posed 
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posed  to  be  made,  and  that  Anne  Lancashire^  James 
Osbornet  and  John  Hutchinson  respectively,  in  execution 
of  the  trusts  of  the  said  will,  had  agreed  and  determined 
to  make  and  execute  the  settlement  thereinafter  con- 
tained, which  had  been  submitted  to  and  duly  approved 
by  Mr.  CantreU^  who  was  a  barrister  of  ten  years* 
standing — Anne  Lancashire^  James  Osborne^  and  John 
Hutchinson  conveyed  and  assigned  all  the  real  and  per- 
sonal estate  devised  and  bequeathed  by  the  will  of 
William  Lancashire^  to  the  said  Joseph  Osborne  and 
William  Cantrell^  their  heirs,  executors,  &c.,  to  the  use 
and  for  the  benefit  of  Anne  Lancashire^  her  heirs,  exe- 
cutors, &c»  for  ever. 


John  Hutchinson^  on  being  applied  to  by  Anne  Lan-- 
cashire  to  execute  that  deed,  declined  to  do  so  without 
an  indemnity,  having  never  interfered  in  the  trusts  since 
his  retirement  therefrom  in  18S1.  In  consequence  of 
that  refusal  Anne  Lancashire  and  her  solicitor  gave  him 
their  joint  and  several  bond  of  indemnity,  whereupon 
lie  did  execute  the  deed  on  the  16lh  of  December  ]84'2« 


Under  these  cirumstances  the  present  suit  was  insti- 
tuted by  the  heir-at-law  of  Saraii  Lancashire^  claiming 
the  real  estate  devised  by  the  will  of  William  Lan- 
cas/tirej  on  the  ground,  first,  that  the  discretionary 
power  thereby  given  to  the  trustees  to  make  a  settle- 
ment of  the  property,  not  having  been  exercised  during 
the  life  of  Sarah^  had  upon  her  death  ceased  to  exist ; 
and,  secondly,  that  if  it  did  continue  after  her  death  it 
had  not  been  validly  executed  by  the  deed  of  1842,  in- 
asmuch as  Osborne  was  not  duly  appointed  a  trustee  by 
the  deed  of  1831,  for  want  of  the  concurrence  of  the 
party  beneficially  interested ;  and  that  Hutchinson  having 
then  retired  from  the  trust,  was  incompetent  to  resume 

his 
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his  place  after  an  interval  oF  eleven  years,  for  the  pur-        1848. 
pose  of  exercising  the  power.  v^^^^*/ 

■^  or  Lancashirk 

V. 

The  cause  was  heard  before  Vice- Chancellor  Knight  J-ancasoirk. 
Bruce^  who  made  a  decree  for  the  Plaintiff  with  costs, 
expressing  in  his  judgment  (a)  a  doubt,  but  no  opinion, 
as  to  whether,  independently  of  the  bond  of  indemnity 
and  in  the  absence  of  all  unfairness,  and  of  all  circum- 
stances of  a  suspicious  nature,  Hutchinson  could,  after 
his  retirement  and  the  ineffectual  appointment  of  a  suc- 
cessor, have  returned  effectually,  after  the  lapse  of  so 
many  years,  to  the  trusteeship  for  any  purpose. 

An  appeal  by  Anne  Lancashire  from  that  decree  now 
came  on  to  be  heard. 

Mr.  Bethettt  Mr.  Wigram^  and  Mr.  Webster  appeared 
for  the  Plaintiff. 

Mr.  Bolt^  Mr.  Bacon^  and  Mr.  Bazalgette  for  the 
Appellant 

Sir  Francis  Simpkinson  for  Hutchinson. 

Upon  the  point  above  mentioned  as  left  undecided 
by  the  Vice-Chancellor,  no  authority  was  cited. 

In  the  course  of  the  argument, 

Mr.  Bazalgette  contended  that  the  decree  ought  at 

all  events  to  be  varied  as  to  the  costs,  although  it  should 

be  affirmed  in  other  respects,  insisting  that  where  costs 

were  part  of  the  relief  specifically  prayed  by  the  bill, 

they  became  a  substantive  matter  of  appeal,  Jetiour  v. 

Jenour  (b) ;  but 

The 
(a)  1  DelGex  i  Sm.  288.     See  p.  990.  (6)  10  Vet.  562. 
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The  Loud  Chancelloe  said  be  could  not  recognise 
that  principle ;  if  he  did,  the  consequence  would  be, 
that  every  bill  would  pray  expressly  for  costs,  in  order 
to  enable  the  plaintiff  to  raise  that  question  on  appeal. 
That  if  the  nature  of  the  case  was  such  as  to  render 
costs  a  matter  of  discretion  with  the  Court,  it  could 
make  no  difference  whether  they  were  or  were  not  ex- 
pressly prayed  by  the  bilK 


At  the  conclusion  of  the  argument, 


T7te  Lord  Chakccixor,  after  expressing  a  clear 
opinion  that  the  direction  in  the  will  as  to  a  settlement, 
did  not,  as  had  been  contended  on  the  part  of  the  Ap- 
pellant, constitute  an  imperative  trust,  but  merely  a 
discretionary  power,  proceeded  to  the  following  effect: 
There  being,  therefore,  nothing  on  the  face  of  the 
will  to  give  Mrs.  Lancashire  any  estate,  except  through 
the  intervention  of  the  power,  the  only  question  is,  has 
the  power  been  executed  ?  Now  the  construction  of  in- 
struments of  this  kind  must  depend,  in  some  degree, 
upon  the  circumstances  and  situation  of  the  parties ;  but 
I  think  it  is  clear  that  in  this  case  the  power  was  intro- 
duced for  the  benefit  and  protection  of  the  niece,  and 
not  for  the  benefit  of  any  other  person.  The  testator 
intended  his  niece  to  have  the  enjoyment  of  the  pro- 
perty; but  he  foresaw  that  circumstances  might  arise, 
either  on  her  attaining  twenty-one  or  marrying,  in  which 
it  would  be  more  secure  and  more  for  her  benefit  not 
to  give  her  the  absolute  disposal  of  the  property  in  fee 
simple,  and  therefore  be  says  to  the  trustees,  I  give  this 
property  to  my  niece  if  you  do  not  interfere ;  but  you 
may  interpose  your  authority  either  as  to  the  whole  or 
as  to  any  part,  and  instead  of  handing  over  the  property 
to  her  absolutely,  which  you  are  authorised  to  do,  you 

nay 
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may  settle  it-*- either  the  whole  or  ft  part —  by  giving        1848. 


Lancashire 


her  an  e$tate  for  life,  with  remainder  after  her  death 
to  her  children^  and  in  the  event  of  her  not  having  v. 

children!  then  to  her  mother.  To  be  sure  the  niece  ^^c^^®^^** 
could  not  have  comet  at  any  period  of  her  lifei  and 
aayi  "Hand  me  over  this  property;"  because  what- 
ever age  she  might  attain  the  possibility  of  her  mar<- 
mgc  would  continue  up  to  the  time  of  her  death*  But 
suppose  there  had  been  no  mention  of  marriage  in  the 
willy  and  that  the  trustees  had  permitted  her  to  remain 
in  the  uncontrolled  enjoyment  of  the  property  for  fifty 
years  after  she  attained  twenty^oney  could  the  Court 
have  allowed  them  then  to  keep  the  property  from  her, 
or  to  deprive  her  devisee  of  it^  if  she  had  disposed  of  it 
by  will?  I  apprehend  not:  because  the  plain  intention 
of  the  testator  would  have  been  that  their  discretion 
should  be  exercised  when  she  came  to  the  period  of  life 
at  which  she  was  capable  of  entering  into  the  enjoyment 
of  the  property.  Then  is  the  case  alteredi  because 
there  is  a  second  period  fixed  for  that  purpose^  which 
might  not  come  so  soon»  viz.  her  marriagey  as  to  which 
it  is  equally  clear  that  even  in  that  event  she  was  to  have 
the  property  subject  to  the  interposition  of  the  trustees 
for  her  benefit  ? 

Upon  the  construction  of  the  will^  therefore,  I  am  of 
opinion  that  there  was  no  trust  or  interest  in  Mrs.  Zan- 
cashirf  independently  of  the  power ;  and  that  the  trus* 
tees  not  having  thought  proper  to  exercise  the  power 
during  the  life  of  the  niece,  they  could  not  exercise  it 
afterwards. 

Then  comes  the  last  question,  which  is  equally  clear, 
whether,  if  the  power  had  survived,  and  if,  under  the 
existing,  circumstances  of  the  parties,  the  trustees  had 
had  the  pQWer  pf  taking  from  the  heir  of  Sarah  that 

which 
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-184<8.        which  the  testator  had  given  to  SaraJt^  the  power  has 
LancIsuirb    '^^  point  of  fact  been  executed.     It  is  quite  clear  that 
V.  it  was  a   power  to  the  two  trustees  originally  named, 

'  or  to  those  who  might  be  substituted  in  their  place. 
It  was  to  the  trustees,  in  the  plural,  for  the  time  being. 
At  all  events,  it  was  not  a  power  in  one.    Hutchinson^ 
one  of  the  original  trustees,  by  a  deed  of  18S1,  re« 
cites  his  desire  of  no  longer  acting  in  the  trust,  and  aa 
attempt  is  made  to  substitute  Osborne  in  his  place;  but 
it  is  not  pretended  that  Osborne  was  duly  appointed,  the 
concurrence  of  the  party  beneficially  interested  being 
wanting.     From  that  time  to  1842  it  does  not  appear 
that  Hutchinson  in  any  way  interfered  in  the  trust.     He 
had  formally  withdrawn,  and  no  longer  interfered  with 
the  property.     Now  to  say  that  after  that  he  stood  ia 
the  situation  in  which  the  testator  intended  that  the 
parties  who  were  to  exercise  the  power  were  to  stand,  is 
falsifying  every  expression  in  the  will.     He  was  not,  at 
the  time  he  was  induced  to  execute  the  deed  of  1842,  a 
trustee  in  the  sense  in  which  the  testator  used  the  word ; 
for  though  he  had  originally  accepted  the  trusts,  the 
will  gave  him  the  power  of  retiring  from  them,  and  he 
had  long  before  availed  himself  of  that  power,  and 
formally  declared  his  retirement.   I  am  therefore  clearly 
of  opinion,  that  as  the  exercise  of  the  power  required 
the  concurrence  of  two  trustees,  as  Osborne  was  never 
duly  appointed  a  trustee  at  all,  and  as  Hutchinson  had 
long  before  ceased  to  fill  that  character,  there  were,  in 
1842,  no  persons  competent  to  exercise  the  power. 

But,  assuming  for  the  moment  that,  notwithstanding 
the  deed  of  1831,  Hutchinson  was  competent  to  have 
.  joined  as  trustee  in  the  deed  of  1842  — has  he  done  so? 
has  he  exercised  the  discretion  which  that  act  would 
involve?  The  facts  prove  directly  the  reverse.  They 
prove  that  he  continued,  up  to  the  very  last  moment 

to 
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to  which  the  transnctlons  refer,  in  the  very  same  state  of        18i8. 
mind  as  when  he  executed  the  deed  of  1831.     He  had    L^^gHiRa 
retired  from  the  trust,   and  he  still   refused  to  return  v. 

to  it ;  at  least  he  refused  to  resume  the  responsibility 
incident  to  the  execution  of  it;  for  it  appears,  from 
the  deed  of  indemnity  to  which  he  was  a  party,  that 
the  language  he  used  was,  I  will  not  interfere  at  all, 
unless  you  will  undertake  to  bear  me  harmless,  what- 
ever may  be  the  consequences  of  the  act  It  comes  in 
fact  to  this,  that  Hutchinson  bad  not  resumed  his  posi- 
tion of  a  trustee,  but  that  he  executed  the  deed  because 
he  was  asked,  and  that  he  declined  to  do  more  than 
formally  to  be  a  party  to  a  deed,  which,  if  it  was  not 
accompanied  by  the  exercise  of  the  discretion  which 
the  testator  meant  to  cepose  in  those  who  should  exe- 
cute the  power,  was  a  breach  of  the  duty,  which,  as 
trustee  under  the  will,  he  ought  to  have  discharged. 
His  dutv  was  to  exercise  a  discretion,  not  to  execute  a 
mere  formal  deed.  The  facts  clearly  demonstrate  that 
he  was  at  the  time  of  signing  the  deed  of  1842  as  com- 
pletely a  stranger  to  the  trust  as  he  determined  to  be 
in  1831. 

This  latter  point  seems  to  have  been  the  ground  on 
which  the  Vice-Chancellor  proceeded ;  and,  perhaps,  he 
was  quite  right  in  resting  on  one  ground,  finding  that  to 
be  sufficient :  but,  as  I  have  formed  a  very  clear  opinion 
on  all  the  points  in  which  this  decree  is  impeached,  it 
may  be  satisfactory  to  the  parties  to  know  that,  in  my 
view  at  least,  there  is  no  ground,  in  any  one  of  the 
arguments  brought  forward  in  support  of  the  appeal, 
upon  which  it  can  be  maintained. 

Then  as  to  the  costs,  I  am  perfectly  clear  that  the 
decree  is  right  in  that  respect  also.  On  the  will,  inde* 
pendently  of  the  subsequent  instruments,  there  is  really 

Vol.  II.  X  X  no 
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1848.  no  question  at  all,  but  that  there  was  no  trust  in  favor 

k.^>s/-^%»/  of  Mrs.  Lancashire.     And  so,  I  presume,  she  was  ad- 

V.  vised :  else,  why  all  that  machinery  to  give  her  another 

Lancashire,  ^j^j^p    j^ven  if  the  case  had  rested  on  the  will  alone,  I 

should  not  have  thought  there  was  doubt  enough  to 
protect  her  against  the  costs  of  the  suit :  but,  as  she 
has  taken  upon  herself  to  execute  a  deed  with  a  view 
to  alter  the  relative  situation  of  herself  and  the  other 
parties  interested,  and  as  she  has  rested  her  title  on  her 
own  acts,  it  is  quite  clear  that  she  ought  to  pay  the 
costs  of  the  suit,  to  which  will  now  be  added  the  costs 
of  this  appeal. 


Aug.  6.1.      The   STOCKTON  and    HARTLEPOOL  Railway 

Company  v.  The  LEEDS  and  THIRSK  and  the 
CLARENCE  Railway  Companies. 

STri'ht'tfT  T^^^^  ^««  *  motion  to  dissolve  an  injunction  granted 

party  to  peti-  by  the   Vice-Chancel  lor  of  England^  to  restrain 

raent^^bst  ^^^  Leeds  and  ThirsJc  Railway  Company  from  opposing 

a  bill  pending  a  bill  brought  into  the  House  of  Lords  by  the  Clarence 

solely  upon  Railway  Company,  for  the  amalgamation  of  the  latter 

his  having         Company  with  the  former,  or  doingr  any  act  to  prevent 

some  pnvate  j  i        t  .         #.        ,    ,  ..t 

interest  which  or  delay  the  passing  of  such  bill  into  a  law. 

is  likely  to  be 
affected  by  it, 

this  Court  has        The  circumstances  of  the   case  were  in   substance 

jSrisd^ctlon  to  ^^^^^ '  ~  ^"  ^^^  y«»^  ^S**»  *«  Clarence  Railway  Com- 
restrain  him      pany,   under   the  authority  of  an   Act  of  porliament, 

from  so  peti-    granted  a  lease  of  their  railway  for  twenty-one  years  to 

tioning,asit     the   Stockton  and   Hartlepool   Company,    reserving   to 
would  have  to  r     j^  ?^ 

restrain  him      themselves,  by  the  same  authority,  the  right  to  purchase 
from  bringing  .« 

an  action  at  ^ 

law  or  assertiDg  any  other  right  connected  with  such  Interest. 
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the  stock  and  engines  of  the  Stockton  and  HaHlepool 
Company  at  the  end  or  sooner  determination  of  the 
term  upon  certain  conditions.  In  the  year  1846,  an 
Act  of  parliament  was  passed  to  enable  the  Leeds  and 
Thirsk  Company  to  purchase  the  Stockton  and  Hurtle- 
pool  Railway,  and  a  contract  was  entered  into  between 
those  two  Companies  for  that  purpose ;  but,  before  the 
terms  of  it  were  finally  settled,  the  Directors  of  the 
Leeds  and  Thirsk  Company,  having  become  informed  of 
the  relation  subsisting  between  the  Stockton  and  Hartley 
pool  and  the  Clarence  Companies,  entered  into  nego- 
tiations with  the  Directors  of  the  latter  Company  for 
the  purchase  of  that  Railway  also ;  and,  the  project 
having  been  sanctioned  by  the  shareholders  of  both 
companies,  it  was  arranged  that  the  Clarence  Company 
should  have  the  conduct  of  a  bill  in  parliament  to 
authorize  the  carrying  of  it  into  effect ;  and  they  ac- 
cordingly  forthwith  took  all  the  necessary  steps  for 
introducing  such  bill  in  the  ensuing  session. 


1848. 
The 

STOCKTOff 

and  Hartle- 
pool Railway 

Company 

o. 
The  Leeds 
and  Thirsk 

and  the 
Clarence 

Railway 
Companies. 


This  arrangement  between  the  Leeds  and  Thirsk 
and  the  Clarence  Companies  having  been  communicated 
to  the  Stockton  and  Hartlepool  Company,  the  contract 
before  mentioned  between  that  Company  and  the  Leeds 
and  Thirsky  which  had  been  duly  ratified  by  three- 
fifths  of  their  respective  shareholders,  was,  on  the  ISth 
oi  Jammry  1847,  definitively  concluded  and  reduced 
into  writing ;  and  it  was  thereby  provided,  among  other 
things,  that  the  purch2ise  to  which  it  referred  should 
be  completed  within  three  weeks  from  the  passing  of 
the  Act  for  the  purchase  of  the  Clarence  Railway  by  the 
Leeds  and  Thirsk  Company  ;  and  that  the  Stockton  and 
Hartlepool  Company,  and  especially  its  Directors,  should 
use  their  best  endeavours  to  promote  the  completion  of 
that  purchase. 


Xx  2 


In 
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Stockton 
and  Hartle- 
pool Railway 
Cofnpany 

o. 
The  Leeds 
and  Thirsk 

and  the 
Clarencjs 
Railway 
Companies. 


In  the  spring  of  1847  a  bill  was,  in  pursuance  oF  tlie 
above-mentioned  arrangement,  introduced  by  the  Clarence^ 
Company  into  the  House  of  Commons,  where  it  was  read 
a  second  time  and  referred  to  a  select  committee ;  but, 
after  the  committee  had  reported  in  its  favor,  and  the 
report  had  been  agreed  to,  there  not  being  time  to 
carry  the  bill  through  its  subsequent  stages  in  that 
session,  further  proceedings  upon  it  were  suspended, 
and,  by  virtue  of  certain  special  resolutions  of  both 
Houses  of  Parliament,  leave  was  given  to  resume  them 
in  the  following  session  of  1848.  In  the  meantime,  how- 
ever, some  disagreement  having  arisen  between  the  Di- 
rectors of  the  two  Companies  respecting  the  subordinate 
clauses  and  provisions  of  the  bill,  the  Leeds  and  Thirsk 
Company,  who  had  promoted  the  progress  of  it  through- 
out the  session  of  1847,  gave  notice  to  the  Clarence 
Company  that  they  declined  to  pledge  themselves  to  a 
similar  course  in  the  event  of  its  reintroduction  in  the 
next  session,  and  that  they  should  then  hold  themselves 
at  liberty  to  assent  or  dissent  from  its  passing  as  cir- 
cumstances might  render  necessary;  and  on  the  bill 
being  brought  into  the  House  of  Lords  by  the  Clarence 
Company  in  the  session  of  1848,  the  Leeds  and  Thirsk 
Company  presented  a  petition  against  it:  whereupon 
the  bill  in  this  cause  was  filed,  alleging  that,  previously 
to  the  negotiation  for  the  purchase  of  the  Clarence  Rail* 
way,  the  1st  of  July  1847  had  been  named  as  the  time 
for  the  completion  of  the  purchase  by  the  Leeds  and 
Thirsk  Company  of  the  Stockton  and  Hartlepool  Rail- 
way, and  that  the  period  of  three  weeks  after  the  passing 
of  the  Act  to  authorize  the  other  purchase  had  been 
substituted  at  the  request  of  the  Directors  of  the  Leeds 
and  Thirsk  Company,  and  on  the  faith  of  a  promise 
on  their  part  that  they  would  use  their  best  endeavours 
to  advocate  and  promote  the  passing  of  such  bill. 


The 
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The  bill  also  alleged  that  the  terms  of  the  agreement 
between  the  Leeds  and  Thirsk  and  the  Clarence  Com- 
panies had  been  definitively  settled  by  the  Directors  of 
those  Companies  in  November  I846|  when  the  project 
for  the  amalgamation  of  those  Companies  was  ratified 
by  the  respective  shareholders  thereof;  but  it  charged 
that,  even  if  such  were  not  the  case,  it  would  furnish 
no  sufficient  reason  for  the  Leeds  and  Thirsk  Com- 
pany  opposing  the  bill   now  pending,   its   provisions 
being  not  obligatory,  but  permissive   only,   and  their 
operation    contingent   upon    three-fifihs   of   the   sub- 
scribers of  both  the  Companies  concerned  agreeing  to 
act  upon  them ;  and  that  it  was  evident  from  that  cir- 
cumstance, as  the  fact  was,  that  such  opposition  was 
not  founded  on  any  bona  fide  objection  to  the  provisions 
of  the  bill,  but  that  it  proceeded  entirely  from  a  desire 
on  the  part  of  the  Leeds  and  Thirsk  Company  to  defeat 
and  delay  the  rights    and  remedies  of  the   Plaintiffs 
under  their  agreement   of  Jantutry  1847,  and  in  the 
hope  that,  by  preventing  the  said  bill  from  passing  in 
the  present  session  (which  would  be  the  effect  of  the 
opposition),  the  completion  of  that  agreement  might  be 
evaded,  or,  at  nil  events,  the  time  for  such  completion 
delayed.     And  it  further  charged,  that  if  the  Leeds  and 
Thirsk  Company  could  point  out  any  clauses  in  the 
bill  which  could   be  construed  as  obligatory,  and  not 
merely  permissive,  the  Clarence  Company  were  willing 
to  modify  them  in  such  a  manner  as  to  make  them 
clearly  and  indisputably  permissive  only. 


1848. 


The 

Stockton 
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The  bill  prayed,  in  addition  to  the  injunction,  that,  if 
necessary,  the  agreement  of  Jannaty  1847  might  be 
specifically  performed. 


The  Defendants,  the  Leeds  and  Hiirsk  Company,  in 
their  affidavits  in  opposition  to  the  motion  for  the  in- 

X  X  3  junction, 
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janction,  denied  that  the  terms  of  the  agreement  for 
the  purchase  of  the  Clarence  Railway  had  ever  been 
definitively  settled  or  ratified ;  in  confirmation  of  which 
they  referred  to  the  resolutions  passed  at  a  general 
meeting  to  which  the  project  of  amalgamation  had  been 
submitted  in  Naoember  1846,  from  which  it  appeared 
that  the  assent  then  given  by  the  shareholders  was  ex- 
pressly subject  to  the  condition  that  such  clauses  should 
be  inserted  in  the  bill  as  their'  directors  should  in  their 
discretion  approve. 


On  the  hearing  of  the  appeal  motion,  the  Solicilor' 
General^  Mr.  Walker^  and  Mr.  G.  Russell^  appeared  for 
the  Leeds  and  mrsk  Company  (the  Appellants). 

Mr.  BeOelland  Mn  Prior  for  the  Plaintifi. 

Mr.  Stuart  for  the  Clarence  Company. 

The  counsel  for  the  Appelhmts  did  not  dispute  the 
jurisdiction,  but  only  the  propriety  of  its  exercise  in  the 
particular  case. 


Aug,  7.  Hie  Lord  Chancellor. 

In  this  case,  which  is  an  application  to  restrain  a 
party  from  petitioning  agamst  a  railway  bill  pending  in 
parliament,  I  have  much  satisfaction  in  finding  (and 
it  is  no  more  than  what  I  expected  from  the  learned 
counsel  engaged  on  the  part  of  the  Defendants),  that 
no  question  has  been  raised  here  as  to  the  jurisdiction 
of  the  Court  to  interfere  in  a  case  of  this  kind  if  a 
proper  case  were  made.  There  is  no  question  whatever 
about  the  jurisdiction :  a  party  who  comes  to  oppose  a 
railway  bdl  in  parliament  does  so  solely  in  respect  of 
his  private  bterest,  not  as  representing  any  interest  di 
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the  public,  or  for  the  purpose  of  communicating  any  in- 
formation to  parliament.  He  is  not  even  allowed  to  be 
heard  as  a  petitioner  against  the  bill,  unless  he  has  a 
locus  standi  in  respect  of  some  property  or  interest 
liable  to  be  affected  by  it,  if  it  should  pass  into  a  law. 
This  Court,  therefore,  if  it  sees  a  proper  case  connected 
with  private  property  or  interest,  has  just  the  same 
jurisdiction  to  restrain  a  party  from  petitioning  against 
a  bill  in  parliament  as  if  he  were  bringing  an  action  at 
law,  or  asserting  any  other  right  connected  with  the 
enjoyment  of  the  property  or  interest  which  he  claims. 
About  that  there  can  be  no  question  whatever:  nor 
could  any  doubt  be  raised  about  it,  except  by  the  same 
confusion  of  ideas  which  gave  rise  to  the  old  disaission 
between  courts  of  law  and  equity  which  has  been  so 
long  set  at  rest,  and  which  was  founded  on  the  sup- 
position that  the  injunction  operated  upon  the  Court 
and  not  on  the  party.  Having,  therefore,  no  doubt  as 
to  the  jurisdiction,  I  proceed  to  enquire  whether  a 
proper  case  is  here  made  for  its  exercise. 
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Now  the  whole  is  founded  on  the  agreement  of  the 
18th  q[  January  1847 ;  but  it  is  to  be  observed,  that  that 
agreement  contains  no  contract  on  the  part  of  the  Leeds 
Railway  Company  with  the  Stockton  Railway  Company 
respecting  the  purchase  of  the  Clarence  Railway.  The 
Stockton  Railway  Company  indeed,  by  that  agreement, 
contract  to  promote  the  completion  by  the  Clarence  Rail- 
way Company  of  the  sale  of  that  railway  to  the  Leeds 
Company ;  but  there  is  no  contract  on  the  part  of  the 
Ijeeds  Railway  Company  to  do  any  thing  with  respect  to 
that  contract  with  the  Clarence  Railway  Company.  The 
bill,  however,  is  not  put  upon  the  ground  of  contract,  but 
on  the  ground  of  fraud,  which  is  said  to  consist  in  this, 
that  the  Leeds  Railway  Company,  having  concluded  their 
contract  for  the  Clarence  Railway,  but  which  required 

Xx  4 
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an  Act  of  parliament  to  give  it  effect,  and  having  pur-* 
chased  the  Stockton  Railway  under  an  agreement  that 
such  purchase  should  be  completed  within  three  weeks 
after  the  passing  of  the  Act  for  the  purchase  of  the  Clarence 
Railway,  are  opposing  that  Act,  in  order  to  deprive  the 
Plaintifls  of  the  benefit  of  that  provision  in  their  con- 
tract.    But,  in  order  to  found  an  equity  upon  those  cir- 
cumstances, they  must  prove  that  the  Clarence  Railway 
Company  are  entitled  to  have  that  Act  passed :  for  if 
they  are  not,  it  follows,  that  those  against  whom  it  is  to 
be  pressed  in  parliament  have  a  right  to  resist  it,  and 
there  can  be  no  fraud,  therefore,  in  opposing  it.     But  it 
appears  to  me  to  have  been  very  clearly  established, 
that  the  Clarence  Railway  are  not  so  entitled,  for  tlie 
evidence  shews,  first,  that  the  Act  was  to  be  only  con- 
sequential upon  the  agreement,  when  its  terms  should 
be  definitively  concluded ;  and,  secondly,  that  no  such 
agreement  has  yet  been  concluded.   With  respect  to  the 
latter  of  these  propositions,  indeed,  the  bill  charges  that 
it  is  immaterial,  and  that,  even  supposing  no  such  con- 
tract to  have  been  concluded,  the  Plaintiffs  arc  still 
entided  to  the  injunction.     But  for  that  charge  I  am  of 
opinion  that  there  is  no  foundation  whatever.   For  if  there 
were  no  concluded  contract,  but  only  an  intended  con- 
tract, there  could  be  no  violation  of  duty  in  resisting  the 
bill,  which  was  only  to  give  effect  to  such  intended  con- 
tract. On  the  contrary,  the  attempt  to  pass  tlie  bill,  under 
such  circumstances^  for  any  collateral  purpose,  would  be 
a  violation  of  duty  on  the  part  of  the  Clarence  Railway 
Company,  and  would  justify  the  Leeds  Company  in  op- 
posing it*     In  that  case,  therefore,  the  injunction  would 
operate  not  to  prevent,  but  to  facilitate,  a  violation  of 
equity  and  duty. 


I  am  of  opinion,  therefore,  as  the  Clarence  Railway 
Company  had  no  rights  as  the  matter  stands,  as  against 

the 
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is  for  the  purpose  of  completing  this  contract,  no  such  ^^f*^^ 

contract  in  fact  having  been  finally  agreed  upon,  that  Stockton 

the  Stockton  Railway  Company  acting,  as  they  evidently  ^^^    ^V'^' 

are,  in  connection  —  I  should  rather  say  in  colhision— >  Company, 

with  the  Claretice  Railway  Company,  have  no  such  right  rpj^^  j* 

ns  against  the  Leeds  and  ITiirsk  Railway  Company,  and,  and  Thirsk 

consequently,  that  the  injunction  must  be  discharged,  Clarence 

and  that  the  application  for  the  injunction  before  the  l^ailway 
Vice-Chancellor  ought  to  have  been  refused  with  costs. 


STAMPS  V.  The  BIRMINGHAM  and  STOUR       .7i/fyf9. 
VALLEY  Railway  Company.  ^''*-  '^^  ^* 

fTlHE  plaintiff  was  the  owner  of  a  small  bouse,  which   where  the 

•*-    stood  on  the  top  of  a  hill,  in  the  proposed  line  of  &^}^^^  on 

.  r«i       x^  n     1  which  an  in- 

the  Defendants    railway.     The  Defendants,  intending  junction  had 

originally  to  drive  a  tunnel  through  the  hill,  served  the  ^^®"  F""^cd 
Plaintiff  with  a  notice  under  the  18th  section  of  the  by  matters 
8  Vict.  c.  \%.  (Lands  Clauses  Consolidation  Act),  to  ^Jlied^ub^^^^ 
treat  for  a  portion  of  the  land  of  a  certain  depth  under-  quently  to  the 
neath  his  house ;  and,  having  duly  obtained  possession  answer,  the 
thereof,  they  proceeded  to  tunnel  throuiih  the  hill,  in  the  ^*^*jr'  "^^^^^ 

.  to  dissolve 

course  of  which  some  damage  having  been  done  or  the  injunction 

threatened  to  the  foundations  of  the  Plaintiff's  house,  ""jr  "^^^'J*^ 

'of  those  mat- 
he  filed  this  bill  for  an  injunction,  and  an  account  and  ters,  but  gave 

payment  of  the  damage  alleged  to  have  been  already  Defendant  to 

sustained:  introduce 
them  upon 
the  record  by  a  supplemental  ansirer. 
A  Railway  Company  is  entitled,  under  the  Lands  Clauses  Consolidation  Act, 
to  give  a  second  notice  to  the  same  landowner  for  land  within  the  limits  to  which 
their  compulsory  powers  extend,  if,  from  unforeseen  circumstances,  the  land  taken 
under  the  first  notice  turn  out  to  be  inbu£Bcient  for  the  authorised  purposes  of 
their  railway^  ... 
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Chancellor  Wigram  on  motion. 


The  Defendants  then,  finding  that  the  hill  was  not 
composed  of  rock  sufficiently  solid  to  admit  of  tunnel- 
ling, resolved  to  make  a  cutting  through  the  hill  instead, 
for  which  purpose  they  served  the  Defendant  with  a 
further  notice  to  treat  for  the  purchase  of  his  house, 
and  the  whole  depth  of  the  soil  beneath  it.  But 
before  the  compulsory  process  prescribed  by  the  Act 
in  such  cases  could  be  gone  through,  the  Defendants 
were  compelled,  by  threat  of  an  attachment,  to  put 
in  an  answer,  in  which,  of  course,  the  fact  of  such 
proceedings  having  been  taken  was  not  stated.  Shortly, 
however,  after  those  proceedings  were  completed,  the 
Defendants  moved,  upon  an  affidavit  of  them,  that, 
upon  payment  of  the  additional  purchase  money  and 
the  costs  of  the  suit,  the  injunction  might  be  dissolved, 
and  further  proceedings  in  the  suit  stayed.  But  the 
Vice-Chancellor,  though  upon  the  merits  inclined  to 
grant  the  motion,  refused  to  stay  the  proceedings,  on 
the  ground  that  the  bill  prayed  not  only  an  injunction, 
but  an  account  of  damage  actually  sustained;  and 
he  refused  to  dissolve  the  injunction,  on  the  ground 
that  the  facts  on  which  the  motion  rested  were  not 
stated  in  the  answer,  and,  therefore,  if  the  cause  should 
go  on  to  a  hearing,  it  would  appear  that  the  injunction 
had  been  dissolved  upon  facts  not  in  issue  in  the  cause ; 
and  he  intimated  that,  to  enable  the  Court  to  interfere 
in  the  manner  prayed,  the  Defendants  must  either  file  a 
supplemental  answer  or  a  cross  bill. 

On  the  motion  being  now  renewed,  by  way  of  appeal, 
before  the  Lord  Chancellor,  his  Lordship,  afler  bearing 
counsel  in  support  of  it,  expressed  his  concurrence  with 
the  opinion  of  the  Vice-Chancellor  on  both  the  above 

points 
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points^  but  allowed  the  motion  to  stand  over,  with 
liberty  to  the  Defendants  to  make  such  application  as 
they  should  be  advised. 


Accordingly,  on  a  subsequent  day,  the  Defendants 
moved  for  leave  to  file  a  supplemental  answer,  for  the 
purpose  of  stating  the  proceedings  which  had  been  taken 
since  the  filing  of  the  former  answer. 

The  Soliciior-General  and  Mr.  James  Parker^  in  sup- 
port of  the  motion,  cited  Jackson  v.  Parish  (a)  and 
Fulion  v.  Gilmore  (b) ;  but  they  relied  chiefly  on  Bous" 
field  V.  Paterson  (c),  where  leave  had  been  given  to 
file  a  supplemental  answer  for  the  purpose  of  stating 
the  probate  of  a  will  granted  subsequently  to  the  filing 
of  the  original  answer. 

Mr.  Bolt  and  Mr.  Terrellf  contr&i  said,  that,  with  the 
exception  of  the  last  case,  whicli  did  not  appear  to  have 
been  discussed,  all  the  other  instances  in  w^hich  leave 
had  been  granted  to  file  a  supplemental  answer  were 
cases  in  which  the  new  facts  proposed  to  be  stated  had 
occurred  prior  to  the  filing  of  the  original  answer,  but 
had  been  omitted  or  mis-stated  through  ignorance  or 
mistake:  and  that  the  OQly  way  in  which  matter,  pro- 
perly speaking,  supplemental  could  be  introduced  on 
the  record  was  by  supplemental  bill.  That  if  such  facts 
were  introduced  by  answer  and  the  Plaintifi^  had  oc- 
casion to  reply  to  them,  he  would  have  to  file  a  sup- 
plemental bill  himself,  which  would  only  be  relieving 
one  party  of  a  burden  to  impose  it  on  the  other. 

The 
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(a)  I  Smt.  505. 
ib)  1  PhiU.  522. 


(c)  1  SmUh't  Pr.  373.,  3d  ed. 
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The  Solicitor^Generalf  in  reply,  observed,  that  in  the 
case  just  put,  an  amemlment  of  the  bill  would  suffice, 
and  no  supplemental  bill  would  be  necessary :  Knight  v. 
Matthews,  (a) 

Tlic  Lord  Chancellor. 

In  some  way  or  other  it  is  clear  the  Defendants  must 
have  an  opportunity  of  bringing  these  facts  forward ; 
for  it  would  be  productive  of  great  injustice  if  the  Court 
were  bound  at  the  hearing  to  decide  on  the  facts,  not 
as  they  actually  stood  then,  but  as  they  stood  some  time 
before.     The  only  question  is  as  to  the  mode  in  which 
that  is  to  be  done.     The  objection  that  it  is  an  at- 
tempt to  alter  the  issue  which  has  been  joined,  applies 
as  strongly  to  bringing  new  facts  forward   by  supple- 
mental bill  as  by  answer.  On  principle  it  is  difficult  to  see 
why  it  may  not  be  done  by  supplemental  answer.     For 
there  is  no  doubt  that  a  Defendant  may  introduce  in 
his  original  answer  any  thing  that  has  happened  before 
putting  it  in,  though  subsequently  to  the  filing  of  the 
bill.     What  is  the  difference  when  he  asks  to  do  it  by 
supplemental  answer  ?    If  the  Defendant  in  this  case 
could  have  delayed  putting  in  his  answer  till  these  pro- 
ceedings had  been  taken,  he  would  have  introduced 
them  there :  all  he  asks  is  to  be  allowed  to  supply  those 
facts  by  a  supplemental  answer.     There  seems  to  be  an 
absence  of  satisfactory  authority  on  the  subject :  but  the 
only  authority  there  is,  is  in  favor  of  the  application. 
As,  however,  it  is  of  importance  not  to  interfere  with 
established  practice,  I  will  look  into  the  authorities  that 
have  been  cited  before  I  dispose  of  the  case. 


On  the  following  day, 


His 


(a)  iMadd.bQQ. 
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His  Lordship  said,  the  order  reported  in  Smith  ap- 
peared to  have  been  made  on  notice,  though  it  did  not 
appear  whether  it  had  been  discussed:  but,  for  the 
reasons  he  Iiad  expressed  yesterday,  he  thought  the 
practice .  a  proper  one,  and  should  therefore  grant  the 
application. 
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A  supplemental  answer  was  accordingly  filed,  and  the 
motion  For  dissolving  the  injunction  being  then  renewed, 
the  only  question  was,  whether  the  Company  had  not,  by 
the  limited  notice  first  given,  exhausted  their  compulsory 
powers  under  the  Act,  and  whether  their  subsequent  no- 
tice and  the  proceedings  consequent  upon  it  had  given 
them  a  title  to  any  thing  more  than  they  had  acquired 
by  the  first. 

On  this  question  Webb  v«  Manchester  and  Leeds 
Railway  (a),  Moncriefy.  Maale  (b),  Simpson  v.  Lancaster 
and  Carlisle  Railway  (c),  were  referred  to.  ] 


Tlie  Lord  Chancellor. 

It  does  not  appear  that  the  Act  has  expressly  laid 
down  any  rule  at  all,  but  simply  that  the  Company  are 
to  give  notice  of  what  land  they  require;  in  other  words, 
that  they  cannot  take  any  land  without  notice.  The 
t'laintifF  however  goes  further  than  that,  for  he  con- 
tends that  the  Company  are  bound  to  determine  once 
for  all  what  quantity  of  land  they  will  require,  and  that 
when  they  have  taken  a  certain  quantity  under  one  no- 
tice. 


(fl)  ^Mtf.^Cr.  116. 
\b)  5  BelTt  App.  Cos.  333. 


(c)  4  Rail.  Cm.  625. 


678 


CASES  IN  CHANCERY. 


1848. 


STAHPSf 

V, 

The 

BlRMINOHAH 

and  Stour 
Vallry 
Kail  way 
Company. 


tice^  they  cannot  afterwards,  if  they  find  it  insufficient, 
come  for  more. 

I  am  of  opinion,  however,  that  nothing  could  be  more 
inconvenient  than  to  lay  down  such  a  rule.     The  Com- 
pany is  naturally  desirous  of  taking  as  little  land  as  is 
necessary  for  their  undertaking.     But  a  thousand  un- 
foreseen circumstances  may  occur  in  the  progress  of 
their  works,  which  may  make  it  necessary  for  them  to 
have   more   land   than    they   originally  calculated   on. 
And  until  the  works  are  complete,  they  cannot  be  cer- 
tain whether  they  may  or  may  not  require  more  land 
than  they  at  first  gave  notice  for.     Of  this  the  case 
now  under  consideration  is  one  instance;  that  of  Webb 
V.  The  Manchester  and  Leeds  Railway  Company  (a)  is 
another ;  and  it  is  plain  that  the  eiFect  of  laying  down 
such  a  rule  as  the  Plaintiff  contends  for  would  be  either 
to  compel  these  companies  in  all  cases  to  take  more 
land  than  they  will  probably  want,  or  if  they  happen  to 
give  notice  originally  for  less  than  they  eventually  re- 
quire, to  put  them  at  the  mercy  of  the  landholder; 
while,  on   the   other   hand,  the  inconvenience  to  the 
landowner   from    the    contrary   rule   is   comparatively 
trifling. 


An  argument  was  indeed  attempted  to  be  drawn  from 
those  c^ses  in  which  it  has  been  decided,  that  where  a 
company  has  given  a  notice  to  take  land,  they  cannot 
afterwards  recede  from  it :  but  it  does  not  follow,  because 
the  notice  constitutes  a  contract  on  their  part  to  take  the 
land  comprised  in  it,  that,  having  given  notice  to  pur- 
chase one  acre,  they  cannot  afterwards  give  a  further 
notice  to  purchase  another. 


It 


(a)  Ub,  iuprd. 
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It  is  unnecessary  to  advert  to  earlier  cases,  For  the 
question  seems  to  have  arisen  under  circumstances 
similar  to  the  present  in  Simpson  v.  Lancaster  and  Car^ 
lisle  Railway  ;  and  the  Vice-Chancellor  of  England  there 
laid  down  what  I  think  is  the  reasonable  rule  of  con- 
struction, assigning  the  same  ground  for  his  opinion  that 
I  have  done.  I  quite  concur  in  the  view  which  his 
Honour  took  of  the  subject  in  that  case ;  but  the  present 
case  is  a  much  stronger  one  :  for  there  the  purpose  for 
which  the  additional  land  was  wanted  was  a  station, 
the  building  of  which  in  that  particular  spot  might  be 
more  or  less  convenient  for  the  traffic  of  the  com- 
pany :  whereas  here  the  possession  of  the  land  in  ques- 
tion is  absolutely  indispensable  to  the  completion  of  the 
railway. 


1848. 
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This  construction  of  the  Act  is  more  consistent  than 
the  other  with  what  may  be  presumed  to  have  been 
the  intention  of  the  legislature,  for  it  is  that  which  the 
interest  of  these  companies  requires,  and  which. does 
not  expose  landowners  to  any  thing  like  the  incon- 
venience to  which  the  contrary  construction  would  sub- 
ject the  companies.  I  think  the  Act  is  not  only  capable 
of  such  a  construction,  but  that  it  is  the  right  and 
proper  one ;  and,  therefore,  as  the  Company  have  now 
taken  all  the  steps  which  the  Act  prescribes  for  acquiring 
possession  of  this  new  land,  the  ground  on  which  the 
injunction  was  originally  granted  has  ceased  to  exist; 
and  the  injunction  must  be  dissolved. 


As  to  costs,  it  is  not  now  in  dispute  that  the  injunction 
was  originally  correct,  and  the  Defendant  has  only  got 
rid  of  it  by  subsequent  acts ;  therefore,  as  the  Vice-Chan- 
cellor refused  the  motion  to  dissolve  it  with  costs,  and  I 
agree  with  his  view,  I  leave  that  order  as  it  stands. 
As  to  the  present  motion^  there  has  undoubtedly  been 


an 
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an  attempt  to  put  the  Company  into  a  position  in  tvhicli 
they  would  be  unable  to  go  on  under  the  powers  of 
their  Act;  but,  as  they  have  acquiesced  in  what  was 
intimated  in  the  course  of  the  discussion,  that  they  could 
not  go  on  with  the  motion  as  the  pleadings  then  stood, 
they  must  pay  the  costs  of  the  appeal  motion. 


Mr.  Roll  asked  that  the  Defendants  might  be  put 
on  terms  to  give  reasonable  notice  to  the  Plaintiff,  before 
they  took  possession  of  his  house. 

The  Lord  Chancellor.  I  cannot  interfere  with 
that.  I  have  decided  that  there  is  no  ground  now  for 
the  injunction.  The  rest  must  be  matter  of  arrange- 
ment. 


May  11. 


ELDERTON  v.  LACK  and  Another. 


Atthehearing  ^iiHE  object  of  this  suit  was  to  enforce  payment  of 
enforce  an  &"  annuity  granted  by  the  Defendant  Lack  to  the 

equitable  plaintiff  by  an  indenture  of  covenant  of  April  1839  and 

security  for  "^  / 

the  payment  which  was  thereby  charged  upon  a  pension  of  1000/.  a 
£h^wa?'^    year,  to  which  L(7C*  was  entitled.    The  other  Defendant, 

impeached  Hally  who  was  the  grantee  of  another  annuity  similarly 
on  the  cround  i 

of  a  defective  secured 

Statement  of 

the  consideration  in  the  memorial,  the  Court  below  directed  an  issue  to  try 
whether  the  deed  was  a  good,  valid,  and  binding  deed,  and  whether  the  Plaintiif 
was,  by  virtue  thereof,  entitled  to  recover  the  annuity,  but  at  the  same  timj 
ordered  that  the  Defendant  should,  on  the  trial,  admit  the  duo  execution  of  the 
deed  (such  execution  having  been  regularly  proved  in  the  cause).  Held,  on 
nppciil,  that  the  direction  as  to  the  admission  was  inconsistent  with  the  form  of  the 
is'iuc :  and  further,  that,  as  the  Plaintiff's  title  to  relief  in  equity  depended  on  a 
lecal  ri^ht,  the  Court  ouglit  not  to  interfere  with  the  trial  of  that  right  in  a  Court 
or  law  by  requiring  the  Defendant  to  admit  any  fact  upon  which  it  depended. 
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secured  by  a  deed  of  subseciuent  date,  alleged  that  be        ISiS. 

had  purchased  his  annuity  without  notice  of  the  Plain- 

tiff*s ;  and  the  defence  which  both  he  and  IjuhJc  set  up 

by  their  answers  was,  that  the  memorial  of  the  Plain* 

liiTs  annuity  was  defective,  inasmuch  as  it  did  not  state^ 

as  part  of  the  consideration,  the  cancellation  of  a  former 

annuity  deed  executed  in  Naoember  1888. 

At  the  hearing  of  the  cause  before  the  Master  of  the 
Rolls,  the  deeds  oi  April  and  November  being  proved  in 
the  usual  way,  his  Lordship  directed  the  following  issue-— 
Whether  the  deed  of  April  1839  was  a  good,  valid  and 
binding  deed,  and  whether  the  Plaintiff  was,  by  virtue 
thereof,  entitled  to  recover  the  annuity  thereby  cove- 
nanted to  be  paid :  and  the  Defendants  were  to  be  at 
liberty  to  appear  and  defend  separately ;  and  they  were 
directed  to  admit  that  the  deed  o(  April  18S9  and  the 
deed  of  November  1838  therein  recited,  and  for  which  it 
was  substituted,  were  respectively  signed,  sealed^  and 
delivered  by  the  several  parties  thereto  respectively. 

The  Defendants  appealed  from  that  part  of  the  order 
which  related  to  the  admission. 

Mr.  Lee  and  Mr.  Heatbfield^  for  the  Appellant,  ob«^ 
jected  to  it,  as  depriving  the  Defendant  of  the  oppor- 
tunity of  cross-examining  the  witnesses  to  the  deeds. 
They  cited  Builin  v.  Masters  (a),  and  contended,  that, 
as  the  Plaintiflf's  title  to  equitable  relief  depended 
entirely  on  the  legal  validity  of  the  security  under 
which  be  claimed,  he  ought  to  be  left  to  establish  his 
right  at  law,  in  the  usual  way,  without  any  further  inter- 
ference by  this  Court  than  what  was  necessary  to  put 
the  question  in  such  a  train  for  adjudication  as  that  both 

the 
(a)  AniCf  pp.  ^91.  and  520.  ' 

Vol.  II.  Y  y 
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1848.       the  Defendants  might  be  bound  by  the  decision;  for 
^^^^^^■'^     which  purpose  alone  an  issue  had  in  this  case  been 
V.  directed,'  instead  of  leaving  the  Plaintiff,  as  in  BtUHn  v. 

Masters,  to  bring  an  action. 

Mr.  Walpcie  and  Mr.  Elderion,  for  the  Plaintifi^  con- 
tended that  the  doctrine  of  Butlin  v.  Masters  applied 
only  to  cases  in  which  the  jurisdiction  of  this  Court  was 
resorted  to  as  ancillary  to  a  legal  right,  and  not  where 
the  Plaintiff  came  here  upon  an  equitable  title,  as  in 
the  present  case:  for  though  the  right  here  claimed 
by  the  Plaintiff  depended  on  the  legal  validity  of  an 
instrument,  his  only  substantial  remedy  was  against  the 
pension  upon  which  the  annuity  was  charged.  That 
not  only  had  the  execution  of  the  deeds  been  proved  in 
the  cause,  but  it  had  not  been  put  in  issue  by  the  an- 
swers, the  only  question  raised  by  them  being  as  to  the 
validity  of  the  memorial,  which  was  purely  a  questicm  of 
law  and  not  of  fact. 

The  Lord  Chancellor. 

What  was  the  object  of  this  direction  ?  Merely  to 
save  the  expense  of  proving  the  deed  at  the  trial? 

Mr.  Walpde.    Yes. 

The  Lord  Chancellor,  without  calling  for  a  reply. 

It  appears  to  me  that  the  very  terms  of  the  issue  go 
far  to  exclude  the  propriety  of  the  direction  which  is 
the  subject  of  this  appeal.  The  issue  is  to  try  whether 
the  deed  is  a  good,  valid,  and  binding  deed.  How  can 
I  say  that  nothing  may  come  out  on  the  crosa^examin- 
ation  of  the  witnesses  to  shew  that  it  is  not  good,  valid, 
and  binding?  It  is  not  very  consistent  with  that  en- 
quiry to  exclude  the  testimony  of  the  best  possible  wit« 


Lack. 
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nesses  who  can  speak  to  it.     It  may  be  that  the  only        1848. 
ground  on  which  the  validity  of  the  deed  b  impeached     ^^^^^"^ 
upon  the  pleadings,  is  the  defectiveness  of  the  memorial ;  v. 

but  the  order  for  the  issue  is  general ;  and  it  seems  most 
essential  to  the  enquiry,  as  directed  by  that  issue,  that 
these  witnesses  should  be  called  by  the  Plaintiff,  in  order 
that  the  Defendants  may  have  an  opportunity  of  cross- 
examining  them. 

The  whole  demand  in  equity  arising  out  of  a  legal 
right,  the  Court  very .  properly  sends  that  right  to  be 
tried  in  a  court  of  law.  By  the  ordinary  rule,  the 
Plaintiff  would  have  had  to  bring  an  action ;  but,  on  • 
account  of  the  situation  of  the  parties  an  action  would 
not  meet  the  case,  and  on  that  account,  and  that  only, 
an  issue  is  directed.  Under  such  circumstances,  I 
think  the  whole  affirmative  of  the  issue  ought  to  be 
upon  the  Plaintiff,  as  it  would  have  been  if  the  Court 
had  simply  left  him  to  his  action. 

See  the  next  case. 


DUKE  OF  BEAUFORT  v.  MORRIS.  Jtdy  22. 

npmS  was  a  similar  case  to  the  last :  the  bill  pray-  On  a  bill  to 
ing  an  injunction  to  restrain  the  Defendant  from  continuance 

working  his  colliery  in  such  a  manner  as  to  allow  water  °^*  trespass 

,  ,  ,  alleged  to  have 

to  pass  from  it  to  a  colliery  which  was  worked  by  the  been  actually 

Plaintiff  on  a  lower  level.  ^^S'in; 

At  putting  the 
Plaintiff  to  his 
action,  will  not  require  the  Defendant  to  admit  any  fact  that  enters  into  the  ques- 
tion of  trespass,  at  least  unless  such  fkct  be  clearly  and  unqualifiedly  admitted  in  the 
answer.  , 
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At  the  hearing  of  the  cause  before  Vice-chancellor 
Wigram,  his  Honour  had  retained  the  bill,  with  liberty 
to  the  Plaintiff  to  bring  an  action  in  which  the  Defend- 
ant was  to  admit  that  he  had  made  a  communication 
between  his  colliery  and  that  worked  by  the  Plaintiff, 
and  that  water  passed  by  it. 

Mr.  Walpcle^  for  the  Defendant  (the  Appellant),  who 
complained  of  being  required  to  make  that  admission, 
said,  that  the  facts  embraced  in  it  were  in  issue  on 
the  pleadings,  and  that  much  of  the  evidence  in  the 
cause  related  to  them. 

Mr.  James^  for  tlie  Plaintiff,  having  disputed  that. 

The  Lord  Chancellor  asked  him  if  he  was  prepared 
to  take  the  admission  from  the  answer,  which  he  de« 
cliued  to  do,  on  the  ground  that  it  would  let  in  tlie 
whole  answer  as  evidence. 

The  Lord  Chancellor. 

Then  you  must  shew  me  that  the  subject  matter  of 
the  admission  is  not  a  matter  in  issue  in  the  cause. 
An  admission  on  the  pleadings  must  be  quite  clear 
and  free  from  all  doubt,  before  I  can  call  upon  a  party 
to  admit  at  the  trial  any  thing  which  enters  into  the 
Plaintiff's  legal  right. 


Mx.  James  then  observed,  that,  though  the  facts 
quired  to  be  admitted  were  beyond  all  doubts  the 
Plaintiff  would  be  under  great  disadvantage  in  proving 
them,  because  the  evidence  must  all  come  from  persons 
in  the  Defendant's  employ. 


On  the  conclusion  of  the  discussion 


The 


CASES  IN  CHANCERY. 


685 


7^  Lord  Chancellor  repeated  the  substance  of 
his  conclading  observations  in  the  last  case,  adding,  that 
he  did  not  see  what  right  the  Court  had,  in  a  case  of 
this  kind,  to  call  on  the  Defendant  to  make  any  admis- 
sion, when  it  merely  says  to  the  PlaintifT,  You  must 
establish  your  legal  right  before  you  come  here. 

The  part  of  the  decree  requiring  the  admission  was^ 
accordingly,  reversed. 

Sec  the  last  case. 


1848. 


Duke  of 
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ATTORNEY-GENERAL    v.   The  Corporation   of      June  6. 

LUDLOW. 


^^N  exceptions  to  the  Master's  Report  approving  of 
^^  a  new  scheme  for  the  management  of  the  Free 
Grammar  School  at  Ludlaaot  which  was  one  of  the 
charities  which  at  the  time  of  the  passing  of  the  Muni- 
cipal Corporation  Act  were  vested  in  the  corporation  of 
that  town,  and  the  funds  of  which  had,  by  the  effect  of 
a  compromise  with  the  corporation  in  this  suit,  been 
considerably  increased. 

The  following  questions  arose :  — - 

1st*  Whether  the  power  of  nominating  and  removing 
the  Head  master,  which  had  formerly  belonged  to  the 

corporation, 

of  the  surplus  funds  of  a  grapimar  school,  none  but  boys  who  are 
charity  ought  to  be  eligible  to  them.   Observations  on  The  Attomeif 
Earl  of  Stamford,  1  PhUl.  Idl. 

Yy   S 


Charity  trus- 
tees appointed 
under  the  5  & 
6>r.4.c.76. 
are  invested 
by  their  ap» 
pointment 
with  all  the 
rights  and 
powers,  as 
such  trustees, 
which  for- 
merly be* 
longed  to  the 
corporation 
or  corporate 
officers  for 
whom  they 
are  substi- 
tuted. 

Where  ex- 
hibitions are 
provided  out 
objects  of  the 
General  v.  The 
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1848.  corporation)  was  now  vested  in  tbe  trustees  appointed 
under  the  Municipal  Corporation  Act  (a),  or  whether 
such  trustees  were  merely  depositaries  of  the  legal  estate 
in  the  charily  property ;  the  Master  having  in  his  scheme 
so  treated  theni)  and  liaving  proposed  to  ^ve  the  man- 
of  I^Low!  Agciii®!^^  of  the  property  and  all  discretionary  powers 
involved  in  the  working  of  the  scheme  to  a  distinct  body 
of  persons,  to  be  called  Governors. 

2dly.  Whether  boarders  should  be  eligible  to  the 
exhibitions  at  the  Universities,  which  the  scheme  pro- 
posed to  provide  for  out  of  the  surplus  funds ;  or  whe- 
ther the  benefit  of  such  exhibitions  shoiild  be  confined 
to  the  day  boys  from  the  town,  who  were  alone  the 
objects  of  the  charity. 

On  the  first  question,  the  'cases  of  the  Oxford  Chu' 
rities  (ft),  of  the  Grammar  School  of  Shrewslmry  (c),  and 
of  the  Norwich  Charities  (d%  were  referred  to,  as  shewing 
that  the  right  was  in  the  new  trustees. 

On  the  second  question,  tbe  observations  of  Lord 
Lyndhurst  in  The  Attomey^General  v.  The  Earl  qfSUun- 
ford  {f)  were  referred  to  in  support  of  the  eligibility  of 
boarders,  and  as  having  thrown  some  doubt  ypon  the 
opposite  doctrine  previously  Jaid  down  by  Lord  Coiten* 
ham  in  the  same  case :  but  it  was  observed  on  the  other 
side,  that  the  discrepancy  between  tbe  two  decisions 
did  not  turn  upon  a  difference  of  opinion  as  to  the 
general  doctrine  propounded  by  Lord  Cottenham,  but 
only  upon  its  applicability  to  that  particular  charity. 


The 


(a)  5&6  W.^c.  76.  t.  71.  (d)  2  Myl.  ^  Cr,  275. 

(6)  3  Mifl.  4-  Cr.  239.  \e)  1  PhiU.  737. 

(c)  1  MyL  i  Cr.  032. 
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The  Lord  Chancellor. 

On  the  first  of  the  two  points  which  have  just  been 
discussed,  whether  the  trustees  appointed  by  me  under 
the  Municipal  Corporation  Act  have  now  the  powers 
which  the  corporation  originally  had,  I  have  only  to 
repeat  the  opinion  I  have  expressed  in  the  course  of 
the  argument*  All  the  interest  and  all  the  powers  of 
the  corporation  as  trustees  ceased  on  the  passing  of  the 
Act.  Then  these  being  taken  out  of  the  corporation,  the 
Act  provides  that  the  Lord  Chancellor  shall  make  such 
orders  as  he  shall  see  fit  for  the  administration,  subject 
to  their  respective  uses  or  trusts,  of  the  trust  estates, 
and  under  that  provision  the  new  trustees  have  been 
appointed.  There  is  nothing  here  more  than  in  the 
ordinary  case  of  an  appointment  of  new  trustees  in  the 
room  of  others  originally  invested  with  certain  powers. 
To  ascertain  the  powers  belonging  to  the  new  trustees, 
we  have  only  to  look  and  see  what  were  the  powers  of 
the  corporation  antecedently  to  the  passing  of  the  Act, 
for  the  Act  only  substitutes  one  authority  for  another.  I 
think,  therefore,  that  the  trustees  actually  appointed 
have  all  the  powers  which  the  corporation  before  had, 
and  that  there  is  no  ground  for  dividing  the  trust,  by 
vesting  the  legal  property  in  one  party,  and  the  discre- 
tionary powers  in  another. 


1848. 


The 

Attormbt- 

Obnbral 

V, 
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Ooiporalion 
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As  to  the  exhibitions,  I  am  glad  to  find  that  I  am  not 
restrained  by  Lord  Lyndhursfs  decision  from  acting 
in  this  case  upon  the  principle  which  I  laid  down  in 
The  Attomey^General  v.  Lord  Stamford.  It  is  very  im- 
portant that  no  part  of  a  charity  fund  should  be  ap- 
plied to  the  benefit  of  persons  not  objects  of  the 
charity.  The  only  way  in  which  the  practice  of  taking 
boarders  in  these  schools  has  been  justified,  is,  that, 
though  you  are  employing  the  master  in  teaching  other 

Y  y  4  boys 
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184r8*       boys   besides  those  who  are  objects  of  the  charity,  you 
^^^jT^    are  thereby  enabled  to  obtain  the  services  of  a  superior 
Attornbt-   class  of  men  as  masters,  and  so  the  charity  gets  an 
Ubiossal     equivalent.     In  that  case  you  do  not  divest  any  part 
The  of  the  charity  fund :  you  merely  assume  that  the  master 

of  lajDLow!  ^^  leisure  time  after  teaching  the  boys  on  the  founda- 
tion, and  authorize  him  to  employ  it  to  a  purpose 
indirectly  beneficial  to  the  charity.  But  the  admission 
of  boarders  to  exhibitions  is  very  different.  Lord  Lynd-- 
hurst  evidently  misunderstood  the  ground  on  which  the 
opinion  I  expressed  in  that  case  was  founded ;  but  in 
the  observations  which  he  made  on  that  part  of  my 
judgment  he  proves  the  correctness  of  the  real  ground : 
for,  in  accounting  for  the  circumstance  of  the  exhibi- 
tioners having  been  taken  in  a  much  larger  proportion 
from  boarders  than  from  day-boys,  he  observes,  that  it 
was  to  be  expected,  because  the  boarders  had  in  various 
ways  much  greater  advantages  than  the  day-boys ;  and 
that  is  the  very  reason  why  their  admission  is  so  un- 
favourable to  the  boys  who  are  the  real  objects  of  the 
charity. 

I  have,  therefore,  no  hesitation  in  this  case  in  con- 
>    fining  the  benefit  of  the  exhibitions  to  boys  who  are 
really  objects  of  the  charity. 

The  SoUciior-Generalj  Mr.  JJi//,  Mr.  Twiss^  Mr.  Boli, 
Mr.  lAoydi  Mr.  Wray^  Mr.  Blunts  and  Mr.  heoAn^  ap» 
peared  for  different  parties. 
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WHITE  V.  JOHNSON.  July  28th. 


R.  BIRDi  on  behalf  of  executors,  Defendants  in  Where  cxe- 
a  creditor's  suit,  in  which  Vice-Chancellor  Knight  whom  ade- 

Bmce  had  made  a  decree,  moved  for  leave  to  make  an  <^ree  has  been 

obtained  m  a 
order  in  that  branch  of  the  Court,  to  stay  proceedings  creditor's  suit, 

in  a  suit  which  had  been  instituted  ac:ainst  them  by  ^""  to  stay 

o  '    proceedings 

another  creditor  in  the  Court  of  the  Vice-Chancellor  of  in  a  similar 

Emrland.  suit  instituted 

*^"&***'*"'  agauist  them 

by  another 

Ih:  Lord  Chancellor.  different 

branch  of  the 
I  see  no  reason  why  Vice-Chancellor  Knight  Bruce  Court,  the 

should  interfere  to  stay  proceedings  in  a  suit  in  the  "^^^^j^jlf  i^ 

Vice-Chancellor  of  EnglandCs  Court.    The  latter  Is  the  that  branch  of 
/>•       .  4  .  the  Court  to 

proper  Court  to  go  to.  ^hi^h  the 

latter  suit  be- 
longs, and  not  in  the  other. 
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In  the  Matter  of  LO  WE's  Estate 

and 
Aug.  8.  In  the  Matter  of  the  1  W.  4.  c.  60.  and  the 

4  &  5  fT.  4.  c.  2S. 

A  vendor,  7"  OWE  had  contracted  for  the  sale  of  a  small  piece 

who  dies  be*        m    A 

fore  the  com-    -*--•     of  land  to  a  Railway  Company  for  120/L,  but 

pletionofthe    jj^j  jjgj  before  the  contract  was  completed,  without 

contract,  is  a         ,  .  ,         , 

trustee  within    heir  or  next  of  kin.     Administration  to  his  effects  was 

^  A^T&  5  taken  out  on  behalf  of  the  Crown,  and  this  was  a  petition 

FT.  4.  c.  23.,  by  the  administrator  for  a  reference  to  the  Master  to 

preufy.^-  enquire   whether,  as  to  the  piece  of  land,  he  was   a 

cepted  out  of  trustee  within  the  meaning  of  the  4  8c  5  W.  4.  c.  2S.,  and 

C.60.     *  '  ^^^  ^^  appointment  of  a  person  to  convey  it  to  the 


Company. 

The  Solicitor-General  and  Mr.  ^r^*  appeared  in 
support  of  the  petition,  and  stated  that  the  Vice-Chan- 
cellor  of  England  had  refused  to  make  the  order,  on  the 
ground  that,  as  the  case  of  an  estate  under  contract  for 
sale  was  expressly  excepted  out  of  the  provisions  of  the 
1  fV.  4.  c.  60.  (a),  which  was  incorporated  by  reference 
into  the  4  &  5  W.  4.  c.  2S.  s.  6.,  it  must  be  taken  to  be 
equally  excepted  out  of  the  provisions  of  the  latter  Act. 
But  they  cotiteoded,  that,  as  the  provbions  so  incor- 
porated related  only  to  the  summary  form  of  proce- 
dure given  by  the  Act,  and  not  to  the  cases  to  which 
such  form  of  procedure  was  to  be  applicable,  and  as  the 
case  of  land  under  contract  for  sale  had  not  been  ex- 
cepted in  the  second  Act,  it  must  be  considered  as  in- 
cluded in  it. 

T/te  LoBD  Chancellor,  being  of  that  opinion,  made 
the  order. 

(a)  See  sect  16. 
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ROCK  V.  COOK,  Aug.  9. 

TN  executing  a  writ  oSJL/a.  issued  under  the  General  An  appli- 
-*■  Orders  of  May  1839,  for  costs,  the  Sheriff  seized  ^eiiffwbo 
some  goods  in  the  house  of  the  party^  which   were  intheexecu- 

claimed  by  third  persons  as  their  property.  for  costs  under 

the  order  of 
M  May  1839^ 

Mr.  Cooke  now  moved,  on  behalf  of  the  Sheriff,  by  way  had  seized 

of  appeal  from  Vice-Chancellor  Knight  Bruce,  by  whom  ^^^  which 
rr  ^  -&  •^ .  were  claimed 

a  similar  motion  had  been  refused,  that  the  claimants  as  the  pro- 
might  be  ordered  to  come  in  pro  irUeresse  stdo,  as  in  the  ?^fg^  ^^  ^ 
case  of  a  sequestration  under  the  order  of  this  Court;  protected  from 
and  that  the  Sheriff  might  in  the  mean  time  be  protected  ^^  ^^  d'aim- 
from  an  action.  ants  might 

come  in  pro 
interesse  mo. 

The  Lord  Chancellor.  "^f^-  ^'^ 

snennnot 
In  the  case  of  a  sequestrator,  or  a  receiver,  which  is  the  gj^^^^ 
same  thing,  the  Court  will  not  allow  an  action  to  be  an  officer  of 
brought,  because  they  are  its  own  officers.     But  here  it  ^  the"pro- 
is  the  Sheriff,  who  is  not  an  officer  of  this  Court.    There  tection  given 
is,  therefore,  no  question  about  having  the  process  of  interpleader 

the  Court  enquired  into  at  law.     The  sheriff  takes  the  Act  being 

'  confined  to 

goods  at  his  peril :  if  he  takes  the  wrong  ones,  he  is  execution  of 
liable  to  an  action.  pr*^«w  ^  ^w. 


Mr.  Cooke  then  referred  to  the  Interpleader  Act  (a), 
submitting,  that  this  case  was  within  the  mischief  which 
that  Act  was  designed  to  remedy  in  reference  to  the  exe- 
cution of  such  writs  when  issued  out  of  courts  of  law ; 

and 

(a)  1&2  W.\.  C.58.  f.6. 
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1848.  and  that  as  the  Act  was  passed  before  those  writs  had 
been  given  to  courts  of  equity,  the  Lord  Chancellor,  as 
head  of  those  courts,  would  upon  the  equity  of  the  statute 
apply  the  analogous  remedy  now  asked  for. 

The  Lord  Chancellor. 

There  is  certainly  no  reason  why  the  SheriiT  should 
not  have  the  same  protection  here  as  at  law  ;  but  I  must 
find  it  in  the  Act;  I  cannot  create  it.  I  consider  the 
claimants  quite  strangers;  and  I  have  no  power  as 
Chancellor  to  extend  the  jurisdiction  to  persons  who 
are  not  parties  to  the  suit.  The  Sheriff,  when  he  had 
this  new  duty  imposed  upon  him,  ought  to  have  been 
protected  as  he  is  at  law  in  the  discharge  of  it.  But  it 
was  not  foreseen.  He  is  not  an  officer  of  this  Court, 
and,  therefore,  the  rule  which  applies  to  officers  of  the 
Court  does  not  apply  to  him. 

Motion  refused  with  costs. 


j^  7.  RAVEN  V.  KERL. 

Upon  a  refer.   T^  ^"^  ^uit,  which  was  instituted  by  the  father  of 

cnce  to  en-       J-    several  infants,  on  their  behalf,  airainst  the  trustees 

quu^  whether     /•  .  '    o 

it  was  for  the   of  an  estate  in  which   they  had  a  contingent  rever- 

inSms  ?n         sionary  interest,  Vice-Chancellor  Knight  Bruce  made  an 

whose  name  a  order, 

suit  had  been 

instituted,  that  the  same  should  be  prosecuted,  the  Master  reported  that  it  was, 
and  exceptions  to  his  report  were  overruled  ;  but  a  petition  to  oonfinn  the  rnort, 
and  for  pavment  by  the  Defendant  of  the  costs  of  the  reference,  was,  by  the  Court 
below,  ordered  to  stand  over  till  the  hearing  of  the  cause.  Held,  on  appeal,  that 
such  an  order  was  contrary  to  the  practice,  and  it  was  dischaiged,  and  BXk  order 
made  according  to  the  prayer  of  the  petition. 
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order,  on  the  motion  of  the  Defendants  referring  it  to        1848. 
the  Master  to  enquire  whether  the  suit  was  instituted 
for  the  benefit  of  the  infants,  and  whether  it  was  for 
their  benefit  that  the  same  should  be  prosecuted,  with 
liberty  to  state  special  circumstances* 

T)ie  Master  having  found  in  the  affirmative  on  both 
the  enquiries,  the  Defendants  filed  exceptions  to  the 
report,  which  were  overruled  on  argument,  but  the 
<x>sts  thereof  were  reserved;  and  a  petition  subse- 
quently presented  by  the  PlaintiiE$,  praying  that  the 
report  might  be  confirmed  absolutely,  and  that  the  De- 
fendants might  pay  the  costs  of  the  reference  and  con- 
sequent thereon,  was  ordered  by  the  Vice-Chancellor  to 
stand  over  till  the  hearing  of  the  cause,  with  liberty  to 
the  Plaintifib  to  proceed  with  the  cause  as  they  might 
be  advised. 

The  Pliuntifis  having  appealed  from  that  order, 

Mr.  SusseU  and  Mr.  Fooh  appeared  for  the  Appel- 
lants. 

Sir  Francis  Simphinson  and  Mr.  Stinton  for  the  Re- 
spondents. 

• 

TTie  Lord  Chancellor,  after  observing  that  the 
order  of  reference  was  made  on  motion,  asked  whether 
it  was  regular  to  apply  by  petition,  to  confirm  a  report 
on  a  reference  so  obtained,  to  enquire  whether  a  suit 
ought  or  not  to  proceed  ? 

Mr.  Russell  referred  to  Fox  v.  Suwarkrop  (a),  in  which, 
after  a  reference  similarly  obtained,  and  a  report  finding 

that 
(a)  1  Beat*  583. 
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1848.  that  the  suit  ought  not  to  be  further  prosecuted,  and 
exceptions  to  the  report  overruled,  ^n  application  to 
dismiss  the  bill  with  costs,  was  made  by  petition* 

The  Lord  Chancellor. 

That  may  have  been  right,  it  was  a  further  proceed- 
ing in  the  cause. 

This  point,  however,  and  all  other  questions  as  to  the 
regularity  of  the  proceedings,  in  point  of  form,  were 
waived  by  mutual  consent,  ad  they  had  been  below  (a), 
and  the  only  point  discussed,  was  the  propriety  of  the 
order  appealed  from ;  it  being  contended,  on  the  part  of 
the  Appellants,  that,  after  exceptions  to  the  report  had 
been  overruled,  it  was  of  course  to  confirm  it  at  once, 
without  waiting  for  the  hearing  of  the  cause. 

On  that  pointy 

The  Lord  Chancellor  said  —  I  think  the  report 
at  least  ought  to  have  been  disposed  of.  It  seems  in- 
consistent to  let  the  suit  proceed  as  if  it  bad  been  pro- 
perly instituted,  and  yet  to  leave  it  open  whether  it 
was  so  or  not.  It  would  have  been  more  consistent  to 
confirm  the  report,  if  it  required  confirmation  (as  to 
which  I  give  no  opinion),  and  to  i*eserve  the  costs  of 
the  petition.  But  I  see  no  reason  why  the  Court  should 
not  have  also  disposed  of  the  costs  at  once.  The  De- 
fendants have  taken  an  interlocutory  proceeding  in 
which  they  have  failed.  I  do  not  see  how  any  thing 
that  can  happen  at  the  hearing  can  interfere  with  the 
consequence  which  naturally  follows,  or  why,  the  inter- 
vention of  the  Defendants  at  this  stage  having  failed, 

they 

(a)  See  I  Beg.  4>  Smale,  843. 
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they  should  not  pay  the  costs  occasioned  by  it  It  may  1848. 
very  well  be  that  a  suit  on  behalf  of  infants  may  seem 
at  the  commencement  to  be  for  their  benefit,  and  yet 
ultimately  turn  out  otherwise:  and  the  Court  does 
not,  by  overruling  an  objection  to  the  propriety  of 
the  suit  at  this  stage,  preclude  itself  for  dealing  with 
it  at  the  hearing  according  to  the  merits  as  they  may 
then  appear.  It  is  possible  that  the  costs  of  the  cause 
may  have  to  be  paid  by  the  next  friend  hereafter  |  but 
that  would  be  no  reason  for  throwing  upon  him  the 
costs  of  an  interlocutory  proceeding  on  the  part  of  the 
Defendants,  quite  unconnected  with  the  merits  except 
so  far  as  they  can  appear  in  this  stage  of  the. cause, 
and  in  which  both  the  Master  and  the  Court  have  de- 
cided that  the  Plaintiff  is  right,  and  the  Defendants 
wrong. 

With  respect  to  the  mode  in  which  the  case  has  been 
brought  on,  if  no  one  objects  to  it  the  point  is  not 
before  me:  but  I  think  it  right  to  mention  it,  that 
this  case  may  not  be  made  a  precedent  for  a  departure 
from  the  established  practice  of  the  Court,  which  is  a 
course  which  I  have  too  often  to  complain  of.  There 
has  scarcely  been  a  step  in  these  proceedings  from 
the  beginning  to  the  end  in  which  there  is  not  some 
irregularity.  For  the  exceptions  themselves  were  irre- 
gular, being  objections  made  to  a  report  founded  on 
an  interlocutory  orden  (a)  The  order  of  reference, 
too,  is  not  in  the  usual  form,  the  enquiry  being  not 
only  whether  it  is  for  the  benefit  of  the  infants  that 
the  suit  should  be  prosecuted,  which  is  generally  the 
only  enquiry  in  such  cases,  but  whether  it  was  insti- 
tuted with  a  view  to  their  benefit.  Suppose  the  suit 
should   appear   to  be   greatly  for  the  benefit  of  the 

infants, 

(a)  See  Oltejf  v.  Pemam^  1  Harey  324. 
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1848.  inrants,  and  very  desirable  to  be  prosecuted,  is  it  to 
be  stopped  because  you  can  make  out  that  the  next 
friend  instituted  it  for  some  collateral  purpose  of  his 
own?  I  do  not  say  that  the  form  of  the  order  in  this 
case  may  not  in  some  cases  be  a  proper  one,  but  then 
it  should  be  upon  a  special  case  made :  where  there  is 
nothing  special,  the  simpler  form  of  order  which  I  have 
mentioned,  and  which  the  Registrar  (Mr,  Cohille)  tells 
me  is  the  usual  form,  had  better  be  adhered  to.  (a) 


(d)  For  the  form  of  order  propriety  of  the  suit  itself, 

where  the  objection  is  rather  Ntdder  v.  Hawkhu,  %M,  ^  JC, 

to  the  motives  and  character  243.;  Foxv.SuwarkroptlBeav. 

of  the  next  friend  than  to  the  583. 


8ee  the  next  case. 


Aug.  7.  DUNCAN  V.  VARTY. 

The  costs  of  HPHE  suit  was  instituted  by  several  persons,  trustees 

dh-eSed  on  an  under  an  Act  of  parliament  of  a  certain  terrace 

interlocutory  walk  in  the  neighbourhood  of  Si.  Jameses  Pari^  and 

^y'he  dlfr-  ^^^  ^^  behalf  of  themselves  and  all  other  the  owners  of 

posed  of         the  neighbouring  houses,  for  an  injunction  to  restrain 
after  the  issue    t     -r^  ^    ^        #.  •        •    i  i  .  .  ■ 

is  decided        the  Defendant  from  cuttmg  timber  and  exercismg  other 

•^'*^f°"  a'*^*'   acts  of  ownership  upon  the  terrace. 

hearing  of 

ikra&J"t!'  ^"  *  motion  before  the  Vice-Chancellor  of  England 

Price^  2  CM    for  the  injunction,  the  Defendant  having  disputed  the 
ruled?^^*       fact  of  the  Plaintiffs*  being  trustees  of  the  walk,   an 

issue  was  directed  to  try  whether  they  were  so  or  not ; 
and  a  verdict  was  on  the  first  trial  found  for  the  Plain- 
tiffs, but  on  a  second  trial,  which  was  granted  on  the 
application  of  the  Defendant,  there  was  a  verdict  for 

the 
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the  Defendant.  Whereupon  he  moved  before  the 
Vice-Chancellor  for  the  costs  of  the  motion  for  the 
injunction  and  of  both  the  trials,  including  the  costs  of 
the  motion  for  a  new  trial ;  all  of  which  were  granted, 
except  the  costs  of  the  first  trial. 

Mr.  Schomberg  now  moved,  on  behalf  of  the  Plaintiffs, 
to  discharge  that  order,  contending,  fii*st,  that  it  was 
premature  and  contrary  to  the  practice  of  the  Court  to 
dispose  of  the  costs  of  an  issue  directed  upon  an  inter- 
locutory application  before  the  hearing  of  the  cause ; 
observing,  that  the  result  of  an  issue  so  directed  was  not 
conclusive,  but  might  be  ov^turned  by  the  evidence 
adduced  at  the  heaving.  And  he  relied  on  Malinsv. 
Price  (a),  in  which  it  appeared  from  the  report  that  the 
Vice*ChanceIlor  had  enquired  into  the  practice,  and 
found  it  to  be  as  now  stated.  But,  secondly,  he  con 
tended,  that,  at  all  events,  the  Plainlifis  ought  not  to  have 
been  ordered  to  pay  the  costs  of  the  second  trial,  or  of 
the  motion  for  it,  such  trial  being  hi  the  nature  of  an 
indulgence  to  the  Defendant. 

TAe  Lord  Chancellor  expressed  great  surprise  at 
the  supposed  rule  of  practice  which  had  been  men- 
tioned, and  sent  to  enquire  whether  any  of  the  Officers 
of  the  Ccfurt  recollected  having  been  consulted  on  the 
occasion  referred  to. 
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Mr.  Walker  and  Mr.  Elmsley^  for  the  Defendant,  said, 
that  the  ground  on  which  the  costs  of  the  motion  for 
the  new  trial  had  been  given  was,  that  the  Piaintiffs 
had  not  on  the  first  trial  brought  the  case  fairly  before 
the  jury,  but  had  suppressed  some  material  documents: 
for  which  reason  the  Defendant  had  asked  for  the  costs 

of 


Vol.  II. 


(a)  2  Coll.  190. 

Zz 
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of  both  the  trials,  though   the  Vice-Chancellor  only 
gave  him  the  costs  of  one. 

[The  Lord  Chancellor. 

If  the  order  for  a  new  trial  contained  no  express 
direction  for  production  of  documents  or  admission  of 
evidence,  I  cannot  well  assi^me  that  the  Court  made  it 
on  ihe  ground  you  mention  —  that  the  Plaintiffs  bad 
misconducted  themselves  on  the  first.] 

As  to  the  apph'cation  being  premature,  they  ob- 
served, that  it  was  not  certain  that  the  cause  would 
ever  come  to  a  beariug :  most  probably  it  never  would. 
Cut,  suppose  the  bill  ^eie  u'limately  dismissed  witb 
cost<{,  the  costs  now  in  question  would  not  be  costs  in 
the  cause,  and  could  only  be  got  by  special  application 
at  some  stage  or  other.  Or,  suppose  the  Defendant 
moved  to  dismiss  for  want  of  prosecution :  how  could 
he  get  these  costs  ? 

The  Lord  Chancellor. 

That  would  apply  to  all  orders  reserving  the  costs  of 
interlocutory  applications  to  the  hearing  of  the  cause. 

Mr.  Sckomberg  having  replied, 

The  Lord  Chancellor  said — In  this  case  there  was 
an  interlocutory  application  for  an  injunction.  The 
title  of  the  Plaintiffs,  as  trustees,  b^ing  disputed,  the 
Court  directed  an  issue  to  try  that  question.  On  the 
first  trial  there  was  a  verdict  for  the  Pla*ntiffi :  but  on 
a  new  trial  the  Defendant  succeeded.  That  verdict  has 
not  been^  and  is  not  now,  called  in  question.  No  appli- 
cation has  been  made  for  a  third  trial,  and  no  question 
is  raised  before  me  as  to  the  correctness  of  the  verdict 

on 
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on  the  second.  I  must,  therefore,  assume  that  the  Plain- 
tifis'  dtle  as  trustees  is  negatived,  at  least  for  the  pur- 
pose of  the  injunction ;  and  the  question  is,  what  is  to 
be  done  with  the  costs  of  these  proceedings. 

The  only  doubt  I  have  felt  upon  that  point  arose 
from  what  was  said  to  hcve  occurred  in  the  case  before 
Vice-Chancellor  Knight  Bruce^  which  was  cited,  and 
from  which  it  would  appear  that,  after  consulting  the 
officers  of  the  Court,  his  Honor  ascertained  that  it  was 
contrary  to  the  practice  to  order,  upon  motion,  the 
payment  of  the  costs  of  issues  directed  upon  an  inter- 
locutory pppl'calion.  That  was  qu*te  new  doctrine  to 
roe.  The  V*ce-Cbancel!or  Knight  Bruce^  indeed,  seems 
to  have  yielded  to  it ;  but  the  Vice-Cbancellor  of  Eng^' 
land  in  the  present  case  has  adopted  quHe  a  different 
view  of  tbe  practice,  and  the  question  therefoie  comes 
before  me  on  a  balance  of  authority. 

Now  it  would  be  productive  of  great  inconvenience 
if  such  a  rule  as  is  now  contended  for  were  to  prevail, 
because  it  would  make  it  necessary  in  all  cases  of 
this  kind  that  the  cause  should  go  to  a  hearing ;  for 
the  party  who  had  succeeded  on  the  issues  won^d  be 
compelled  to  bring  tbe  cause  to  a  hearing,  solely  for  the 
purpose  of  getting  the  costs  of  those  proceedings.  In 
many  cases,  however,  the  verdict  on  an  issue  directed 
upon  an  inteiiocutory  application,  disposes  of  the  case. 
It  is  true  such  a  verdict  is  not  conclusive;  but  in  a  great 
majority  of  cases  it  practically  b  so.  Such  a  ru^e,  there- 
fore, would  be  a  most  mischievous  one,  and  I  am  happy 
to  think  that  no  such  rule  exists.  I  have  sent  to  the 
offices  to  euquire  whether  any  of  the  gentlemen  there 
recollect  this  question  having  been  teferred  to  them  on 
the  occasion  wh'ch  has  been  ment'.ored,  and  the  answer 
is,  that  they  know  nothing  of  any  such  reference.     I 

must. 
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must,  therefore)  dispose  of  this  case  upon  my  own  view 
of  what  the  practice  ought  to  be. 

An  issue  directed  upon  an  interlocutory  application  is 
part  of  the  interlocutory  application.  If  the  Court  had 
sent  the  enquiry  to  the  Master,  instead  of  to  a  jury,  is  it 
to  be  said  that  the  costs  of  that  enquiry  are  not  to  be 
disposed  of  until  the  hearing  of  the  cause  ?  {a)  I  think, 
therefore,  the  Vice-Chancellor  was  quite  rjght  *n  dis« 
posing  of  the  costs  when  he  d:d:  and  the  only  re- 
maining question  is  as  to  the  substance  of  his  order. 

If  the  Plaintiff  had  suppressed  evidence,  or  been 
guilty  of  any  other  impropriety,  the  Court  might  visit 
him  with  the  consequences ;  but  if  no  such  circumstances 
existed — and  I  must  assume  from  the  form  of  the  order 
that  none  such  did  exist — the  ground  on  which  the 
second  trial  was  directed  must  have  been  simply,  that 
the  jury  were  supposed  to  have  miscarried  on  the  first, 
in  which  case  no  costs  would  be  given  of  the  proceed- 
ings to  set  the  en*or  right.  Cut,  beyond  all  doubt,  I 
should  make  the  losing  party  pay  the  costs  of  one  trial ; 
and  that  the  Vice-Chancellor  has  done,  and,  therefore, 
it  is  not  necessary  to  alter  his  order  in  that  respect 
But  then  there  are  the  coats  of  the  motion  for  a  new 
trial.  That  was  the  necessary  consequence  of  the  first 
trial,  and  if  the  Plaintiffs  were  not  to  pay  the  costs  of 
the  first  trial,  neither  slu>uld  they  be  com))elled  to  pay 
the  costs  of  the  application  for  the  new  trial.  In  that 
respect,  therefore,  I  think  the  order  must  be  varied. 


(a)  See  Raven  v«  Kerl,  ante,  p.  692. 
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WEBB  V.  GRACE-  ^HS^l^' 

rpHE  question  in  this  case  was  whether  Eliza  El-  ^'^^^^^^ 
-*-     borottghy   formerly  Eliza   Castle^   was,   after   her  during  her 
marriage,  entitled  to  an  annuity  of  40/.  or  only  to  an  jhe  p^^^o  ^^ 
annuity  of  20/.  under  a  covenant  entered  into  by  John  thereinafter 

Welbj  the  testator  in  the  cause,  in  the  following  words :    annuityofW.; 

the  proviso 
*<  That  John  Webb  shall  pay  to  Eliza  Castlct  for  and  being,  that 

during  the  term  of  her  natural  life,  subject  to  the  pro-  '?  *^?f  ^'  ^' 

viso  hereinafter  contained,  an  annuity  of  40/, :  provided  time  there- 

always  and  it  is  hereby  declared  and  agreed  by  and  to'mairyfthe 

between  the  parties  hereto,  and  it  is  the  true  intent  and  annuity  should 
-    ,  .        .  .t  -J  «i.       thenceforth  be 

meanmg  of  these  presents  that  m  case  the  said  Eltza  reduced  to 

CasiU  shall  at  any  time  hereafter  happen  to  marry,  then  ^^:  ?^^y* 
from  and  immediately  after  her  marriage  the  said  an-  should  in  such 
nuity  of  40/.  shall  be  and  is  hereby  reduced  to  20/.  ^^"^^J^^ 
only,  which  said  sum  of  20/.  shall  in  such  case  be  paid  E.  C.  ^omthe 
and  payable  unto  the  said  Eliza  Casile  from  the  time  j^'^i^ase  for 
of  her  marriaire,  for  and  during  all  the  remainder  of  her  the  remainder 
life,  any  thing  hereinbefore  contained  to  the  contrary  j^^ld  (revers- 
notwithstandine."  ingthede- 

*^  cision  below) 

to  be,  in 

The  Master  allowed  her  claim  to  an  annuity  of  40/. ;  ^^^  *  c®^«- 

•^  nant  to  pay 

but  his  decision  was  reversed  by  the  Vice-Chancellor  of  an  annuity  of 
England  on  tlie  ground  that  the  proviso  for  reducing  the  riage^and™"'" 
annuity  was  illegal  and  void,  as  a  restraint  on  marriage,  afterwards  an 

annuity  of 
20/.  only : 

This  was  an  appeal  from  that  decision.  *1^®  proviso 

.--for  reducing 
Mr.  the  annuity 
being  part  of 

the  original  gift  itself,  and  not  operating  as  a  condition  subsequent  so  as  to  be  void 

as  in  restraint  of  marriage. 
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Mr.  Bacon  and  Mr.  Montagu  appeared  for  the  Ap- 
pellant. 

Mr.  Spence  and  Mr.  WinstanUjf  for  the  Respondent. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
the  following  authorities  were  also  cited : — 

Lota)  ¥.  Peers  (a),  Long  v.  Dennis  (b\  Morley  v.  Sen* 
noldson  (c),  Scott  v.  Tyler  {d\  Harvey  v.  Aston  (^)« 
Hartlty  v.  Bice  (g).  Perry  v.  Lynn  (A),  5  Vin.  Jbr.  95. 
pi.  14.»  Shepherds  TouchsL  p.  132*   Brooke  v.  I^poi^.  (i) 


77ie  Lord  Chancellor. 

I  am  of  opinion  that  in  this  case  the  report  of  the 
Master  was  right  The  question  turns  upon  the  con- 
struction of  the  covenant;  for  there  reallj  cannot  be 
any  doubt  as  to  the  rule  of  law. 

The  questions  which  have  arisen  as  to  conditions 
subsequent  in  restraint  of  marrying  do  not  appear  to 
me  to  apply.  There  can  be  no  doubt  that  marriage 
may  be  made  the  ground  of  a  limitation  ceasing  or 
commencing.  It  is  unnecessary  to  refer  to  authorities 
for  this  purpose.  Bichards  v.  Baher  (A),  Sheffield  v.  Lard 
Orrery  (/),  Gordon  v.  Adolphus  (m),  were  cited  in  the 
argument.  If,  then,  this  grant  is  a  grant  of  40JL  per 
annum  until  marriage,  and,  from  that  event  happening, 
of  20/.  per  annum  for  life^  there  can  be  no  doubt  but 
that  such  a  gift  is  lawful,  and  that  after  marriage  there 

can 

(a)  4  Bwr.  2885.  (h)  9  Eagt,  181. 

(6)  IM.  2058.  (0  15  Meet.  4*  Wek.  153. 

{e)  8  Hart,  570.  (k)  8  AOani^  381. 

{d)  8  Dkk.  788.  (0  3  Amm,  888. 

(0  Comyii,  786.  (m)  3  Bro.  P.  C.  306. 

is)  10  East,  22. 
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can  be  no  demand  for  the  402.  per  annum.  The  claim 
is  grounded  upon  contract  and  obligation  on  the  part  of 
the  grantor :  the  parties  claiming  must  therefore  prove 
that  their  claim  is  within  the  terms  of  the  contract  and 
obligation.  What,  then,  are  these  terms  ?  [His  Lord- 
ship then  stated  the  covenant  and  proceeded  :]  Is  there 
in  this  any  contract  or  obligation  to  pay  40/.  per  annum 
after  the  marriage  of  Eliza  Castle  ?  The  argument  in 
fiivour  of  the  claim  assumes  that  there  is  an  unqualified 
grant  of  an  annuity  of  40/.  per  annum  for  life,  and  an 
attempt  to  defeat  the  gift  by  an  illegal  condition  sub- 
sequent. This  proposition,  I  think,  fails  in  all  its 
parts,  for  there  is  not  any  unqualified  gift  of  an  annuity 
of  40/.  for  life:  the  contract  and  obligation  is  to  pay  to 
Eliza  Castle  during  her  life,  subject  to  the  proviso  here- 
inafter contained,  an  annuity  of  40/.  at  certain  times 
specified.  The  contract  and  obligation  is  not  absolute 
and  unqualified,  but  explained,  qualified,  and  bound  by 
the  proviso,  and  must  be  construed  precisely  in  the 
same  manner  as  if  the  terms  of  the  proviso  had  been 
introduced  into  and  made  part  of  the  contract  and  obli- 
gation. It  is,  therefore,  to  pay  40/.  per  annum  to  her 
during  so  much  of  her  life  ns  she  shall  remain  un- 
married, which  brings  the  case  within  the  unquestioned 
rule  of  law  as  acted  upon  in  the  cases  referred  to.  One 
of  them,  indeed — Sheffield  v.  Lord  Orrery  —  is  upon 
this  point  stronger  than  the  present,  for  there  was  a 
gift  for  life,  without  any  qualification  in  the  terms  of  the 
grant,  but  a  subsequent  condition  giving  the  property 
over  in  the  event  of  marriage ;  and  Lord  Hardwicke 
said  that  the  gift  over  was  to  take  efiect  on  the  mar- 
riage. 


1848. 


V. 

Gracv. 


There  is  another  way  in  which  this  may  be  viewed, 
equally  fatal  to  the  claim.     The  contract  and  obligation 

3  A  2  is, 
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is,  to  pay  a  certain  sum  at  certain  stipulated  periods 
during  the  life  of  Eliza  CustUg  but  she  is,  by  the  pro- 
viso, at  each  of  those  periods  to  be  qualified  to  receive 
it  by  the  fact  of  not  being  married.  Can  she  claim 
any  of  sucli  payments  though  disqualified  by  the  fact  of 
marriage?  The  condition,  therefore,  if  there  be  one,  is 
precedent,  and  not  subsequent. 


I  am,  therefore,  of  opinion  that  the  Master's  finding 
was  right,  and  that  the  report  must  be  confirmed. 
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BAINBRIGGE  v.  BADDELEY.  j«J3i  is. 


Jp. 


^■^HIS  was  an  appeal  from  an  order  of  the  Master  of  A  Inli  of  re- 
-*-    the  Rolls,  allowing  a  general  demurrer  to  the  bill  piemental  biiT 

on  the  cround  of  its  beinir,  in  reference  to  a  former  *"l*^.?**?'® 
.  .        •     .  .      .      of  a  bill  of  re» 

decree  which  was  recited  in  it,  a  supplemental  bill  in  view,  is  ne- 

tbe  nature  of  a  bill  of  review,  and  having  been  filed  ST'Sh  ^^^^ 

without  leave  of  the  C!ourt.  subject-matter 

^^^     of  the  claim 
The   has  been  di- 
rectly abjudi- 
cated upon  in  a  former  suit  by  a  decree  declaring  or  assuming  a  right  or,  in  the  case 
of  a  dismissal  of  a  bill,  negativing  it :  but  an  order  of  dismissal  is  a  bar  only 
when  the  Court  has  thereby  determined  that  the  Plaintiff  had  no  title  to  the  relief 
sought  by  his  bill,  and,  therefore,  the  dismissal  of  so  much  of  a  bill  as  relates  to  an 
issue  raised  by  it  which  is  irrelevant  to  the  relief  prayed,  is  no  bar  to  a  new  bill  by 
the  same  party  for  a  different  object  depending  upon  the  same  issue. 

The  proper  test  by  which  to  try  whether  a  bill,  which  recites  a  decree  and  pro* 
ceedings  in  a  former  suit,  is,  in  reference  to  such  decree,  to  be  considered  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  is  to  see  whether,  if  such  decree  and 
proceedings  were  omitted  from  the  bill,  thev  could  be  effectually  pleaded  in  bar  to 
it :  for  which  purpose  it  is  not  sufficient  that  the  Plaintiff's  clai^i  in  the  second 
suit  depends  upon  a  determination  of  some  issue  at  variance  with  the  determination 
of  the  same  issue  in  the  former  suit,  unless  such  issue  be  relevant  to  the  objects  of 
both  suits,  and  be  raised  between  the  parties  in  the  same  rights  and  in  reference  to 
the  same  subject-matter  of  claim. 

A  purchaser,  from  the  trustees  under  a  will  of  1818,  of  part  of  the  devised  estates 
filed  a  bill  agamst  the  trustees  and  the  parties  beneficially  mterested,  suggesting  that 
the  will  had  been  obtained  by  fraud,  and  was  invalid,  but  praying  no  relief  on  that 
supposition,  but  only  that  the  validity  of  the  will  might  be  inquired  into,  and  that, 
if  it  should  be  found  to  be  valid,  the  contract  mtfiht  be  specifically  performed.  At 
the  hearing,  the  bill  was  dismissed  as  against  all  the  Defendants,  except  the  trustees, 
and  that  part  of  it  which  went  to  impeach  the  will  was  dismissed  as  against  the 
trustees  also,  and  the  usual  reference  was  directed  as  to  title,  and  the  Master  having 
reported  in  favour  of  the  title,  a  decree  was  ultimately  made  for  specific  performance. 
Some  vears  after,  the  same  Plaintiff  filed  another  bill  against  the  parties  in  posses- 
sion of  the  rest  of  the  estates  under  the  will  of  1818^  reciting  the  former  decree  and 
proceedings;  but  charging  that  the  will  of  1818  had  been  obtained  by  fraud  and 
when  the  testator  was  incompetent,  and  praying  that  it  might  be  set  aside,  and 
that  the  Plaintiff  might  be  declared  entitled  to  the  estates  under  a  limitation 
in  a  prior  will  of  1815,  under  which,  supposing  the  will  of  1818  to  be  invalid, 
his  title  had  just  accrued.  Held  (reversing  the  decision,  below)  that  the  decree 
and  proceedings  in  the  former  suit  were  no  bar  to  the  institution  of  the  second,  on 
the  ground,  1st.  That  the  issue  raised  by  the  first  suit  as  to  the  validity  of  the  will 
of  1818  was  not  relevant  to  the  object  of  that  suit ;  2dly.  That  the  two  suits  were 
not  brought  by  the  Plaintiff  in  the  same  right,  or  3dly.  for  the  same  sutject-matter 
of  claim. 

S  A  S 
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The  material  substance  of  the  bill,  which  was  extremely 
involved  and  voluminous,  is  fully  stated  in  the  Lord 
Chancellor's  judgment. 

Mn  Beihett  and  Mr.  Webster  appeared  for  the  Ap- 
pellant. 

Mr.  Bolt  and  Mr.  Prior  for  the  Respondent. 


The  Lord  Chancellor. 

The  facts  of  this  case  are  very  concisely  and  very 
clearly  stated  in  the  judgment  of  the  Master  of  the 
Rolls  (a);  but,  for  the  purpose  of  making  intelligible  the 
grounds  upon  which  I  am  about  to  decide  it,  they  may 
be  stated  in  very  few  words :— - 

The  testator  made  a  will  in  1815,  under  which  the 
estates  were  limited  to  Mary  Ann  Baznbrigge  for  life, 
with  remainder  to  her  sons  and  daughters  in  tail,  re- 
mainder to  the  PlaintifF  in  tail.  In  1 8 1 8  he  made  another 
will,  as  it  is  alleged*  under  which,  if  valid,  Mary  Ann 
Bainbrigge  and  her  children  would  take  the  same  interest 
as  under  that  of  1815;  but  the  Plaintiff  was  altogether 
excluded.  Upon  the  testator's  death  in  1818,  the  will 
of  that  date  was  acted  upon,  and,  there  having  been  two 
children  of  Mary  Ann  Bainbrigge,  the  survivor  of  them 
did  not  die  until  14th  July  184*5.  Under  both  wills 
the  estates  would  be  in  trust ;  and  the  question  as  to 
which  of  these  wills  ought  to  prevail  could  only  be  agi- 
tated by  the  Plaintiff  in  a  Court  of  Equity ;  and  it  is 
not  in  dispute  that  the  present  bill  is  sufficient  for  that 
purpose,  were  it  not  that  it  contains  a  narrative  of  cer- 
tain transactions  which,  it  is  alleged,  renders  it  open  to 
a  general  demurrer;  which  narrative  is,  in  substance, 

diat 

(a)  See  9  ^««Mni,  538. 
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that  the  heir  of  law  of  the  testator,  who  was  the  PlaintiflPs       1847. 

father,  haviiur  disputed  the  validity  of  the  will  of  1818,    ^^'^^^^^^ 

11        I  i_.  J    .  Baikbriooi 

an  arrangement  took  place  between  bim  and  the  trus-  v. 

tees  of  that  will,  under  which  he,  by  deed,  confirmed  ^^'^^w"^* 
that  will ;  and  the  trustees  agreed  to  sell  to  him  for  a 
valuable  consideration  a  dwelling  house  and  certain 
premises,  part  of  the  estate,  which  he  afterwards  agreed, 
for  a  valuable  consideration,  to  sell  to'  the  Plaintifl^ 
and  to  assign  to  him  the  benefit  of  the  contract  with 
the  trustees  of  the  will  of  1818,  who,  nevertheless, 
brought  an  ejectment  for  the  purpose  of  recovering  the 
possession  of  these  premises;  whereupon  the  Plaintiff 
filed  a  bill  against  them  for  a  specific  performance  of 
the  contract,  which  was  decreed,  and,  upon  the  usual 
reference,  the  title  was  found  to  be  good,  no  objection, 
as  the  present  bill  alleges,  having  been  made  to  the 
title  of  the  trustees,  the  vendors ;  and  the  report  was  con- 
firmed, all  which  took  place  before  the  Plaintiff's  title 
accrued  by  the  death  of  the  survivor  of  the  tenants  in 
tail  in  1845. 

s 

If  that  suit  had  been  confined  to  what  1  have  now 
stated,  it  would  not  have  been  contended  that  the  pro* 
ceedings  which  have  taken  place  raised  any  impediment 
to  the  relief  sought  by  the  Plaintiff  in  the  present  suit. 
But  that  bill  was  framed  in  a  very  extraordinary  manner ; 
for  it  alleged  that  the  will  of  1818  had  been  obtained  by 
fraud,  and  that  the  alleged  testator  was  at  the  time 
incompetent,  and  that  the  deeds  of  confirmation  by  the 
heir  at  law  had  also  been  obtained  by  fraud ;  and,  making 
parties  tlie  persons  who  claimed  under  the  will  of  1818, 
it  prayed  an  injunction  against  the  ejectment,  and  that 
proper  directions  might  be  given  for  ascertaining  the 
validity  of  the  will  of  1818;  and,  in  case  it  should  be 
found  valid,  then  for  a  specific  performance  of  the 
agreement*  All  this  part  of  the  bill  was  at  the  hearing 
properly  dismissed ;  and  that  dismissal,  it  is  contended 

S  A  4  in 
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1847*       in  support  of  the  demurrer,  precludes  the  Plaintiff  from 
J^^^^'^"^^     proceedinir  with  his  present  bill.     That  bill  alleises  that 

Bainbriggb     r  o  I  -o 

V,  the  sole  object  of  introducing  that  matter  into  the  bill 

Baddblby.  f^j,  ^  specific  performance  was  to  try  the  title  of  the 
vendors ;  and  such  appears  to  me  to  be  the  fact :  for 
although  the  bill  put  in  issue  the  validity  of  the  will 
of  1818,  it  prayed  no  relief  contingent  upon  the  event 
of  the  will  being  found  invalid,  but  only  upon  the  con- 
tingency of  its  being  found  valid ;  and,  indeed,  the  bill 
stated  no  title  in  the  Plaintiff  except  under  the  contract 
-—no  other  connection  with  the  property,  if  the  will  were 
invalid.  No  mention  was  made  of  the  will  of  1815; 
and  even  if  the  question  had  been  between  the  devisees  of 
the  will  of  1818  and  the  heir  at  law,  the  issue  tendered 
would  have  been  immaterial  and  irrelevant,  the  Plaintiff 
having  a  contract  binding  upon  both  the  heir  and  the 
devisees.  The  Master  of  the  Rolls,  in  giving  judg* 
ment,  says  that  the  finding  a  good  title  in  the  former 
suit  would  be  inconsistent  with  a  decree  in  conformity 
with  the  prayer  of  the  present  bill :  that  he  was  far 
from  thinking  that  the  proceedings  in  the  former 
suit  were  inconsistent  witli  the  Plaintiff's  title  to  relief 
upon  another  proper  bill,  but  he  thought  that,  after  the 
former  proceedings,  his  bill  for  such  relief  as  he  now 
asks,  ought  not  to  be  filed  without  the  leave  of  the 
Court;  by  which  I  understand  his  Lordship  to  mean 
that  the  former  proceedings,  so  long  as  they  stood,  and 
until  they  were  set  aside  by  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  constituted  a  bar  to  the  relief 
prayed  by  the  present  bill,  because  for  that  purpose 
only  would  the  leave  of  the  Court  be  required  for  filing 
a  new  bill. 

A  bill  of  review,  or  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  is  indeed  necessary  when  the  title 
or  subject-matter  of  the  claim  has  been  directly  adju- 
dicated upon  in  a  former  suit  by  a  decree  declaring 

or 


CASES  IN  CHANCERY.  709 

or  assuming  a  right,  or  n^aliving  it  in  the  case  of  a        1847. 

dismissal  of  a  bill;  and  the  question  to  be  considered  is    S^^^'^^^"^^ 

Bainbriogx 

whether,  if  the  bill  had  been  silent  as  to  those  former  9. 

proceedings,  they  could  have  been  pleaded  in  bar  to  the  Baddilbf. 
present  bill.  For  this  purpose  the  plea  must  have  averred 
that  the  former  suit  was  for  the  same  matter :  Davies 
V.  Lord  Brownlaw*  (a)  So  the  reference  to  the  Master, 
in  such  cases,  is  to  inquire  whether  the  suits  were  for  the 
same  matter^  That  the  same  matter  was  in  issue  in  both 
suits  for  different  purposes  will  not  support  the  averment, 
for,  if  it  could,  the  dismissal  of  a  bill  for  one  year's  tithes 
upon  the  supposed  want  of  title  in  the  rector  might  be 
pleaded  to  a  bill  for  the  tithes  of  another  year,  as  in  both 
the  title  of  the  rector  would  be  in  issue :  but  that  could 
not  be :  Minor  Cations  qfSL  PauFs  v.  Crickett.  {b)  It  is 
impossible  to  hold  that  the  two  suits  in  the  present  case 
were  for  the  same  matter.  In  the  first  the  validity  of 
the  will  of  1818  was,  in  fact,  put  in  issue;  but  it  was 
no  part  of  the  object  of  the  bill  to  set  it  aside  for  fraud. 
The  Plaintiff  had  not  at  that  time  any  title  to  raise  such 
a  question,  or  ask  such  relief*  His  title,  as  it  existed 
and  as  it  was  alleged,  was  only  under  the  contract;  and 
the  only  object  he  could  have  had  in  the  statement  as 
to  the  will  was  to  raise  a  question  as  to  the  title.  His 
interest  under  the  will  of  1815  was  only  as  heir  in  tail, 
after  two  prior  estates  tail,  and  even  this  was  not  al- 
leged in  the  bill ;  but  in  the  present  bill  his  title  rests 
entirely  upon  the  will  of  1815,  the  prior  estates  tail 
having  determined ;  and  the  object  of  the  suit  is  to  set 
aside  the  will  of  1818;  and  this  opens  another  objection 
to  the  supposed  plea  —  that  the  Plaintiff's  claim  is 
not  in  the  same  right;  Huggins  v.  York  Biiildzng  Com'^ 
party {6)9  which  was  carrying  the  doctrine  very  far: 
Lord  RedesdaUj  however,  adopts  that  case  {d)f  and  ex- 
plains 

(a)Dick.BU.  (c)2Atk.U. 

(b)  Wigkiw.  30.  (<0  Redeid.  PI.  p.  202.  3d  ed. 
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plains  it  by  saying  that  the  first  suit  was  wholly  irre- 
gular ;  and  nothing  could  be  more  irregular  than  all 
that  part  of  the  former  suit  in  this  case  which  related 
to  the  will  of  1 8 1 8.  And  this,  agaiui  opens  another  objec- 
tion to  the  supposed  plea— that  the  validity  of  that  will 
was  not,  and  could  not  have  been,  decided  in  that  suit« 
The  contract  binding  both  the  trustees  and  the  heir  who 
had  confirmed  the  will,  and  who  alone,  according  to 
those  proceedings,  could  ever  have  disputed  it  (the  will 
of  1815  not  having  been  brought  forward),  the  validity 
of  the  will  of  1818  could  not  have  been  matter  of  deci- 
sion, and  the  bill  as  to  that  must  have  been  dismissed, 
because  the  issue  had  been  improperly  raised  and  did 
not  afiect  the  question  in  dispute  between  the  parties. 
An  order  of  dismissal  is  a  bar  only  where  the  Court 
has  thereby  determined  that  the  Plaintiff  had  no  title  to 
the  relief  sought  by  his  bill,  {a)  If  the  Court  did  intend 
to  decide  upon  the  merits  as  to  that  part  of  the  case,  it 
was  clearly  an  error  and  irregularity ;  it  was  an  issue 
which  could  not  afiect  the  decree  to  be  pronounced 
between  the  parties,  and  therefore  the  decree  could  not 

be  a  bar :  Behrens  v.  Sievtking.  {b) 

* 

If  the  proceedings  in  the  former  suit  as  they  are 
stated  in  the  present  bill  could  not,  if  they  had  not  been 
so  stated,  have  supported  a  plea,  they  cannot,  when  stated, 
support  a  demurrer ;  and  if  they  form  no  bar  to  the 
present  bill*  this  suit  may  proceed  without  any  neces- 
sity for  reversing  the  former  decree ;  and  no  new  bill, 
and  consequently  no  leave  of  the  Court,  is  necessary 
for  the  purpose.  I  am,  therefore,  of  opinion  that  the 
general  demurrer  to  this  bill  cannot  be  supported.  [His 
Lordship  then  adverted  to  an  objection  for  want  of 
proper  parties  to  which  he  thought  no  sufficient  answer 
had  been  given,  and  he  therefore  allowed  the  demurrer 
on  that  ground,  but  with  the  usual  leave  to  amend*] 

(a)  Redeid.  PL  194.  3d  ed.  (6)  2  dfyL  i  Or.  6011. 
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184S. 


TOULMIN  V.  COPLAND.  Augun. 


^I^HIS  was  a  motion  to  discharge  an  order  of  Vice-  A  bill  by  the 
**-  Chancellor  ffigram^  by  which  it  was  ordered  that  of^adeceaaedT 
a  bill  of  revivor  and  supplement  should  be  taken  off  the  i^rtneragainst 
file,  as  being,  in  reference  to  the  decree,  pronounced  in  partner,  for  an 
the  original  suit,  and  which  was  recited  in  it,  a  supple-  ^^^^^^^^^ 
mental  bill  in  the  nature  of  a  bill  of  review,  and  having  dealings  and 
been  filed  without  leave  of  the  Court.  («)  SS  w 

allegation  that 
The  original  bill,  which  was  filed  on  the  ISih  January  ^^  employed 

1819,  stated  that  Abraham  Toulmn^  deceased,  and  the  and  intended 

to  employ  the 
Defendant  Copland  had  carried  on  business  in  partner-  assets  of  the 

ship  under  a  verbal  agreement,  as  Navy  agents,  from  the  ^?  partner- 
'^  ®  »  .?    o        »  gjjip  ,n  carry- 

year  1811  until  the  death  of  Abraham  Toidmin^  which  ingonthe 

took  place  on  the  4th  Janmry  1819  (twelve  days  before  h^"o^"a^ 

the  filing  of  the  bill),  up  to  which  time  no  accounts  had  count,  but; 

been  taken  of  the  partnership  dealings  and  transactions ;  ^^f  in  respect 

but  that  by  far  the  greater  part  of  the  capital  with  which  of  such  allegap 

.  .  tion,  and  the 

the  business  had  been  carried  on  was  furnished  by  Abra-  decree  merely 

ham  Taulmin.  and  that  a  large  sum  was  due  from  the  part-  ^]^^^  ^^^ 

^  o  r     ^     ordinary  part- 

nership nership  ac- 

(fl)  See  4  Hare,  4 1.  ^°"?^'''  /tl.  "* 

^  ^  servinf^  further 

directions. 

But  on  the  death  of  the  Defendant  some  vears  afterwards,  and  before  the  Master 

had  made  his  report  under  the  decree,  the  same  Plaintiff  filed  a  bill  of  revivor 

and  supplement  against  the  representatives  of  the  late  Defendant,  repeating  the 

allegation  above-mentioned  as  to  the  employment  of  the  partnership  funds,  and 

praying  an  account  of  the  profits  made  thereby,  in  addition  to  the  usual  prayer  for 

carrying  on  the  accounts  directed  by  the  former  decree.      Held  (reversing  the 

decision  below)  that  such  bill  was  not,  in  reference  to  the  decree  in  the  original 

suit,  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  the  new  relief  founded 

upon  the  allegation  above  mentioned  not  being  inconsistent  with  that  decree, 

but  so  far  from  it,  that  the  accounts  directed  by  the  decree  were  necessary  to  raise 

the  case  for  such  new  relief,  and  must  have  been  directed,  if  both  claims  had  been 

united  in  one  suit. 

The  question  in  such  cases  turns  upon  the  matter  of  the  decree,  and  not  upon 

allegations  in  the  original  bill  to  which  the  decree  does  not  apply* 
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1648. 


TOULMIN 

V. 

Copland. 


nership  to  the  Plaintiffs  as  his  personal  representatives. 
The  same  bill  also  alleged  that  the  Defendant  bad,  since 
the  death  of  his  late  partner,  employed  the  partnership 
assets  in  carrying  on  the  same  business  on  his  own  ac- 
count, and  that  he  intended  to  continue  so  to  do.  And 
it  prayed  thie  usual  accounts  of  the  dealings  and  trans- 
actions of  the  late  partnership,  and  payment  of  what 
should  be  found  due  to  the  Plaintiffs  as  the  personal 
representatives  of  Abraham  Toidmin.  It  also  prayed  the 
appointment  of  a  receiver  to  collect  the  outstanding 
partnership  debts,  and  an  injunction  to  restrain  the  De- 
fendant from  selling  out  certain  stock  then  standing  in 
the  joint  names  of  himself  and  his  late  partner,  and  which 
the  bill  alleged  to  be  partnership  property;  but  it 
prayed  no  relief  in  respect  of  the  alleged  employment 
of  the  partnership  funds  by  the  Defendant  in  his  own 
transactions. 


The  prosecution  of  the  suit  having  been  interrupted 
by  several  ineffectual  attempts  at  a  compromise,  the 
cause  did  not  come  on  for  hearing  until  the  year  1829, 
when  a  decree  was  made,  by  which  certain  inquiries 
were  directed  asito  the  terms  of  the  partnership  agree- 
ment, which  were  the  principal  matter  in  dispute  upon 
the  pleadings ;  and  it  was  ordered  that  the  accounts  of 
the  partnership  dealings  and  transactions  should  be 
taken  according  to  the  result  of  those  inquiries,  and 
further  directions  and  costs  were  reserved.  That 
decree  and  the  proceedings  under  it  in  tlie  Master's 
oflSce  were  the  subject  of  various  appeals,  which  greatly 
delayed  and  protracted  the  taking  of  the  accounts.  In 
the  year  1843,  and  before  the  Master  had  made  his 
general  report,  the  Defendant  Copland  died  ;  whereupon 
the  bill  now  in  question  was  filed  against  his  daughters 
as  his  personal  representatives  and  the  general  devisees 
of  his  real  estate.  After  stating  the  previous  pro- 
ceedings in  the  cause  and  the  death  of  Copland^  it  al- 
leged, 
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leged,  by  way  of  supplement,  that  ever  since  the  death 
of  Abraham  Toulmin^  Copland  had  carried  on  the 
business  of  a  Navy  agent  on  his  own  account,  and  in 
so  doing  had  employed  the  assets  of  the  late  part- 
nership, although  such  assets  were,  as  the  bill  charged, 
wholly,  or  for  the  most  part,  the  property  of  the  Plain- 
tiffs as  the  representatives  of  Abraltam  Toidmin:  in 
support  of  which  general  charge  the  bill  contained 
divers  specific  charges  purporting  to  be  evidenced  by 
the  accounts  so  far  as  they  had  then  been  taken  in  the 
Master's  oflBce ;  and,  after  charging  that  Copland  had 
mad^  great  profits  by  such  eroployn)ent  of  the  Plaintiffs' 
monies,  the  bill  prayed  that  the  suit  might  be  revived 
against  the  new  Defendants,  that  the  accounts  directed 
by  the  former  decree  might  be  carried  on  and  prose- 
cuted against  them,  and  that  an  account  might  also  be 
taken  of  the  profits  made  by  Copland  since  the  death  of 
Abraham  Toidmin  with  the  balances  from  time  to  time  in 
his  hands  belonging  to  the  partnership ;  and  that  it  might 
be  declared  that  the  Plaintiff's  were  entitled,  at  their 
option,  either  to  participate  in  such  profits,  or  to  be 
allowed  interest  at  5  per  cent  upon  their  testator's  share 
in  such  balances ;  and  that  what  should  appear  to  be 
due  to  them  as  such  representatives  on  both  accounts, 
might  be  paid,  in  a  due  course  of  administration,  out  of 
the  personal  estate  of  Copland^  and  if  that  should  be 
insufficient,  then  by  sale  of  his  real  estates. 


TOULMIN 

V. 

Copland. 


On  the  hearing  of  the  appeal  motion, 

Sir  Francis  Simpkinson  and  Mr.  T.J.Phillips  appeared 
for  the  Plaintiff: 


Mr.  Bethellj  Mr.  Bolt^  and  Mr.  Kenj/on^  contra. 

In  support  of  the  Vice-Chancellor's  •  order,   it   was 
argued  that,  as  the  new  account  of  profits  prayed  by  the 

biU 


Copland* 
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J  84*8.        bill  in  question  was  founded  on  matter  which  was  put  in 
^l^^j^     '**o®  ^y  ^^^  original  bill,  but  in  respect  of  which  no 
V.  relief  was  expressly  reserved  by  the  decree,  such  ac- 

count was  inconsistent  with  the  decree,  inasmuch  as  it 
would  result  in  a  species  of  relief  different  from  that 
to  which  the  Plaintifis  would  otherwise  be  entitled  on 
further  directions,  under  the  reservation  actually  con- 
tained in  the  decree;  Hodson  v.  BaU{a)^  Davis  v. 
Eluck  {b\  Garkmd  v.  litOemod.  (c) 


On  the  other  hand,  it  was  observed  that  Hodson  v.  Ball 
was  decided  expressly  on  the  ground  that  the  relief  prayed 
by  the  supplemental  bill  was  inconsistent  with  the  de- 
cree actually  made  in  the  original  suit,  whereas  here  the 
only  inconsistency  that  could  be  suggested  was  between 
the  relief  now  asked  and  that  which,  if  the  supplemental 
case  had  not  been  brought  forward,  the  PlaintiflT  would 
have  been  entitled  to  ask  at  some  future  stage  of  the 
original  suit  It  was,  however,  further  contended  that, 
even  supposing  the  argument  on  the  other  side  were 
good  to  any  extent,  it  could  only  apply  to  the  interval  of 
twelve  days  between  the  death  of  Abraham  Toutmin  and 
the  filing  of  the  original  bill,  and  not  to  any  subsequent 
application  of  partnership  assets  during  the  twenty  years 
which  followed ;  every  individual  instance  of  such  ap- 
plication constituting  a  distinct  ground  of  complaint,  and 
being  capable,  at  the  option  of  the  Plaintiff,  of  being  made 
the  starting  point  of  the  new  account.  So  that  if,  in- 
stead of  the  objection  having  been  taken  by  a  motion 
to  take  the  bill  off  the  file,  the  supplemental  cause  had 
gone  to  a  hearing,  as  in  Hiem  v.  MiU  (^f),  the  utmost 
effect  that  could  have  been  given  to  the  objection  would 
have  been  to  limit  the  account  to  the  misapplication  of 

partnership 

(a)  \  PhUL  177.  (e)  1  Jmni.527. 

lb)  6  Bew.  393.  (d)  13  Ves.  114. 
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partnership  monies  subseqaent  to  the  filing  of  the  original 
bill.  That  that  circumstance  of  itself  threw  a  doubt  upon 
the  propriety  of  this  mode  of  raising  the  objection ;  there 
being,  it  was  believedi  no  instance  of  it  in  a  case  where 
the  objection,  even  if  tenable,  went  only  to  a  part  of  the 
relief  prayed,  except  the  recent  case  of  Hodson  v.  Ball ; 
and  the  practice,  in  cases  where  the  objection  went  to 
the  whole  bill  {Davis  v.  Bluet),  having  probably  crept 
in  from  its  equivalence  to  the  more  common  and  regular 
remedy  by  demurrer,  {a) 


716 


7^  Lord  Chancsxxor. 

Many  of  the  observations  which  I  made  in  giving 
judgment  in  Bainbrigge  v.  Baddeley  on  ISth  Naoember 
last,  apply  to  the  present  case ;  for  in  this  case  the 
question  is,  whether  the  decree  upon  the  first  bill  is  so 
inconsistent  with  what  is  asked  by  the  present  bill  as  to 
be  a  bar  to  the  relief  thereby  prayed,  until  reversed  upon 
a  bill  in  the  nature  of  a  supplemental  bill  of  review  and 
upon  an  accompanying  rehearing. 

The  decree  directs  an  account  of  the  transactions  of 
the  partnership  which  terminated  by  the  death  of  one  of 
the  partners,  the  bill  having  been  filed  twelve  days 
after  such  dissolution.  The  present  bill  prays  for  an 
account  and  payment  of  the  profits  alleged  to  have  been 
received  by  the  surviving  partner  from  the  improper 
use  of  the  deceased  partner's  share  of  the  partnership 
property  which  came  to  the  hands  of  the  survivor. 

This  bill  has  been  ordered  to  be  taken  off  the  file 
upon  the  declared  ground  that  such  a  bill,  after  such  a 
decree,  was  in  substance  in  the  nature  of  a  supplemental 
bill  of  review,  and  could  not  be  filed  without  the  leave 

of  the  Court. 

If 
(a)  See  BmMn^  v.  AsdMy,  miti^  p.  70i. 


1848. 


TouLMnr 

GOPLAKD. 
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1848.  If  this  question  be  tried  by  the  test  referred  to  in  the 

^^"^^^"^     case  of  Bainbrigge  v.  Baddelcjf,  it  will,  1  think,  appear 
V.  plainly  that  the  order  cannot  be  supported  upon  that 

Copland,  ground.  The  former  decree  could  not  be  pleaded  in  bar 
to  the  new  bill ;  the  same  matter  was  not  in  issue  in  the 
former  suit  within  the  meaning  of  the  term  as  there  ex* 
plained :  so  far  from  it  indeed,  that  the  accounts  directed 
by  the  decree  are  necessary  to  raise  the  case  made  by 
the  bill,  and  must  have  been  directed  if  both  claims  had 
been  united  in  one  suit,  and,  if  so,  there  cannot  be  any 
necessity  for  removing  the  decree  out  of  the  way  before 
the  relief  prayed  by  the  bill  can  be  granted,  and  there- 
fore it  is  not  a  case  of  a  supplemental  bill  in  the  nature 
of  a  bill  of  review. 

There  is  another  test  by  which  this  bill  may  be  tried, 
differing  in  form,  but  not  perhaps  in  substance,  from  the 
former.  If  application  had  been  made  for  leave  to  file 
a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
what  would  have  been  the  case  made  for  that  purpose  ? 
not  the  discovery  of  new  matter  which  had  arisen  after 
the  decree,  or  new  proof  come  to  light  after  the  decree, 
and  which  could  not  possibly  have  been  used  at  the 
time;  all  which  refers  to  the  matters  in  issue  in  the 
cause.  In  this  case  the  ground  of  the  relief  prayed  was 
the  death  of  one  of  the  partners ;  and  the  use  made  of 
his  share  of  the  partnership  property  by  the  survivor 
relates  to  transactions  subsequent  to  the  dissolution 
of  the  partnership  by  the  death  of  one  of  the  partners, 
and  is  not  inconsistent  with,  but  consequent  upon,  the 
result  of  the  partnership  accounts  directed  to  be  taken 
by  the  decree. 

As  I  observed  in  Bainbrigge  v.  Baddeley^  the  alleging 
matters  in  the  former  suit  which  were  not  and  could  not 
be  the  subject  of  the  decree,  cannot  interfere  with  the 
founding  a  new  suit  upon  such  matters  after  the  decree. 

The 
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The  question  is  as  to  the  matter  oFthe  decree,  and  not        1848* 
as  to  the  statements  in  the  bill  to  which  the  decree  does     ^T*'"'^'^ 

not  apply.  0. 

Copland, 

I  am,  for  these  reasons,  of  opinion  that  the  bill  in 
question  is  not  irregular;  and  that  the  leave  of  the 
Court  was  not  required  for  filing  it,  and  consequendy 
that  the  order  was  erroneous,  and  must  be  discharged, 
and  the  Plaintiff  must  have  the  costs  of  the  motion 
below. 


MOORE  V.  GREG  and  Others.  JVbwrm&fr  4. 7. 

rWIHIS  was  an  appeal  from  an  order  of  the  Vice-  An  equitable 
-■"    Chancellor  of  England^  allowing  a  general  de-  dcTOwtfofa^ 

murrer  to  the  bill  for  want  of  equity.  ^^^  *?  "^* 

*     ''  compellable  m 

equity,  at  the 
The  bill  stated  that,  by  an  indenture  dated  the  12th  suit  of  the 

of  May^  1842,  the  Plaintiff  demised  to  the  Defendant  a^egaiaMign^ 
TiEZ^/or  a  cotton  mill  or  factory,  with  the  engines  and  mentofthe 
machinery  therein,  a  great  part  of  which  was  affixed  to  though  he 

the  freehold  for  a  term  of  twenty-one  years,  at  a  certain  niV  *>ave 

"^  entered  into 

rent,  payable  half  yearly  on  the  12th  of  May  and  the  possession  of 

1 2th  of  November  in  each  year.     That  the  indenture  was  ^''^  premises 

•^  ,  and  paid  rent. 

shortly  afterwards  deposited  by  Taylor  with  the  Defend-  Nor,  tembiff, 
ants  the  Messrs.  Gregf,  as  a  security  for  the  floating  Jhe  lessor^ '^ 
balance  of  an  account  for  monies  advanced  and  cotton  upon  the 
furnished  by  them  to  Taylor  for  the  purposes  of  his  ^^^^  ly^^^^ 
trade.     That  on  the  12th  of  November  1846,  there  being  «<>  privity 
a  large  amount  of  rent  then  due  to  them  from  Taylor^  and  the  lessor 

the  Plaintiffs  levied  a  distress  on  the  demised  premises,  ^^^^  *15  ^^.^ 

'^  made  himself 

which  was  replevied  by  Taylor;  one  of  the  partners,  and  legal  assignee, 
a  clerk,  in  the  firm  of  the  Messrs.  Greg,  joining  in  the  ^^^I^^  /^ 
replevy  bond.     That  a  few  days  afterwards  the  Plaintiff  B,  C,  C.  166.) 
having  discovered,  that,  owing  to  a  mistake,  the  sum  for  ^^^"^    ' 
ToL.  II.  S  B  which 
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1848.        which  the  distress  had  been  issued  was  less  than  the 
amount  of  rent  actually  due,  caused  another  distress  to 
be  made  for  IOOL9  &nd  that,  in  order  to  remove  such 
distress,  the  Gregs  paid  that  sum  to  the  sheriff's  oflScer, 
and,  with  the  consent  of  Toyfor,  took  possession  of  the 
premises  themselves.      That,  in  Nooember  1847,   the 
Gregs  put  an  end  to  the  action  of  replevin  by  paying 
the  whole  amount  of  rent  claimed,  up  to  that  time^ 
with  costs;  and  that,  in  March,  1848,  after  some  fruit- 
less attempts  to  find  a  person  who  would  purchase 
the  machinery  and  take  an  assignment  of  the  lease^ 
they  sold  a  considerable   portion  of  the   machinery, 
including  part  of  that  which  was  affixed  to  the  free-^ 
hold.      That  ever  since  they  took  possession   of  the 
premises,  as  before  mentioned,  they  had  continued,  by 
an  agent,  in   the  exclusive  occupation   thereof,   until 
shortly  before  the  filing  of  the  bill,  when,  in  order  to 
relieve  themselves  from  liability  to  the  Plaintiff  for  the 
future,  payment  of  rent  and  performance  of  the  cove- 
nants in  the  lease,  they  redelivered  to  Tcu^lor  the  in- 
denture of  lease,  and  reinstated  him  in  the  possession 
of  the  premises.     But  the  bill  charged  that,  by  taking 
possession  of  the  premises  and  dealing  with  them  as  they 
had  done,  the  Defendants,  the  GregSy  **  had  conducted 
themselves  towards  the  Plaintiff  as  assignees  of  the  lease, 
and  that  the  Plaintiff  had  accepted  them  as  such  as- 
signees, and  that  they  ought  not  to  be  allowed,  by  aban- 
doning the  possession,  to  escape  from  the  liabili^  at- 
taching to  that  character."    And  th^  bill  prayed  that  it 
might  be  declared  that  the  Gregs  were  liable  to  the  rent 
and  to  the  covenants  of  the  lease,  and  that  they  were 
bound  to  accept,  and  the  Defendant  Tat/hr  to  execute 
to  them,  a  legal  assignment  of  the  premises  for  the  re? 
sidue  of  the  term ;  and  that  the  Defendants  Taylor  and 
the  Gregs  should  respectively  be  decreed  to  executq 
and  accept  such  assignment  accordingly. 

The 
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The  demurring  Defendants  were  the  Messrs.  Gr^.  1848. 

On  the  bearing  of  the  appeal  ,, 

Mr.  Bolt  and  Mr.  Webster  appeared  for  the  Appel- 
lants. 

Mr.  R.  Palma^y  for  the  Respondents. 

The  following  cases  were  referred  to:  Lucas  v.  Comer* 

Jmd  (fl).  Flight  v.  Berdley  (6),  Moores  v.  Choat  (c),  Jen- 

kins  V.  Portman  (rf),  Close  t.  Wilberfbrce  {e\  Willson  v. 

Leonard  {g)^  Sandys  v.  j9^r5^(A)»  JIforjA  v.  Brace  (i)^ 

Williams  v.  Bosanquet.  {k) 


The  Lord  Chancellor.  iV'bo.  7. 

In  this  case  the  question  is  whether  the  bill  states 
grounds  for  the  equitable  interposition  of  this  Court  ? 
The  case  made  by  the  bill  is  that  the  Plaintiff,  being 
entitled  to  property,  made  a  lease  of  it,  and  that  the 
party  to  whom  that  lease  was  made,  afterwards  deposited 
it  with  the  present  Defendants  as  a  security  for  a  sum 
of  money  ;  that  the  rent  being  in  arrear,  the  owner  of 
the  estate  distrained  ;  that  the  distress  was  replevied ; 
but  that  the  amount  of  the  rent  then  due,  together  with 
a  further  sum  which  became  due  subsequently  to  the 
distress,  was  ultimately  paid  by  these  Defendants,  the 
depositaries  of  the  lease.  It  is  stated  that  at  the  time 
^hen  the  distress  was  levied,  the  lessee  was  himself  in 
possession,  but  that  subsequently  the  premises  were 
found  to  be  in  the  hands  of  those  who  had  the  deposit 

of 

(a)  3  -».  C.  C   166.,  1  Vet.  {e)  1  Beav,  112. 

335.,  and  8  Sim.  499.  {£j  3  Bean,  373. 

(6)  7  Am.  149.  (A)  4  Beav.  350. 

f  c)  8  Sim.  508.  (i)  Cro.  Jac.  334. 

(d)  1  Keene,  485.  (k)  1  Brod:  i  Bing.  838. 
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of  the  lease.  It  appears,  howeveri  that  when  the  bill 
was  filed  no  rent  was  due,  the  arrangement  by  which 
the  action  of  replevin  had  been  put  an  end  to  having 
cleared  off  the  rent  up  to  some  day  in  Naoember  1847t 
and  the  bill  having  been  filed  before  the  expiration  of 
the  next  half  year  :  in  fact,  it  is  not  alleged  in  the  bill 
that  nny  rent  was  due ;  nor  does  the  bill  pray  the  pay- 
ment of  any  arrears  of  rent  or  the  performance  of  any 
of  the  covenants  in  the  lease,  but  it  prays  a  declaration 
that  the  Defendants,  the  depositaries  of  the  lease^  were 
liable  prospectively  to  the  rents  reserved  by  it*  And 
then  it  prays  that  they  may  be  decreed  to  accept,  and 
the  lessee  to  execute,  an  assignment  of  the  lease. 


It  appears,  therefore,  on  the  (ace  of  the  bill,  that  the 
whole  connection  of  these  Defendants  with  the  property, 
or  with  the  Plaintiff,  was  that  they  had  taken  a  deposit 
of  the  lease  by  way  of  security  for  a  sum  of  money.  It 
is  true  that  possession  is  alleged.  But  the  bill  asks  no 
relief  in  respect  of  such  possession  :  it  does  not  call  for 
an  execution  or  performance  of  any  of  the  covenants  of 
the  lease :  nor  does  it  allege  that  at  this  moment  there 
is  any  breach  of  any  of  those  covenants.  It  only  prays, 
prospectively,  that  the  Defendants  may  be  declared  liable 
to  the  covenants,  and  that  they  may  take  and  execute  an 
assignment  of  the  lease.  No  doubt,  if  that  were  decreed, 
they  would  hereafter  become  liable  at  law  upon  the  cove- 
nants, for  they  would  then  become  assignees  of  the  lease, 
But  the  question  immediately  occurs,  Why  should  a 
Court  of  Equity  interfere  to  compel  a  party,  whose  only 
connection  with  the  property  is  that  he  has  taken  a 
piece  of  parchment  from  the  lessee  as  security  for  a 
debt,  to  put  himself  in  a  totally  different  situation  from 
that  which  he  intended, — namely,  to  clothe  himself  with  a 
legal  liability  to  the  covenants  by  taking  an  assignment 
of  the  lease  ?  One  thing  is  certain,  that,  if  this  Court 

were 
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irere  to  administer  such  relief,  it  would  effectually  1848. 
prevent  anybody  from  ever  hereafter  taking  a  deposit 
of  a  lease  as  a  security  for  a  sum  of  money,  for  no  man 
in  his  senses  would  take  a  deposit  of  a  lease  if  he  were 
thereby  to  render  himself  liable  to  the  covenants  of  the 
lease.  Such  a  depositary  has  no  connection  with  the 
property  but  a  right  to  hold  the  document  deposited,  for 
the  purpose  of  securing  the  debt.  What  right  such  a  de- 
posit may  give  him  as  against  the  person  who  makes  it, 
whether  a  right  to  sell  the  interest  of  that  party  in  the 
property,  or  a  right  to  an  assignment  of  such  interest,  is 
a  matter  which  at  present  I  do  not  feel  it  necessary  to 
consider ;  because,  however  that  may  be,  I  cannot  un- 
derstand  what  right  the  lessor  has  to  call  upon  a  Court 
of  Equity  to  put  the  mere  depositary  of  the  lease,  who 
has  no  privity  with  him  by  contract  or  otherwise,  in  a 
totally  different  situation  from  that  in  which  he  intended 
to  place  himself  by  his  contract  with  a  third  party. 

This  is  not  even  the  case  of  a  party,  who  has  contracted 
for  an  assignment  of  a  lease,  being  called  upon  in  Equity 
to  fulfil  the  covenants  of  the  lease  as  be  would  be 
bound  at  law  to  do  if  the  assignment  had  been  actually 
executed.  It  would  be  difficult  enough  to  enforce  such 
an  equity  if  that  case  were  to  arise ;  but  that  is  not  the 
object  of  the  present  bill.  There  are  no  covenants 
broken,  no  relief  prayed  on  any  of  the  covenants  con- 
tained in  the  lease.  The  object  is  to  compel  a  party 
holding  a  lease  by  way  of  deposit  to  make  himself  the 
legal  assignee.  What  would  that  be  but  for  equity, 
instead  of  following  the  law,  which  is  the  usual  rule,  to 
run  before  the  law?  Indeed  it  was  hardly  argued  that 
the  mere  taking  a  deposit  of  a  lease  would  create  such  a 
liability :  but  it  was  said  that  there  was  in  this  case  some- 
thing more ;  that  the  Defendants  had  been  in  possession, 
and  had  paid  the  rent  due  from  the  party  from  whom  they 

S  B  3  took 
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1848.  took  die  deposit  But  is  that  to  make  them  liable  to  the 
covenants  which  the  lessee  had  entered  into  ?  A  lessee 
is  liable  to  a  distress  from  his  landlord,  and,  the  goods 
being  distrained,  some  other  person,  from  interested 
motives,  or  motives  of  friendship,  comes  in  and  pays 
the  demand  of  the  landlord,  taking  no  assignment  nor 
any  security  beyond  what  he  had  before.  That,  of 
course,  cannot  make  him  liable  to  any  of  the  cove- 
nants in  the  lease.  He  pays  the  money  for  or  on  be- 
half of  the  party  who  owed  it.  Well,  then,  does  his 
being  in  possession  make  him  liable?  If  that  were 
so,  there  would  be  an  end  of  the  distinction  between 
an  assignment  of  a  lease  and  an  underlease.  Taking 
an  underlease  does  not  render  you  liable  to  all  the 
covenants  in  the  original  lease,  but  taking  an  assign- 
ment does ;  which  shews  that  the  effect  of  possession 
depends  upon  the  title  under  which  it  is  taken,  and  that 
mere  possession  not  taken  under  4  title  can  go  for 
nothing. 

There  are,  then,  in  this  case  three  things  which 
are  alleged  as  constituting  the  liability, — the  being  the 
depositary,  the  having  paid  the  rent,  and  the  having 
been  in  possession.  Now  none  of  these  things  taken  se- 
parately will  make  the  party  liable  upon  the  covenants  of 
the  lease,  and  if  none  of  them  separately  will,  it  b  very 
difficult  by  reasoning  to  shew  why  they  jointly  should 
have  that  effect.  If  the  question,  therefore,  had  stood 
unaffected  by  authority,  I  should  not  have  had  the 
least  doubt  but  that  the  relief  sought  by  this  bill  was 
one  which  this  Court  would,  upon  its  ordinary  prin- 
ciples, refuse.  But  I  am  told  that  in  a  case  of  Ijucas 
V.  Camerford  (a).  Lord  Thurlaw  did  administer  that  very 
relief;  and  I  cannot  but  say  that,  unless  there  is  some- 
thing 
(a)  3  Br.  C.  C.  166. 
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thing  still  behind  in  that  case  which  has  not  yet  been  1848. 
discovered,  it  is  a  decision  by  Lord  Thurhm  that  a 
party,  having  an  equitable  interest  in  a  lease,  is  liable 
in  a  Court  of  Equity,  at  the  suit,  not  of  the  party  with 
whom  he  is  dealing,  but  of  the  original  landlord,  to 
be  compelled  to  take  a  legal  assignment  of  the  term : 
and  no  doubt  a  deliberate  decision  of  that  sort  by  such 
A  judge  as  Lord  7%ur&no,  if  it  had  been  sanctioned  by 
practice  following  upon  it,  would  have  been  an  autho- 
rity which  I  should  not  have  been  at  liberty  to  over- 
rule, however  much  it  might  have  appeared  to  me  at 
variance  with  the  ordinary  principles  upon  which  justice 
is  administered  in  this  Court  It  seems,  however,  from 
the  report  of  that  case,  that,  singular  as  it  may  appear, 
the  point  was  not  very  directly  raised  before  Lord 
Thurtcrak  The  case  was  this :  there  was  a  covenant  in 
the  original  lease  that  at  a  certain  period  of  the  lease 
the  lessee  should  rebuild  the  house.  The  lessee,  before 
this  covenant  was  performed,  indeed  before  the  time  at 
which  it  ought  to  have  been  performed,  deposited  the 
lease  as  a  security  with  another  person.  The  question 
was,  whether  the  person  so  holding  the  lease  was  bound 
by  the  covenant  The  bill  was  filed,  not,  as  here,  to 
compel  the  Defendant  to  take  a  legal  assignment  of  the 
lease,  but  directly  to  enforce  the  specific  performance 
of  the  covenant  And  it  appears  that  the  Defendant 
rested  his  case  upon  the  rule  that  this  Court  would  not 
enforce  a  covenant  to  rebuild ;  and  so  Lord  ThurUm 

m 

thought,  and  said  that  he  could  not  by  decree  direct  a 
party  to  perform  a  covenant  of  that  description,  but 
added,  that  what  he  could  do  he  would, — viz.  compel  the 
Defendant  to  take  a  legal  assignment  of  the  term,  and 
so  render  himself  liable  at  law.  That  was  undoubtedly 
the  relief  which  Lord  Thurlao)  thought  it  right  to  give : 
but  the  question,  whether  it  was  such  relief  as  a  Court 
of  Equity  was  justified  in  giving  against  such  a  De-* 

3  B  4  fendant 
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1848.        fendant,  does  not  seem  to  have  been  raised  in  argup:ient» 

^'^T''^"^^     «nd  was  probably  not  much  considered* 
Moore  *^  ^ 

V. 

Grbg.  Several  cases  involving  the  same  question  have  since 

occurred  in  which  that  case  has  been  referred  to;  but 
no  case  has  been  mentioned  in  which  Lord  Tkurlow^s 
doctrine  has  been  adopted,  except  Flight  v»  BenUey^  in 
which  the  Vice-Chancellor  made  a  decree— not,  indeed^ 
exactly   such  as   Lord   Thurlavo  made,  or  such  as   is 
asked  by  this  bill,  —  giving  effect  to  the  covenants  of 
the  lease  against  the  depositee,  on  the  principle,  that 
they  were  in  equity  binding  upon  him ;  but  in  the  very 
next  volume  of  the  same  reports  there  is  a  case  of 
Moores  v.  Choatj  where  the  bill  prayed  precisely  the 
same  relief  as  that  in  Flight  v.  Benilej/f  viz.  perform- 
ance of  the  covenants,  and,  if  necessary,  an  execution 
of  the  assignment;  in  which  the  Vice-Chancellor,  on 
having  his  attention  called  to  his  own  decree  in  Might 
v.  BentleT/y  disclaimed  the  doctrine  on  which  it  was 
founded,  and  expressed  his  surprise  that  such   a  de- 
cree should  ever  have  been  made.     The  only  obser- 
vation I  make  on  what  then  fell  from  the  Vice-Chan- 
cellor is,  that  I  cannot  concur  in  the  opinion,  which  he 
seems  to  have  entertained,  that  he  could  decide  that 
case  of  Moores  v.  Choat  as  he  did  consistently  with 
the  case  of  Lucas  v.  Comerjbrd:  for  I  confess  I  cannot 
see  any  ground  of  distinction  between  the  two  cases; 
inasmuch  as  both  of  them  turned  upon  the  question 
whether  an  owner  of  an  estate  can  or  cannot  treat  a 
party  who  has  only  an  equitable  title  to  the  lease,  de- 
rived from  the  lessee,  in  the  same  way  as  if  he  bad  a 
legal  title.     However,  in  that  case  the  Vice-Chancellor 
expressed  a  very  clear  opinion  that  there  had  been  an 
error  in  the  decree  in  Flight  v.  Bentletf:  and  he  esta- 
blished the  doctrine  that  no   privity  exists  between 
parties  in  those  respective  situations. 
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The  case  of  Close  v.  Wilberforce  before  the  Master 
of  the  Rolls,  which  was  also  referred  to,  was  of  a 
totally  different  kind,  being  a  case  between  a  lessee 
and  an  equitable  assignee  of  the  lease,  the  former 
calling  upon  the  latter,  who  had  been  for  many  years 
in  possession  of  the  property  as  purchaser,  to  in- 
demnify him  against  a  claim  by  the  lessor  for  dilapi- 
dations and  breaches  of  the  covenants  in  the  lease.  In 
that  case  it  is  clear  that  a  privity  existed  between  the 
Plaintiff  and  Defendant,  and,  therefore,  whatever  the 
merits  of  it  might  be,  it  could  not  raise  the  present 
question,  which  is,  whether  a  lessor  has  any  equity  upon 
the  covenants  against  an  assignee,  there  being  no  legal 
assignment  of  the  term. 


1848. 


Such,  then,  being  the  state  of  the  authorities,  there 
being  undoubtedly,  in  support  of  the  present  bill,  a 
decree  of  Lord  Thurlaao,  but  which  has  never  been 
followed  except  in  the  single  case  of  Flight  v.  Bentley, 
the  authority  of  which  was  distinctly  repudiated  by  the 
judge  who  decided  it  in  the  subsequent  case  of  Moores 
v.  Choatj  the  question  is  whether  I  am  bound  to  act  on 
that  decree  of  Lord  Tlmrlono^  objectionable  as  it  ap- 
pears to  me  in  principle,  as  an  established  rule  of  equity. 
J  am  of  opinion  that  I  am  not.  The  state  of  the  au- 
thoriites  does  not  compel  me  to  do  so;  and  not  being 
compelled,  I  will  not  make  an  order  which  would  have 
the  effect  of  again  setting  up  that  rule  as  the  doctrine  of 
the  Court. 


I  think,  therefore,  the  decision  of  the  Vice-Chancellor 
allowing  the  demurrer,  was  correct,  and  that  the  present 
appeal  must  be  dismissed  with  costs. 
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December  13.  RHEAM  V.  SMITH. 

An  individual   riiHIS  was  an  appeal  from  an  order  of  the  Vice-Chan- 
an^Moivrat"*  cellor  of  Evgland  overruling  a  general  demurrer 

joint-stock        to  the  bill 

company, 

being  sued  at  «    i         • 

law  by  a  bank-       The  bill  Stated  that,  in  1886,  a  joint-stock  company 

"^  totfof  five  ^*^  formed  for  the  purpose  of  establishing  a  proprietary 
partners,  one  school,  called  the  Hull  College,  in  shares  of  25/.  each, 
tlBo&^^t^  limited  in  number  to  200;  and  that  the  Plaintiff  and 
holder  in  the  upwards  of  100  other  persons,  all  of  whom  were  De- 
debt  due  from  fendants,  subscribed  and  became  shareholders  in  the 
*®^™P*?y  company.  That  the  undertaking,  proving  unsuccessful, 
filed  a  bill  was  abandoned  in  the  year  1845 ;  but  that  various  debts 
^S"t'ff  t  which  were  contracted  in  the  course  of  carrying  it  on 
law,  and  all  still  remained  unpaid.  That,  though  there  were  some 
shareholders  ^^^^  ^^  ^^^  company  still  outstanding,  such  assets  were 
in  the  com-  inadequate  to  the  payment  of  the  debts,  and  that  the 
that  the  i^^  Plaintiff  was  only  liable  to  such  debts  jointly  with  the 

of  the  com-      Qthgy  shareholders.     That  the  Defendant  Jokn  Henry 

pany  might  be 

wound  up,and  Smith  and  five  other  persons  (who  were  the  demurring 

^**n  time  the  I^^^^ndants),  being  in  partnership  as  bankers,  had  lately 
action  might  brought  an  action  against  the  Plaintiff  in  the  Court  of 
sene^  de-  Exchequer  to  recover  10202.  alleged  to  have  been  ad- 
murrer  by  the  vanced  by  the  bank  to  the  company ;  but  that  Jokn 
partners  in  the  Henry  Smith  was  also  a  shareholder  in  the  joint*stock 

bank  was  al-  company ; 

lowed,  on  the  r-  ^  » 

ground  that  the  relief  prayed  necessarily  involved  the  winding  up  of  the  afiairs  of  the 


bank  as  well  as  of  the  company,  which,  if  it  had  been  speaficaUy  prayed,  which  it 
was  not,  would  have  rendered  the  bill  multifarious. 

But  temble.  This  Court  will  not  restrain  a  creditor  of  a  joint-stock  company 
from  enforcing  payment  of  his  debt  against  an  individual  shareholder,  on  the  ground 
merely  that  the  creditor  is  himself  a  shareholder,  and  therefore  liable  to  contribute, 
as  such  interference  would  defeat  the  rule  at  law,  which,  for  convenience,  enables 
creditors  of  such  companies  to  recover  their  debts  by  that  form  of  proceeding. 
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company ;  and  that,  if  an  acoonnt  were  taken  of  the  1848* 
afikirs  of  the  company,  it  would  be  found  that,  as  be- 
tween himself  and  other  shareholders,  including  the 
Plaintiff,  John  Henry  Smith  was  equally  liable  with  the 
Plaintiff  to  the  payment  of  a  portion  of  the  said  alleged 
debt;  and  that  the  portion  of  it  for  which  the  Plaintiff 
was  liable,  as  between  himself  and  the  other  share- 
holders, did  not  exceed  10/. 

The  bill  then  charged  that,  under  these  circum- 
stances, it  was  contrary  to  equity  that  John  Henry  Smith 
should  be  allowed,  either  alone  or  jointly  with  his  co- 
partners, to  enforce  payment  against  the  Plaintiff  of  the 
debt ;  and  it  prayed  that  the  accounts  of  the  company 
might  be  taken,  and  its  affairs  wound  up  under  the  di- 
rection of  the  Court;  and  that  provision  might  be 
made  for  payment  of  the  debts  of  the  company,  in- 
cluding the  debt  in  question,  and,  so  far  as  might  be 
requisite  for  that  purpose,  by  the  contribution  of  the 
shareholders  according  to  their  relative  liabilities ;  and 
that  in  the  meantime  the  action  and  all  proceedings 
therein  might  be  stayed. 

On  the  hearing  of  the  appeal, 

Mr.  RoU  and  Mr.  RoundeU  Palmer  appeared  for  the 
Appellants. 

Mr.  Stuart  and  Mr.  Goodeoe  for  the  Respondent 

In  the  course  of  the  argument  it  was  stated  that 
the  Vice-Chancellor  had  treated  the  case  as  one  in  which 
a  partnership  composed  of  A*  4*  -8*  were  suing  a  part- 
nership composed  of  ^•,  C  4*  D.  in  which  case  he  con- 
sidered that  it  would  be  contrary  to  equity  to  allow  the 

debt 
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1848.        debt  to  be  recovered  without  first  ascertaining  for  what 
^^^'^^^'^    proportion  of  it  J*  himself  was  personally  liable. 

Smith.  j^^  ^ord  CHANCELLOR. 

It  really  seems  to  me  that  if  the  principle  upon  which 
this  demurrer  is  said  to  have  been  overruled  by  the 
Vice-Chancellor  were  admitted,  it  might  lead  to  the 
most  frightful  consequences ;  for  it  comes  to  this  —-that 
if  a  railway  company,  or  any  company  carrying  on  great 
works,  and  who  may  have  become  indebted  to  some 
contractor  in  half  a  million  of  money  for  work  done, 
upon  that  contractor  applying  for  payment  of  his  debt, 
can  find  out  that  he  or  any  one  connected  with  him  in 
business  holds  a  single  share  in  the  company,  they  may 
say,  No,  we  cannot  pay  your  debt;  you  mast  first 
break  up  the  company,  and  ascertain  whether  its  assets 
are  sufficient  for  payment  of  its  debts  ;  for  if  not,  you, 
or  the  persons  connected  with  you,  will  be  liable  to  con- 
tribute to  the  very  sum  which  you  seek  to  recover.  It 
is  impossible  to  stop  short  of  that,  if  the  principle  be 
once  admitted. 

After  some  difiiculty  a  rule  has  been  established  at 
law  enabling  creditors  of  these  great  companies  to  en- 
force their  claims  against  individual  shareholders,  leaving 
them,  of  course,  to  their  right  to  contribution  against 
their  copartners.  The  rule,  no  doubt,  leads  some- 
times to  hardship  upon  the  party  sued:  but  the  balance 
of  convenience  is  in  its  favour,  and  for  that  reason  it 
has  been  adopted,  because  it  would  be  a  still  greater 
hardship  upon  parties  dealing  with  such  companies  if  the 
enforcement  of  their  claims  were  to  be  embarrassed  by 
the  necessity  of  treating  all  the  members  of  the  company 
as  jointly  responsible.  This  suit,  however,  is  an  attempt 
to  induce  a  Court  of  Equity  to  interfere  with  that  rule ; 

for 
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for  the  PlaintifF  by  his  bill  asserts,  in  efiect,  nothing  short 
of  this  proposition — If  I  can  find  out  that  you»  who  are 
suing  me  at  law,  have  a  single  share  in  the  company 
against  whom  the  claim  is  made,  then  there  is  an  end  to 
your  legal  right:  Equity  will  interfere,  and,  though 
your  money  mny  have  contributed  to  the  establishment 
of  the  company,  you  shall  not  be  permitted  to  recover 
a  single  farthing  against  any  member  of  the  company 
until  the  concern  is  altogether  wound  up. 

I  have  made  these  observations  upon  the  general 
principle  involved  in  the  bill,  and  which  the  order  of  the 
Vice-Chancellor  appears  to  have  recognised,  on  account 
of  the  alarming  consequences  to  which  it  seems  to  lead  : 
but  they  are  not  the  grounds  upon  which  I  dispose  of 
this  case ;  for,  independently  of  these  general  consider- 
ations, there  are  other  objections  on  the  face  of  the  bill 
which  appear  to  me  to  be  fatal  to  it* 
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Here  is  a  bill  filed  by  an  individual  who  is  sued  at 
law  for  a  debt  due  to  a  banking-house*  He  says,  you, 
the  banking  firm,  ought  not  to  be  permitted  to  sue  me 
for  this  debt,  because  Mr.  Smith,  one  of  the  partners  in 
your  firm,  is  a  shareholder  in  the  Company ;  and,  there- 
fore, if  I  am  liable  to  pay  this  debt,  he  is  bound  to  con« 
tribute  with  me  to  this  and  all  other  demands  against 
the  concern  in  which  we  are  both  shareholders.  Now, 
as  against  Mr*  Smithy  in  a  suit  properly  framed  for  that 
purpose,  the  PlaintifF  may  or  may  not  be  entitled  to 
such  contribution ;  that  is  not  the  question  here ;  for, 
he  says,  because  Smitli^  a  partner  in  the  bank,  is  also 
a  shareholder  in  the  company,  you,  the  bank,  shall  not 
be  permitted  to  sue;  and  he  makes,  not  only  Smith, 
but  all  the  other  partners  in  the  bank  parties  to  the 
suit.  But  what  is  the  equity  against  the  partners  ?  If 
they  are  not  to  be  permitted  to  proceed  at  law,  what 

is 
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1848.       18  it  that  the  Plaintiff  asks  against  them?  If  his  oonteh* 
tion  is  that  they  shall  not  be  permitted  to  recover  the 
debt  at  law,  becanse  one  among  them  has  a  joint  liar 
bility  for  it  with  the  Plaintiff  in  equity,  what  is  that  but 
to  set  off  a  joint  against  a  separate  debt?    If»  on  the 
other  hand,  the  object  is  to  set  off  the  amount  of  SmitV^ 
liability,  not  against  the  whole  debt  claimed  by   the 
bank,  but  against  the  part  which  will  be  coming  to  him 
as  one  of  the  partners,  the  answer  to  that  is  twofold 
—  1st  The  bill  contains  no  allegation  that,  if  the  ac- 
counts of  the  bank  were  taken,  any  thing  would  be 
coming  to  Smith.    For  aught  that  appears,  he  miay  be  a 
debtor  to  the  partnership,  and  then  his  share  of  the  sum 
in  question  would  be  nothing.    But,  2dly,  if  that  be  the 
object,  the  bill  is  multifarious  in  the  highest  degree. 
For,  in  order  to  work  out  that  equity,  it  would  be  ne- 
cessary to  wind  up  the  affairs  of  the  bank  as  well  as 
those  of  the  company,  in  which  the  other  partners  in 
the  bank  have  no  interest  or  concern  whatever.     It  is 
obvious  that  that  is  multifariousness  in  its  highest  pos- 
sible form. 

Without,  therefore,  insisting  upon  the  extremely  dan- 
gerous consequences  which  I  think  would  result  from 
acting  upon  the  doctrine  which  seems  to  be  the  foun- 
dation of  the  order  of  the  Vice-Chancellor,  it  appears 
to  me  that  upon  these  particular  grounds  the  demurrer 
in  this  case  ought  certainly  to  have  been  allowed. 
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BY  the  settlement  made  on  the  marriage  of  Mr.  and  A  fund  in 
Mrs.  Henning  in  1822,   the  sum   of  2000/.,  to  SjatT a 

which  Mrs.  Henning  was  entitled   under   her   father's  trust  for  a 

.,,  ,    .  .  ^       i_     .         J  J    husband  for 

will,  was  vested  m  trustees   m  trust  for  the  mtended  uf^^  remainder 

husband  and  wife  successively  for  life,  and,  after  the  J.^  ^  ^^9  f^' 

1  life,  remamder 

death  of  the  survivor,  on  the  usual  trusts  for  the  children  to  their  son 

of  the  marriage  as  the   parents   should   appoint,  &c.  ^I^^^h'^tend 
And  the  deed  contained  a  power  to  the  trustees,  at  the  and  son,  by 
request  of  Mr.  and  Mrs.  Henntngf  or  the  survivor  of  r^d&^'md 
them,  to  invest  the  money  in  land,  to  be  held  on  the  released  their 

same  trusts  as  were  thereby  declared  of  the  money.  ter^ts  to  the 

wife  for  the 
express  pur- 
This  suit  was  afterwards  instituted  for  the  administra-  pose  of  giving 

tion  of  the  testator's  estate,  and  the  2000L  was  carried  °?^  *  prwent 

'  absolute  in- 

over  in  the  cause,  to  the  separate  account  of  the  mar-  terest  in  the 

riage  settlement  SSbT^a- 

bling  her  to  as- 

By  an  indenture  of  the  1st  of  November  1847,  Mr.  tcfdieson. 

and  Mrs.  Henning,  by  virtue  of  the  power  in  the  settle-  J^"' *  petition 

ment,  which  was  an  exclusive  one,  appointed  the  fund,  for  payment  of 

subject  to  their  own  lives,  to  John  James  Hennine.  their  the  fund  to  the 

,  ,  son  was  re- 

only  surviving  child.     And  by  another  indenture  dated  fused,  on  the 

the  15th  March  1848,  and  made  between  the  son  of  the  SL"(^^* 
first  part,  Mr.  Henning^  the  father,  of  the  second  part,  will  not  esta- 
and  Mrs.  Henmng  of  the  third  part,  the  father  and  the  K^S?**" 
son  released  and  surrendered  their  respective  interests  in  hy  andogy  to 
the  fund  to  Mrs.  Henning^  expressly  ^*  to  the  intent  effect  would 

that  the  interests  of  the  father  and  the  son  micht  be  !^  *®  defe^ 

°  Its  own  rules 

merged  and  practice 

in  the  protec* 

tion  of  married  women  from  the  marital  control. 
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merged  and  extinguished  in  that  of  the  mother,  and 
that  the  fund  might  become  absolutely  vested  in  pos- 
session in  her."  And  having  executed  that  deed»  the 
father,  mother,  and  son  presented  a  joint  petition  to  the 
Master  of  the  Rolls,  praying  that  the  fund  in  Court 
might  be  transferred  to  the  son.  His  Lordship  having 
dismissed  the  petition,  this  was  an  appeal  from  his  de- 


cision. 


Mr.  Batten  appeared  in  support  of  the  appeal  petition, 
and  cited  several  cases,  all  of  which  are  reviewed  on  tlie 
Lord  Chancellor's  judgment. 


Dee.  24.  Tke  Lord  Chancellor. 

When  this  petition  was  heard,  I  expressed  a  strong 
opinion  that  the  prayer  could  not  be  granted,  and  I 
had  understood  that  the  Petitioners  did  not  propose  to 
press  the  case  any  further,  (a)  Having,  however,  lately 
been  informed  that  they  wished  for  my  judgment  upon 
it,  I  have  fully  considered  the  very  important  point 
raised  by  the  petition;  most  important,  as  deeply  af- 
fecting the  protection  which  this  Court  ought  to  afford 
to  married  women,  and  worthy  of  the  utmost  deliber- 
ation, as  the  Master  of  the  Rolls  and  Vice-Chancellor 
of  England  entertain  opposite  opinions.  The  point  is 
one  which  ought  not  to  remain  in  that  state;  and  I  am 
glad  of  the  opportunity  of  doing  what  in  me  lies  to 
settle  it. 


It  appears  upon  the  Petition  that,  by  the  marriage 
settlement  of  Mr.  and  Mrs.  Henning^  the  sum  in  question, 
the  property  of  the  wife,  was  vested  in  trustees,  upon  trust 

to 


(a)  Probably  because  the  ob- 
ject of  the  petition  might  be 
indirectly  attained  by  an  invest- 


ment of  the  fund  in  land,  for 
which,  it  will  be  observed,  there 
was  a  power  in  the  settlemenL 
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to  pay  the  income  to  the  husband  for  his  lire,  and  then 
to  the  wife  for  her  life,  and  then  to  pay  the  principal  to 
such  child  of  the  marriage,  and  in  such  manner  as  the 
parents  should  appoint.  An  appointment  of  this  sum  was 
duly  made  in  fiivour  of  the  son  of  the  marriage,  and  he  had 
executed  a  deed  assigning  and  releasing  all  this  rever- 
sionary interest  in  the  fund  to  his  mother,  her  executors, 
administrators,  and  assigns,  to  the  end  that  the  life  interest 
of  the  mother  might  merge  in  this  reversionary  interest 
of  the  son,  and  be  enlarged  thereby  into  an  immediate 
absolute  interest  expectant  on  the  death  of  the  father, 
and  the  father  assigned  and  surrendered  all  his  interest 
in  the  fund  to  his  wife,  the  mother,  to  the  intent  that 
such,  his  life  interest,  might  be  merged  and  extinguished 
in  the  interest  of  the  wife,  and  that  the  fund  should  be* 
come  absolutely  vested  in  her. 


Whittle 

V, 

Hbnning. 


The  first  thing  which  strikes  the  mind  is,  what  effect 
this  machinery  can  produce,  and  how  it  can  alter  the 
rights  of  the  parties.  The  wife,  by  her  marriage  set* 
tiement,  had  an  interest  for  her  life  in  all  the  dividends 
which  would  accrue  after  the  death  of  her  husband, 
and  before  her  own ;  and  this,  by  the  acknowledged  law 
and  practice  of  this  Court,  was  secured  to  her,  as  she 
could  not  part  with  it  during  the  coverture.  The  hus- 
band had  a  right  to  all  the  dividends  which  should 
accrue  during  his  life;  but  he  could  not  by  any  means 
defeat  or  interfere  with  the  future  life  interest  of  his 
wife.  What,  then,  is  the  effect  of  his  assigning  this  life 
interest  of  his  for  the  benefit  of  his  wife?  Whatever 
benefit  the  wife  could  derive  under  this  assignment  must 
terminate  with  the  coverture,  it  being  for  the  life  of  the 
husband.  To  such  interest  the  husband  jure  mariti 
would  become  immediately  entitled ;  that  is,  his  interest 
would  remain  the  same,  though  under  a  different  title. 
It  would  indeed  be  strange  if  such  a  scheme  should 

Vol.  II.  8  C  have 
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have  the  effect  of  enabling  him  to  deprive  the  wife  of 
her  future  life  interest  by  depriving  this  Court  of  the 
exercise  of  its  jurisdiction  for  her  protection.  If  that 
were  possible^  it  would  be  difficult  to  suggest  methods 
by  which  fathers  could  secure  for  the  widowhood  of 
their  daughters  that  income  which  the  fortune  settled 
upon  them  might  produce.  All  the  rules  of  this  Court 
for  the  protection  of  married  women  are  for  their  pro- 
tection against  the  influence  of  their  husbands  when 
exercised  for  the  purpose  of  appropriating  to  themselves 
property  which  the  wives  ought  to  enjoy,  or  against  the 
too  severe  operation  of  the  marital  rights.  That  the 
Court  disregards  for  this  purpose  what  the  abstract 
rights  of  the  husband  may  be,  b  illustrated  by  the  rule 
that  this  Court  will  not  assist  the  husband  to  possess 
himself  of  property  to  which  he  is  entitled  Jure  mariti^ 
without  securing  so  much  of  it  as  it  thinks  right  for  the 
benefit  of  the  wife  and  children,  and  will  enforce  her 
equity  against  him,  unless  satisfied  by  the  private  ex- 
amination of  the  wife  that  she  fully  understands  her 
rights,  and  is  desirous  that  the  property  should  be  paid 
to  her  husband.  If  the  property  be  reversionary,  the 
Court  will  not  take  her  consent,  the  principle  of  which 
rule  is  very  clearly  explained  in  the  very  able  judgmoit 
of  Sir  Thomas  Plumer  in  Purdeat  v.  Jackson  (ff),  and,  as 
in  that  case,  will  not  give  any  efiect  to  an  assignment  by 
the  husband  and  wife  against  the  surviving  wife.  In 
Siiffe  V.  Eoeritt  (h)  I  expressed  an  opinion  that  the  pre- 
sent life  interest  of  the  wife  fell  within  the  role,  because 
if  she  should  survive  her  husband,  all  payment  after  his 
death  would  prove  to  have  been  reversionary  within  the 
principle  of  the  rule.  If  that  opinion  be  correct,  it 
.follows  that,  if,  from  the  commencement,  the  wife  had 
had  a  life  interest  in  the  dividends,  such  interest  would 

be 

(a)  1  Hut».  1.  (5)  1  M.l^  Or.  37. 
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be  inalienable  by  the  hasband,  except  as  to  what  might 
accrae  during  the  coverture.  But  is  not  the  position  of 
the  parties  in  the  present  case  precisely  the  same  ?  The 
husband  in  her  right  is  entitled  to  all  the  dividends  which 
may  arise  during  the  coverture,  but  upon  his  death  her 
title  to  all  future  dividends  during  her  own  life  will  be 
her's.  In  neither  case  will  the  Court  permit  the  husband 
to  deprive  her  of  such  reversionary  interest  It  is  true 
that  the  wife  in  this  case  has  not  only  a  present  life 
interest  fix)m  her  husband,  but  the  ultimate  interest  in 
the  fund  from  her  son,  and  therefore,  it  is  said,  has  a 
present  absolute  title  to  the  whole.  This  proposition 
assumes  that  her  reversionary  life  interest  no  longer 
exists ;  that  it  is,  in  fact,  merged  in  the  other  interests  so 
conferred  upon  her  by  her  husband  and  son.  But  this 
can  only  prevail  if  the  Court  should,  by  analogy  to  law, 
establish  an  equitable  merger  for  the  sole  purpose  of 
depriving  the  wife  of  this  protection  to  her  reversionary 
interest  which  it  has  hitherto  afforded,  which  would  be 
to  permit  a  supposed  analogy  to  the  rules  of  law  to  de- 
feat the  rules  and  practice  of  this  Court  in  the  protec- 
tion it  affords  to  married  women,  although  in  all  other 
cases  it  disregards  the  rules  of  law  and  the  rights  of 
husbands  when  they  interfere  with  such  rules  and  prac- 
tice. What  this  Court  protects  is  the  reversionary  life 
interest  of  the  wife,  and  for  that  purpose  it  will  consider 
it  as  still  reversionary,  notwithstanding  other  parties 
interested  in  the  fund  may  for  the  purpose  of  depriving 
her  of  such  reversionary  interest,  by  enabling  her  to  dis- 
pose of  it,  endeavour  to  unite  in  her  person  all  the 
other  interests  in  it.  I  observe  that  the  Vice-Chan- 
cellor  of  England,  in  HaU  v.  Hugonin  (a),  says  that  he 
does  not  put  the  case  as  one  of  merger ;  but  the  convey- 
ancer who  prepared  the  assignment  in  this  case  seems 

to 

(a)  14  5b>i.  595. 
3  C  2 
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to  have  been  aware  that  in  no  other  way  could  the  ob- 
ject of  the  parties  be  advanced,  for  it  recites  that  the 
object  was,  that  the  life  interest  of  the  husband  should 
be  merged  and  extinguished  in  the  interest  of  the  wife. 
If  there  be  no  merger,  the  life  interest  of  the  wife  re* 
mains  reversionary,  and  would  therefore  be  clearly 
within  Purdew  v.  Jacison(a)^  Honner  v*  Morton'^b), 
and  the  many  other  cases  which  have  established  the 
rule  for  the  protection  of  the  reversionary  interests  of 
wives.  Is  there,  then,  a  merger  which  defeats  this  rule  ? 
Legal  merger  there  cannot  be;  but,  if  there  had  been, 
equity  would  not  permit  a  merger  at  law  to  defeat 
equitable  estates  and  interests.  Such  has  been  the 
rule,  at  least,  since  the  time  of  Charles  II.,  as  is  proved 
by  Thoiti  V.  Newman  (r),  Nune  v.  Yerooorth.  {d)  Will 
it,  then,  when  there  is  no  legal  merger,  introduce  the 
doctrine  of  merger  into  trusts,  solely  for  the  purpose  of 
defeating  equities  and  destroying  its  own  jurisdiction  in 
the  protection  of  the  interests  of  married  women  ?  I 
cannot,  also,  but  refer  upon  this  part  of  the  case  to  the 
able  argument  of  Mr.  Randall  in  Hall  v.  Hugonin  (^), 
shewing  how  impossible  it  was  to  prejudice  the  wife  in 
her  own  reversionary  interest  by  others  bestowing  upon 
her  gifts  which  she  might  afterwards  disclaim,  and 
thereby  revive  her  reversionary  interest,  after  this  Court, 
if  it  should  make  the  order  prayed,  had  destroyed  it  by 
treating  it  as  an  interest  in  possession.  The  observa- 
tions of  Sir  W.  Grant  in  Richards  v.  Chambers  {g)  leave 
no  doubt  as  to  what  would  have  been  his  opinion  upon 
the  case  now  before  me,  which  I  am  glad  to  refer  to, 
because  another  case  before  the  same  eminent  judge, 
that  of  Dofncell  v.  Earle  (A),  has  been  referred  to  as  an 

authority 


(a)  1  Rui$.  1. 
\b)  3  Ruu.  65. 
(c)  3  Swan.  603. 
Id)  3  Swan.  618. 


{e)  14  5tM.595. 
(g)  10  Ves.  580. 
(h)  12  Va.  473. 
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authority  in  support  of  the  petition.  It  is  sufficient  to 
observe  that  the  rule  of  the  Court  relating  to  the  rever- 
sionary interests  of  married  women  was  not  adverted 
to,  and  that  the  widow's  claim,  which  was  not  to  the 
fundi  but  against  representatives  for  a  devastavit,  was 
not  made  until  after  the  lapse  of  many  years  from  her 
husband's  death :  the  report  states  that  the  bill  was  dis- 
missed, but  the  grounds  upon  which  that  was  done  are 
not  reported.  Pickard  v.  Boberts  {a)  is  said  to  differ 
from  the  present,  because  in  that  case  the  life  estate 
belonged  to*  the  husband ;  but  the  only  difference  is 
that  in  that  case  he  held  the  life  estate  in  his  own 
right,  and  in  the  present  he  holds  it  jure  maritu 


1848. 


Whittlb 
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Independently  of  the  very  recent  decisions  which  I 
am  by  this  appeal  called  upon  to  review,  I  should  have 
considered  the  attempt  to  obtain  possession,  by  an  order 
of  this  Court,  of  a  fund  in  which  a  married  woman  has 
such  an  interest  as  was  provided  for  this  lady  by  her  mar* 
riage  settlement,  as  one  which  the  Court  could  not  sanc- 
tion, as  being  in  violation  of  the  rules  and  principles  of 
this  Court  for  the  protection  of  married  women,  which 
have'been  established  for  that  laudable  purpose  in  de* 
fiance  of  legal  rights,  and  the  evasion  of  which  this 
Court  will  not  permit.  I  must,  however,  consider  these 
recent  decisions.  I  have,  against  the  claim  made  by  this 
petition,  the  judgment  of  the  Master  of  the  Rolls  in  this 
case ;  and  I  have  also  his  refusal  to  make  the  order  in 
Story  v.  Tonge.  {b)  I  have,  on  the  other  hand,  several 
cases  decided  by  the  Vice-Chancellor  of  England^ 
.which  are  reported  in  14  Sim.  59S,  giving  effect  to 
such  a  claim.  The  first  of  these  in  date  appears  to  be 
Lachton  v.  Adams^  ISth  Atsgust  1836,  reported  also  in 
14  ZjOW  Journal^  382,  which  is,  in  principle,  the  same  as 

the 

(a)  3  Madd.  384.  (b)  7  Bea9.  91. 

SC  8 
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Whittle 

V. 

Hbiinxno. 


the  present    The  report  says  that  his  Honour  made  the 
order ;  but  the  married  lady's  consent  not  having  been 
taken,  and  the  Vice-Chancellor  having  risen,  counsel 
applied  to  me  to  take  such  consent,  and  that  I  there- 
upon said  that  the  life  interest  had  merged,  and  that 
the  interest  of  the  married  lady  was  no  longer  rever- 
sionary.   I  have  not  any  recollection  of  the  transaction ; 
but,  as  the  order  had  been  made,  and  as  all  I  was  asked 
to  do  was  to  take  the  married  woman's  consent,  it  is  not 
very   probable  that  I   should   have  entered  into  the 
merits  of  the  case,  or  expressed  any  opinion  upon  it 
If  any  such  expressions  were  used  as  those  reported, 
they  are  much  more  likely  to  have  been  used  by  the 
counsel  who  made  the  application ;  but,  be  that  as  it 
may,  it  is  quite  clear,  firom  the  report,  that  the  applica- 
tion was   ex  parte;  and  the  observation,  if  made  by 
me,  which  I  greatly  doubt,  was  so  made  without  con- 
sideration, without  argument,  and  without  reference  to 
authorities.     An  opinion  expressed  under  such  circum- 
stances ought  not  to  have  any  weight  attached  to  it 
That  case,   however,   does   shew   the   view  the  Vice- 
Chancellor  took  of  the  claim  in  question.    The  next 
case  in  date  is  fVilson  v.  Oldham  (a),  in  which  it  must  be 
presumed  that  the  same  principle  was  intended  to  be 
acted  upon,  but  in  which  case  there  does  not  appear, 
from  the  report,  to  have  been  any  union  of  the  interests 
or  any  possibility  of  a  merger,  because  the  husband's 
assignment  of  his  wife's  reversionary  interest  being  in- 
operative, Wilson^  who  claimed  under  it,  and  to  whom 
the  life  interest  was  assigned,  never  had  the   two  in- 
terests united  in  him.      In  other  respects  it  was  pre- 
cisely this  case:  but  Creed  y.  Perry  {b)y  in  1845,  went 
further;   for  there  being  a  fund   in   Court  of  which 
Ann  TayloT  was  entitled  to  the  dividends  for  her  life, 

and 


(a)  14  Sim.  594. 


(&)  14  Skm.  592. 
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and  Ann  Baynar  entitled  to  the  principal  after  her 
death,  the  consent  of  Ann  Taylor  and  Ann  Baynor 
being  taken  in  Court,  the  fund  was  ordered  to  be  paid  _  v, 
to  the  husband  of  Ann  Baynor.  In  Hall  v.  Hugonin  {a) 
the  case  now  under  consideration  clearly  and  distinctly 
arose.  It  appears  to  have  been  well  argued ;  and  the 
judgment  of  the  Vice-Chanoellor  must  be  considered 
as  the  expression  of  his  deliberate  opinion. 

Those  cases,  though  rather  numerous,  are  all  of  recent 
dates ;  and  the  importance  of  the  subject,  and  the  practice 
which  they  encourage  of  attempting  to  deprive  married 
women  of  the  protection  of  this  Court  for  their  rever- 
sionary interests  by  schemes  such  as  this  petition  dis- 
closes, compels  me  to  act  upon  the  opinion  I  have  formed, 
notwithstanding  these  cases.  The  reversionary  interest 
of  the  wife  entitled  to  the  protection  of  this  Court  con- 
tinues, in  my  judgment,  still  reversionary  for  the  pur- 
pose of  such  protection,  notwithstanding  the  attempts 
made  to  exclude  it  The  petition  must,  therefore,  be 
dismissed. 

(a)  H  Sim.  595. 
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1848. 


jDeeember  6.    LORD  V.  The  GOVERNOR  and  COMPANY  of 

COPPER  MINERS  and  Others. 


A  demurrer  to  nPHIS  was  an  appeal  from  an  order  of  Vice-Chan- 
of  the  share-  cellor  Knight  Druce^  overruling  two  general  de- 

holders  of  an  murrers  to  the  hill,  which  was  filed  by  tlie  Plaintiff  on 
mininfl^com-      behalf  of  himself  and  all  the  other  shareholders  in  the 

Eany  onbe-      Company,  except  the  members  of  the  Governing  Bod\', 
alf  of  himself         .         ,*  .      ,r    .  .  ^  .      ^ 

and  all  the       agamst  the  Company  itself,  the  members  of  the  Crovern- 

h' Wereexcc  t  *"S  Bodj'*  ^^^  Bank  of  England,  and  several  other  par- 
the  members  ties  who  were  alleged  to  be  holders  of  debentures, 
ine  bole^who  ^^^^^  ^^  other  securities  affecting  the  property  of  the 

were  Defend-    Company,  which  the  bill  sought  to  impeach, 
ants,  impeach- 
ing several 

transactions  of      Thg  i,iii  commenced  by  setting  forth  an  abstract  of 

that  body,  ''  ** 

which  it  ap-     certain  letters-patent  of  William  and  Mary,  by  which 

p^red  had  ^j^^  Company  had  been  incorporated  by  the  name  of  the 

tioned  by  Governor  and  Company  of  Copper  Miners  in  England; 

ffen^?meet-  ^^^^  which  abstract  it  appeared  that  the  Company  was 

bgs  of  the  empowered  to  hold  land  not  exceeding  the  yearly  value 

and  amongst  ^^  6000/.,  and  goods  and  chattels  to  any  amount,  and  to 

which  was  a     jBAse  a  joint-stock,  and  the  same  to  increase  or  diminish 

project  to  . 

vest  all  the       from  time  to  time,  as  the  Company  and  their  successors 

YH^^l^  ?L    should  find  most  fitting  and  convenient :  that  the  man- 
tne  company  ^ 

in  trustees  for  ,  agement 

the  purpose  of 

liquidating  its  affairs,  was  allowed,  notwithstanding  some  vamie  and  general  charges 
of  fraud  and  misconduct  on  the  part  of  the  Defendants,  and  an  allegation  that,  by 
the  constitution  of  the  company,  no  one  but  the  governing  body  could  convene  a 
general  meeting ;  the  specific  acts  complained  of  not  being  clearly  such  as,  in  the 
opinion  of  the  Court,  it  was  incompetent  to  a  majority  of  shareholders  to  sanction. 
The  doctrine  of  jPow  v.  HarboUle  (2  Hart,  492.)  and  Modev  v.  AUttm  (1  PhlL 
700.),  as  to  the  interference  of  this  Court  in  the  mtemal  admuustration  of  incor- 
porated companies,  confirmed* 


Miners. 
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agenient  of  the  sBklrs  of  the  Company  was  vested  in  a       1848. 
Governor  and  Deputy-Governor,  and  ten  or  more  As-     ^"^T^^^ 
sistants,  who  were  to  be  annually  elected  at  general  v, 

meetings  of  the  shareholders,  and  that  the  Governor  ][]j  co^^"^ 
and  Company  and  their  successors  were  empowered  to  of  Copper 
hold  Courts  for  the  purpose  of  consulting  concerning 
the  affairs  of  the  Company.  The  bill  then  set  forth 
various  prospectuses  which  had  been  issued  by  the 
Governing  Body  of  the  Company  in  the  years  1841  and 
1842,  and  in  consequence  of  which,  it  alleged  that 
many  shares  had  been  disposed  of,  announcing  that 
the  nominal  capital  of  the  Company  was  1,000,000/., 
consisting  of  10,000  shares  of  100/.  each,  a  considerable 
number  of  which  still  remained  unappropriated;  but 
that  it  had  been  calculated  that  a  paid  up  capital  of 
650,000/.  would  be  sufficient  to  carry  on  the  contem- 
plated business  of  the  Company,  being  65L  per  cent,  on 
the  nominal  amount  of  the  shares,  of  which  SS/.  was  to 
be  paid  immediately,  and  the  remainder  in  calls  not  ex- 
ceeding 10/.,  at  intervals  of  not  less  than  two  months. 

The  bill  then  stated  that  the  whole  management  of 
the  concerns  of  the  Company  devolved  upon  the  Court 
of  Assistants,  consisting  of  the  Governor  and  Assistants, 
who  rendered  no  accounts  to,  and  were  subject  to  no 
supervision  of,  the  shareholders  at  large,  but  that  twice 
in  every  year  general  meetings  of  the  shareholders  were 
convened  by  the  Court  of  Assistants,  at  one  of  which 
the  election  of  the  elective  officers  of  the  Company  was 
carried  on,  and  at  each  of  which  the  Governor  and 
Deputy  Governor  would  deliver  a  speech  or  report  to 
the  shareholders,  purporting  to  inform  them  of  the  con- 
dition and  prospects  of  their  affairs* 

The  bill  then  stated  that,  at  the  half-yearly  general 
meeting  of  April  1844,  the  Governor  had  announced 

that 


748  CASES  IN  CHANCERY. 

1848.       that  all  the  shares  in  the  Company  had  been 

^^^"^^^^    of»  and  had  represented  the  afiairs  of  the  Company  as 

o.  in  a  highly  prosperous  condition ;  and  that  at  the  half> 

2d  Sm*J2?J  y^^^'y  g^"«™^  *°^^'*>g  of  April,  1846,  after  making  a 
c^  Copper  similar  representation,  he  proceeded  to  state  that  it  bad 
""*'■  appeared  to  the  Court  that  they  were  best  consulting 
the  interests  of  the  shareholders  by  delaying,  as  &r  as 
was  practicable^  the  making  of  calls,  and  that,  as  that 
view  had  appeared  to  meet  with  the  full  approbation  of 
the  shareholders  at  several  previous  meetings,  they  had 
from  time  to  time  borrowed  considerable  sums  of  money, 
for  terms  varying  from  two  to  seven  years,  and  that, 
owing  to  unforeseen  circumstances,  it  had  become  ne- 
cessary to  make  immediate  arrangements  for  liquidating 
a  considerable  portion  of  those  loans,  and  for  which 
purpose,  in  order  to  avoid  the  necessity  of  making  ad- 
ditional calls  upon  the  proprietors,  which  they  con- 
ceived would  be  inexpedient,  they  proposed  to  raise  a 
sum,  not  exceeding  500,000/.,  by  the  issue  of  preference 
shares  of  25L  each,  redeemable  by  the  Company  after 
the  expiration  of  ten  years,  at  a  sum  not  exceeding 
80/.  per  share,  the  holders  of  such  shares  in  the 
meantime  to  have  a  priority  of  right  to  a  dividend, 
not  exceeding  a  certain  amount,  before  any  dividend 
should  be  declared  upon  the  original  shares.  The 
bill  then  stated  that  a  resolution  to  that  efiect  was 
unanimously  adopted  by  the  meeting,  and  that,  at 
the  half-yearly  general  meeting  of  Aprii,  1847,  the 
Governor  announced  that  the  sum  of  400,000/.  had  been 
raised  by  the  issue  of  such  preference  shares,  and  that, 
having  accomplished  the  immediate  objects  they  had  in 
view  considerably  within  the  limit  which  had  been 
voted,  the  Court  of  Assistants  had  discontinued  the 
issue  of  any  more  such  shares :  that  the  Grovernor  then 
made  various  statements,  to  shew  the  prosperous  con- 
dition of  the  Company,  and  concluded  by  announcing 

a  dividend 
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ft  dividend  of  7^  per  cent  on  the  paid  up  capital  of  the        1 848. 
preference  shares,  and  a  dividend  of  5  per  cent  on  that     ^*^v^^ 
of  the  original  shares.   The  bill  then  alleged  that,  shortly  «. 

after  the  delivery  of  that  speech,  the  Company  became  *^  Governor 
so  embarrassed  in  its  circamstances,  that  it  was  no  ofCoppBR 
longer  practicable  for  the  Court  of  Assistants  to  with-  »i">ks. 
hold  from  the  shareholders  the  knowledge  of  the  truth, 
but  that,  instead  of  immediately  convening  a  general 
meeting,  they  called  together  a  private  meeting  of 
the  preference  shareholders,  to  which  the  Plaintiff, 
who  was  then  the  holder  of  scrip  certificates  for  200 
of  such  shares,  was  summoned,  and  at  which,  after 
stating  generally  that  the  Company  was  much  em- 
barrassed, owing  to  various  untoward  circumstances, 
the  Court  proposed  that  a  fresh  issue  of  preference 
shares  should  be  made,  for  the  purpose  of  raising  more 
money,  to  which  proposition  several  of  the  preference 
shareholders  then  present  at  first  assented,  but  that 
shortly  afterwards  it  was  disclosed  by  some  member 
of  the  Court  of  Assistants,  as  the  fact  was,  that  the 
Court  had  converted,  or  assumed  to  convert,  a  number 
of  the  preference  shares  already  issued  into  debentures, 
or  some  similar  security  on  the  property  of  the  Company, 
upon  which  the  Plaintiff  immediately  requested  to  be 
allowed  to  convert  hb  own  preference  shares  into  such 
debentures  or  securities,  but  that  such  application  was 
refused,  the  Deputy  Governor  stating  that  no  fresh  con- 
version would  take  place,  in  consequence  of  a  promise 
to  that  effect  made  by  the  Court  to  the  Bank  of  Eng^ 
land;  upon  which  the  Plaintiff  protested  against  the 
whole  proceeding  as  illegal. 

The  bill  then  stated,  that,  after  some  further  discus- 
sion, the  proposal  to  bsue  additional  preference  shares 
was  ultimately  rejected,  and  that,  in  consequence  of 
such  rejection,  the  Court  of  Assistants  convened  a 
special  general  meeting  of  the  shareholders  for  the  18th 

of 
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1848.  of  October  1847)  when,  after  adverting  to  the  pressure 
then  existing  in  the  money  market,  and  the  numerous 
failures  of  commercial  establishments,   and   referring 

The  Governor  ^^  ^jj^^^  [,g j  passed  at  the  meeting  of  preference  share- 
and  Company  ^  ,     •        ,     Vm 

of  CoppBR     holders,  the  governor  stated,  that  the  Court  of  Assist- 

MiNERs.  ^^^^  j^^j  agreed  with  the  Bank  of  England^  subject  to 
the  sanction  of  the  shareholders,  for  a  loan  of  270,000/!. 
at  5  per  cent  on  mortgage  of  the  real  estate  of  the  Com- 
pany, of  which  sum,  150,000/.  would  liquidate  engage- 
ments of  the  Company  already  in  the  hands  of  the 
Bank,  and  the  remaining  120,000/.  would  come  into  the 
Company's  possession  in  cash.  The  bill  then  stated 
that  a  resolution  to  that  effect  was,  in  fact,  carried 
without  any  dissentient  voice ;  but  it  charged  that  the 
meeting  had  been  convened  without  any  notice  being 
given  of  its  object,  or  any  knowledge  on  the  part  of  the 
shareholders  of  the  state  of  the  finances  of  the  Company, 
except  the  general  statements  which  had  been  made  at 
the  previous  meeting  of  the  preference  shareholders; 
and  that,  owing  to  the  crowded  state  of  the  room,  and 
the  alarm  and  bewilderment  of  the  shareholders  present, 
sufficient  time  and  opportunity  were  not  afforded  for 
discussion,  and  that  upon  some  of  the  shareholders  ex- 
pressing a  desire  to  be  informed  of  the  nature  of  the 
alleged  liabilities  of  the  Company  to  the  Bank  of  Eng" 
landf  and  the  mode  in  which  they  had  been  created, 
the  Court  of  Assistants  had  flatly  refused  to  give  any 
explanation,  merely  stating  that,  unless  the  proposed 
arrangement  with  the  Bank  were  confirmed,  the  works 
of  the  Company  would  stop,  and  its  affairs  would  be 
involved  in  immediate  ruin.  The  bill  further  charged 
that  the  Plaintiff  had  been  desirous  of  attending  at  that 
meeting,  but  that  he  had  been  refused  admittance  on  the 
ground  that  he  was  not  then  registered  as  a  shareholder 
in  the  books  of  the  Company,  and  that  several  other 
holders  of  scrip  for  shares  like  himself  had  been  ex- 
cluded 
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eluded  on  the  same  ground,  which  the  bill  charged  that        1848. 

they  ought  not  to  have  been.  ^^^^'"^"^^'^ 

^      ^  Lord 

Tlie  bill  then  stated  that  the  proposed  mortgage  to  ^d  Smp^nJ 
the  Bank  of  England  had  been  carried  into  effect  in  of  Copper 
pursuance  of  the  last-mentioned  resolution^  but  it  charged 
that  the  meeting  at  which  that  resolution  was  passed 
was  illegal  and  incompletCi  and  that  the  mortgage  was 
procured  from  the  shareholders  by  undue  concealment 
and  pressure,  and  that  it  ought  to  be  declared  void. 

The  bill  then  proceeded  to  state,  that,  on  the  10th  of 
February^  1848,  another  special  general  meeting  was  as- 
sembled, at  which  the  Court  of  Assistants,  without  ren- 
dering any  accounts,  or  giving  any  explanation  of  their 
transactions,  informed  the  shareholders  that  it  would 
be  necessary  to  vest  the  property  of  the  Company  in 
trustees  for  the  purpose  of  putting  its  affairs  into  a  course 
of  liquidation,  and  that,  notwithstanding  a  protest  entered 
by  the  Plaintiff  (who  had  since  the  last  meeting  procured 
himself  to  be  duly  registered  as  a  shareholder)  against 
such  proposition,  a  resolution  was  then  put  and  carried 
by  the  shareholders  present  at  such  meeting,  authorizing 
the  Court  of  Assistants  **  to  aiBsc  the  common  seal  of 
the  Company  to  a  deed  to  be  prepared  under  the  advice 
of  the  Company's  solicitors,  vesting  the  property  of  the 
Company  in  trustees,  with  power  of  sale  of  all  or  any 
part  of  such  property  from  time  to  time  for  the  liqui- 
dation of  debts,  and  to  protect  the  interests  of  all  con- 
cerned." 

The  bill  then  stated  that,  by  the  constitution  of  the 
Company,  there  was  no  power  for  any  one  or  any 
number  of  the  shareholders  to  call  a  general  meeting  of 
proprietors ;  but  that  such  power  resided  wholly  in  the 
Court  of  Assistants,  and  that  the  Court  of  Assistants 

refused 
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1848.        refused  to  call  any  meetiog  for  the  purpose  of  takii^ 

^^Y^^     ij^to  con$ideration  the  matters  before  mentioned;  and 

V.  that  the  Plaintiff  was  wholly  ignorant  of  the  names  or 

md  Gora^pttDv  P'.*^^  ^^  abode  of  the  greiit  majority  of  the  shareholders ; 

of  CoppBB     and  that  the  Defendants  refused  to  discover  who  such 

shareholders  were,  or  where  they  respectively  resided. 

The  bill  then  charged  that  the  Plaintiff  and  the  other 
shareholders  took  their  shares  on  the  faith  and  under- 
standing that  the  capital  stock  of  the  Company  raise- 
able,  independently  of  the  resolution  of  April,  1846,  was 
limited  to  the  sum  of  650,00Q/L ;  and  that  the  Court  of 
Assistants  had,  in  excess  of  their  authority,  increased 
such  stock  to  a  very  great  extent,  and,  in  particular, 
that  they  had  issued,  at  a  heavy  discount,  to  the  D&* 
fendants  constituting  the  said  Court,  and  also  to  cert«o 
other  Defendants  (whom  the  bill  alleged  to  be  the  only 
other  holders  of  securities  from  the  Company  whose 
names  were  known  to  the  Plaintiff)  divers  loan  notes  or 
promissory  notes  under  the  seal  of  the  Company,  pur- 
porting to  be  promises  by  the  Company  to  pay  the 
monies  therein  mentioned ;  and  that  the  said  Court  had 
treated  such  notes  as  transferable  by  delivery,  and  that 
some  of  such  notes  had  been  transferred  to  the  Bank 
of  England^  which  ■  claimed  to  be  the  owner  thereof; 
whereas  the  bill  charged  that  the  said  Court  had  no 
authority  to  issue  such  notes,  and  that  the  same  were 
unlawful  in  their  creation  and  invalid. 

The  bill  further  charged  that  the  Plaintiff  and  the 
other  preferential  shareholders  accepted  such  shares  on 
the  faith  and  understanding  that  they  shouki  all  continue 
alike  on  the  footing  of  shareholders;  and  that  neither 
the  Court  of  Assistants  nor  the  Governor  and  Company 
had  any  power  or  authority,  without  the  consent  of  every 
individual  shareholder,  to  convert  any  of  the  Said  prefer- 
ential 
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endal  shares  into  debentures,  or  promissory  or  loan  notes        1 848. 
of  the  Company;  and  that  all  debentures  and  notes     ^"^^"^^ 
which  had  arisen  from  such  conversion  were  void ;  but  v. 

that  it  was  intended  that  the  trustees  to  be  appointed  in  ^^a  Com™**' 
pursuance  of  the  resolution  of  the   11th  of  Februaryj     of  Copper 
1848,   should   be  empowered  to  pay,   and   that  they       "***»• 
should  pay  forthwith,  the  monies  purporting  to  be  due 
on  sach  debentures  and  notes,  as  well  as  upon  all  othei' 
debentures  and  notes  which  had  been  issued  as  afore* 
said ;  and  that  there  was  great  danger  of  the  property 
vested  in  such  trustees  being  misapplied  and  wasted  to 
the  injury  of  the  Plaintiff  and  the  other  shareholders. 

The  bill  prayed,  in  substance,  an  account  of  the  affidrs 
of  the  Company,  and  an  investigation  of  the  debentures 
and  other  securities  which  had  been  issued  by  the 
Court  of  Assistants ;  and  that  such  of  them  as  should  be 
found  to  have  been  issued  in  excess  of  their  authority 
should  be  declared  void ;  and  that  the  Defendants,  the 
members  of  the  Court  of  Assistants,  might  make  good 
to  the  other  shareholders  any  loss  which  they  might 
have  incurred  thereby;  and  that  the  mortgage  to  the 
Bank  of  England  might  be  set  aside  as  having  been 
unduly  obtained,  or  might,  at  ail  events,  stand  as  a 
security  for  120,0002.  only;  and  that  the  Defendants, 
the  governing  body,  might  be  restrained  by  injunction 
from  putting  the  corporate  seal  to  the  proposed  deed 
for  vesting  the  property  of  the  Company  in  trustees, 
and  from  making  any  payment  in  respect  of  any  deben- 
ture or  note  which  should  appear  not  to  be  a  lawful  and 
valid  debt  of  the  Company. 

The  demurring  parties  were  the  Company  and  the 
members  of  the  Court  of  Assistants. 

On  the  hearing  of  the  appeal 

Mr. 
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1848.  Mr.  Bethell  and  Mr.  Willcock  appeared  Tor  the  Com-* 

^"O^^^     pany»  and  Mr.  Bacon  for  the  Court  of  Assistants. 


V. 

The  Governor 


BDdCoiSmy       Mr.  iii/«rf4  Mr.iW/   and   Ut.  Hobhouse   for  the 
of  Copper      Plaintiff. 


MlNBllS. 


The  argument  turned   upon   the  principle^  of  the 
Court's  interference  with  the  internal  administration  of 
incorporated  companies  at  the  suit  of  individual  mem« 
bers,  as  illustrated  by  the  cases  of  Adky  v.  The  WkH'- 
stable  Company  (a),  Ward  v.  The  Society  ofAttomies  (&}, 
Foss  V.  Harbottle  (c)»   Modey  v.  Alston  {d)^  Allomey^ 
General  v.  Wilson  {e\  Preston  v.  Grand  Collier  Dock 
Company*  {g)     In  support  of  the  bill  reliance  was  placed 
upon  the  charge  that,  by  the  constitution  of  the  Com* 
pany,  a  general  meeting  of  the  shareholders  could  be 
convened  only  by  the  Court  of  Assistants,  and  that  they 
refused  to  convene  such   meeting,  and  also  that  the 
Plaintiff  was  ignorant  of  the  names  and  addresses  of 
the  other  shareholders :  it  was,  however,  further  con- 
tended that  the  alleged  acts  of  misconduct  on  the  part 
of  the  Court  of  Assistants  in  reference  to  the  conversion 
of  preference  shares,  to  the  improper  issue  of  deben^ 
tures,  and  to  the  intended  transfer  of  the  property  of 
the  Company  to  trustees,  were  acts  in  excess  of  their 
legitimate  powers,  and  such  as  no  majority  of  the  share* 
holders  could  give  validity  to ;  and,  therefore,  that,  inde* 
pendently  of  the  above  charges,  shewing  the  Plaintiff's 
inability  to  convene  a  general  meeting,  he  had  a  right 
to  institute  a  suit  for  relief  in  the  present  form ;  Foss  v. 
Harbottle*  (//)    In  answer  to  which  it  was  insisted  that, 
by  the  general  law,  it  was  competent  to  any  member  of 
an  incorporated  company  to  convene  a  general  meeting 

unless 

(fl)  17  Vei.  315.  (<r)  Or.  ^  Ph.  1. 

(6)  1  CoiL  373.  (g)  1 1  Sm.  327. 

(c)  8  Hare,  461.  (h)  2  Hare,  492. 
(rf)  1  PhilL  790. 
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tiiikss  such  power  were  expressly  taken  away  by  the       1848. 
profisions  of  the  charter ;  and  that,  as  there  appeared     ^^^"^^^^ 
to  be  no  such  provision  in  the  charter  as  set  out  in  the  v, 

bill,  a  mere  unsupported  allegation  that  the  power  '^^  Com  "any 
resided  exclusively  in  the  Court  of  Assistants,  would  of  Coppbr 
not  be  attended  to.  But  it  was  further  contended  that  ^'''""^* 
there  was  nothing  to  shew,  that,  even  if  a  general  meeting 
were  convened,  it  would  be  competent  to  such  meeting 
to  rescind  resolutions  which  had  been  unanimously 
adopted  at  preceding  ones:  that,  with  respect  to  the 
chargesW  undue  preference  and  concealment,  they  were 
too  vague .  and  general,  it  not  being  alleged  that  the 
representations  made  by  the  Governor,  as  to  the  general 
state  of  the  Company's  affairs  and  the  peril  to  which 
they  were  exposed,  were  untrue ;  and,  lastly,  that  none 
of  the  transactions  complained  of  was  so  plainly  an  ex- 
cess of  the  powers  of  the  Company  as  to  entitle  indi- 
vidual members  to  impeach  them,  after  they  had  beep 
sanctioned  and  confirmed  by  general  meetings  of  the 
shareholders  at  large. 

In  the  course  of  the  argument  it  was  stated,,  that  the 
Vice-Chancellor,  in  disposing  of  the  case  below,  had  not 
entered  into  any  detail  of  the  reasons  of  his  judgment, 
but  had  merely  stated  that  there  was  at  least  some 
ground  for  the. relief  prayed,  and  that  the  resolution 
for  vesting  the  property  of  the  Company  in  trustees, 
might  alone  be  thought  sufficient  to  support  the  bill. 


T^€  Lord  Chancellor. 

This  is  one  of  those  experiments  which  are  now 
frequently  made  to  bring  the  various  questions  arising 
out  of  the  transactions  of  joint  stock  companies  within 
the  jurisdiction  of  this  Court.  I  have  had  occasion 
before  to  observe  upon  the  duty  of  the  Court  to  adapt 

Vol.  II.  3D  its 
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1848.       its  practice  to  the  varying  wants  of  the  public;  but  I 

^"^Y^    Ml  iiot  insensible  to  the  danger  of  carryii^  thb  prin- 

V.  ciple  too  fiur,  and  assuming  a  jurisdiction  which  this 

2d  Comwmy  ^*"^  "V  ^^  ^^^  *®  means  of  so  exercising  as 
of  CoppBRj  to  promote  the  object  of  the  suitors.  There  b  great 
"*'  di£Bculty  in  drawing  the  line.  Cases  of  this  kind  are^ 
therefore,  attended  with  great  difficulty;  and  I  have^ 
in  this  instance,  to  regret  that,  in  executing  the  duty 
of  reviewing  the  decision  of  Vice-CSumcellor  Knighi 
Bruce^  I  have  not  the  benefit  of  being  informed  of 
the  grounds  on  which  it  was  founded,  his  Honour 
having  merely  stated  that,  in  his  opinion,  there  was  no 
defect  for  want  of  parties,  and  that  there  was  at  least 
some  ground  for  the  relief  prayed ;  and  that  the  reso* 
lution  of  the  10th  otFebruaty  only  might  be  thought 
enough  to  support  the  bill.  I  postponed  my  judgmenti 
not  on  account  of  any  difficulty  I  felt  in  this  particular 
case^  but  because  I  thought  it  important,  as  fiu*  as 
possible,  to  act  in  conformity  with  some  recent  case^ 
and  to  expound  the  principles  on  which  the  course 
of  practice  of  thb  Court  ought,  in  my  opinion,  to  be 
founded. 

[Hb  Lordship  then  stated  shortly  the  nature  and  ob^ 
jects  of  the  suit ;  and,  after  adverting  to  the  unlimited 
power  given  to  the  Company  of  increasing  or  dimi- 
nishing its  capital,  and  to  the  constitution  and  powers 
of  the  governing  body,  he  proceeded  as  follows :  — -] 

The  first  matter  necessary  to  be  observed  upon  b  the 
complaint  made  of  the  resolution  of  the  10th  FAruary, 
1848,  authorbing  the  vesting  of  the  property  of  the  cor- 
poration in  trustees  for  the  purpose  of  paying  its  debts. 
Thb  is  the  allegation  which  Vice*ChanceUor  Ri^ht 
Bruce  b  reported  to  have  said  was  of  itself  sufficient  to 
support  the  bill ;  but  I  have  not  been  informed  whether 

it 
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it  was  supposed  to  be  an  excess  of  authority  or  an  im-  1848. 
proper  use  of  it.  I  cannot  consider  it  as  either.  The  ^lord 
bill  indeed  contains  various  charges  of  improper  issuing  «• 

of  notes,  debentures,  and  other  securities  by  the  De-  ^4  Company 
fendants ;  but  the  allegation  is  much  too  general  to  be'    o^Coppbr 
of  any  avail ;  and,  although  such  securities  are  alleged  to 
have  been  issued  at  it  heavy  discount,  I  do  not  find  any 
allegatbn  that  such  securities  were  worth  more. 

The  principal  ground  of  complabt  is  the  allegedjcon- 
version  of  preferential  shares  into  debentures.  No  par^ 
ticular  case  is  stated  amounting  to  a  fraudulent  benefit 
conferred  upon  any  individual  by  such  means;  but 
the  objection  is  made  to  the  system  adopted.  If  this 
was  fairly  done^  it  does  not  appear  what  objection  can 
be  made  to  it  It  could  only  be  done  with  the  concur- 
rence of  the  holders  of  the  preferential  shares ;  and  if 
the  debentures  given  are  not  of  more  value  than  the 
shares,  no  injury  is  done ;  and  there  is  no  charge  that 
they  are  so.  If  thejother  preferential  shareholders  shall 
allege  that  they  are  injured  by  creating  debts  which 
come  in  before  them  in  lieu  of  preferential  shares  which 
come  in  with  them,  the  original  shareholders  cannot 
join  in  any  such  case.  Both  the  creditors  and  the  pre- 
ferential shareholders  have  a  priority  to  them,  and  yet 
the  Plaintiff  makes  this  complaint  on  behalf  of  both 
sets  of  shareholders. 

This  objection  would  be  fatal  to  the  bill  in  its  pre- 
sent state.  It  is  not,  however,  the  point  on  which  I 
decide  this  case.  I  find  all  the  complaints  made  by  the 
individual  shareholder  to  consist  of  acts  within  the 
powers  of  the  corporation,  and  all  sanctioned  by  general 
meetings  of  the  shareholders,  and  no  allegation  raising 
any  case  for  the  interference  of  a  Court  of  equity  with 
the  exercise  of  such  rights. 

3  D  2  A  Court 
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]  848.  A  Court  of  equity  could  not  asBume  jurisdicdon  in 

such  a  case,  without  opening  its  doors  to  all  parties 
interested  in  corporations  or  joint  stock  companies  or 
and  Com^y  private  partnerships,  who,  although  a  small  minority  of 
of  Copper  the  body  to  which  they  belong,  may  wish  to  interfere  in 
the  conduct  of  the  majority.  This  cannot  be  done,  and 
the  attempt  to  introduce  such  a  remedy  ought  to  be 
checked  for  the  benefit  of  the  communiQr. 

In  Foss  V.  Harbottle  {a\  Sir  James  Wigram  acted  on 
this  principle,  because  the  acts  were  capable  of  con- 
firmation ;  and  in  Mazley  v.  Alston  {b)  I  expressed  mj 
strong  approbation  of  Sir  /.  Wigram*8  decision  in  that 
case.  Here  the  acts  have  been  actually  confirmed,  and 
are,  therefore,  the  acts  of  the  whole  body.  There  is  no 
case  that  calls  upon  this  court  to  entertain  such  a  suit, 
and  the  evils  of  doing  so  I  think  would  be  very  serious 
I  therefore  think  the  demurrers  must  be  allowed. 

(a)  2  Hare,4&3.  (b)  1  PM.800 
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1848. 


The  ATTORNEY-GENERAL  v.  LUCA&  Nov.  24. 


THE  Defendant^  Mr.  Lucas^  having  married  a  minor  In  settling  the 
in  fraud  of  the  Marriage  Act,  4  G.  4.  c.  76.,  this  SS^^^^ho  * 
information  was  filed  under  the  28rd  section  of  the  has  been  mar- 
Act  (a),  for  the  purpose  of  having  her  property,  con-  ofthe^pro- 
sisting  both  of  realty  and  personalty,  settled  under  the  visions  of  the 

direction  of  this  Court.  4  q.  4.  c.  76.,* 

the  Court  is 
bound  to  carry 
By  the  settlement,  as  approved  by  the  Master,  the  into  effect  the 

A'        »* 

whole  of  the  property,  both  real  and  personal,  was  to  ^^^^^  k"  ^,0 

be  vested  in  trustees,  in  trust  for  the  wife  for  life  (the  act  for  pre- 

^  venting  the 

(-)  The  .ection  pn.vides  U«t     U.  dec.a«  «.h  forf«tu«.  and  ^i^"  ^ 
ifany  valid  marriage  be  procured,      thereupon  to  order  and  direct  pecuniary  be- 
by  a  party  to  such  marriage,  to      that  all  such  estate,  right,  title,  nefit  from  the 
be  solemnized  with  a  minor,  in      and  interest   dudl  be  secured  rowriage,  as 
finaud  of  the  provisions  therein      under  the  direction  of  the  Court  ^f^uTo'L. 
contdned,  such  party  knowing      for  the^  benefit  of  the  innocent  judicing  the 
of  the  fraud,  "  it  shall  be  lawful     party,  or  of  the  issue  of  the  mar-  pecuniary  in- 
for  the  Attorney- General  &c.,      riage,  or  of  any  of  them,  in  such  terestsofthe 
by  information,  &c.  to  sue  for  a     manner  as  the  Court  shall  think  ii^Q^cent 
forfeiture  of  all  estate,  right,  title,     fit  for  the  purpose  of  preventing  {^^  ^f  ^^ 
and  interest  in  any  property  which      the  offending  party  from  deriving  marriage, 
hath  accrued  or  shall  accrue  to      any  interest  in  real  or  personal   And,  there- 
the  party  so  offending  by  force  of     estate,  or  pecuniary  ben^ts  from  ^^re,  in  a  case 
such  marriage ;  and  such  Court      such  marriage."  minor  was  a 

shall  have  power  in  such  suit  female,  the 

Court  refused 
its  sanction  to  a  general  power  of  appointment  being  given  to  her,  in  case  she  should 
die  before  her  husband,  over  one-third  of  her  property,  though  there  should  be 
children ;  as  she  might  exercise  it  in  favour  of  her  husband  to  the  prejudice  of  the 
children  ;  but  the  Court  approved  of  a  power  being  given  to  her  in  case  she  sur- 
vived her  husband,  though  there  should  be  children,  of  appointing  such  one-third 
either  by  deed  or  will ;  as  it  was  for  her  benefit  to  be  able  in  that  case  to  make 
provision  for  a  second  marriage. 

Held,  also,  that  it  was  no  objection  to  the  settlement,  that  a  child  dying  in  the 
lifetime  of  the  father,  after  having  attained  a  vested  interest  under  its  limitations, 
might  bequeath  such  interest  to  the  fiither. 

SD  S 
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The 

Attorney 

General 

Lucas. 


trast  during  the  coverture  to  be  for  her  separate  use, 
without  power  of  anticipation),  with  remainder  as  to  one- 
third,  if  she  survived  her  husband,  in  trust  for  her  ab- 
solutely ;  but  if  she  died  in  his  lifetime,  then  in  trast  as 
she  should  by  will  appoint,  and,  in  default  of  appoint- 
ment, upon  the  same  trusts  as  the  other  two-thirds : 
and  as  to  the  other  two-thirds,  whether  she  died  in  her 
husband's  lifetime  or  not,  in  trust  for  the  children  of 
the  marriage  as  she  should  by  will  appoint;  and,  in 
default  of  appointment,  equally  amongst  the  children 
who,  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age,  or  marry  with  the 
consent  of  their  parents  or  guardians,  with  the  usual 
powers  for  maintenance  and  advancement ;  and,  in  case 
there  should  be  no  child  who  should  attain  a  vested 
interest,  then,  if  Mrs.  Lucas  survived  her  husband,  in 
trust  for  her  absolutely;  and,  if  he  survived  her,  in  trust 
as  she  should  by  will  appoint,  and,  in  default  of  ap- 
pointment, for  her  heir  at  law  and  next  of  kin,  as  if 
she  had  died  intestate  and  unmarried :  and  there  was 
a  covenant  by  the  husband,  to  settle  any  after  acquired 
property  of  the  wife  to  and  upon  the  same  uses  and 
trusts. 


Exceptions  taken  to  that  settlement  by  the  Attorney- 
General  having  been  over-ruled  by  Vice-Chancellor 
Wigranh  this  was  an  appeal  f]*om  hb  Honour's  decision. 

Hie  Sdidtor'General  and  Mr.  Heathfield  appeared 
for  the  Attorney-General  (the  Appellant). 

Mr.  BoU  and  Mr,  Collins  for  the  Respondent 


On  the  part  of  the  Appellants,  it  was  said  that  the 
settlement,  as  it  stood,  did  not,  as  required  by  the  Act, 
effectually  prevent  the  husband  from  receiving  any 
pecuniary  benefit  from  the  marriage,  inasmuch  as  under 

the 
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the  power  given  to  the  wife  of  appointing  one-third  of 
the  property  bj  will,  though  she  should  die  in  the  life- 
time of  her  husband  and  leave  children,  she  might 
appoint  that  one-third  to  her  husband,  in  exclusion  of 
the  children ;  and,  feven  as  to  the  other  two-thirds,  if 
he  should  survive  any  of  his  children  after  they  had 
attained  a  vested  interest  in  a  share,  either  by  the  ap- 
pointment of  the  mother  of  in  default  of  appointment, 
he  might  acquire  such  share,  either  by  the  intestacy 
of  or  gift  from  the  child ;  to  prevent  which  it  was  sug^ 
gested  that  the  setdement  should  contain  a  proviso  that, 
in  the  event  of  the  death  of  a  child  during  the  lifetime 
of  the  father,  after  attaining  a  vested  interest,  the  share 
of  such  child  should  go  to  its  children,  if  any ;  and,  if 
none,  then  to  the  surviving  children  of  the  marriage. 


1848. 


Hie 

Attorkst* 

Gbnbral 

V. 

Ldcas*^' 


In  support  of  these  objections,  it  was  contended,  that 
the  Act  had  left  to  the  Court  none]  of  that  dbcretion 
which  it  was  in  the  habit  of  exercising  in  the  case  of  a 
clandestine  marriage  with  one  of  its  own  female  wards ; 
the  primary  object  in  those  cases  being  the  welfare  of  the 
yrard,  and  the  punishment  of  the  husband  being  only 
secondary;  Batkurst  v.  Mtirrajf{d)j  Birkett  v.  Hibbert.  {b) 
Whereas  the  primary  object  of  the  Act  was  the  pre- 
vention of  clandestine  marriages  generally,  which  it  pro« 
posed  to  effect  by  excluding  the  ofiending  party,  as  a 
puni3hment,  from  any  possibility  of  pecuniary  benefit 
from  the  marriage ;  Attomey^Generalv.  Mtdlay{cy  In 
answer  to  which  it  was  argued,  that  the  words  '^  it 
shall  be  lawful,''  and  *Vthe  Court  shall  have  power,** 
were  inconsistent  with  the  notion  that  the. Court  was 
to  have  no  discretion  in  the  framing  of  the  settlement, 
and  that  at  least  they  were  not  so  imperative  as  to 

exclude 


(a)  8  Vei.  74. 

lb)  3My.^£:.227. 


(c)  4  Ruts,  329. 
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exclude  all  coDsideratioQ  of  what  might  be  for  the 
benefit  of  the  wife  and  children;  the  effect  of  whidi 
would  be,  by  endangering  the  peace  and  harmony  of 
families,  to  involve  the  innocent  parties  in  the  punish- 
ment intended  only  for  the  guilty  one. 


7^  Lord  Chancellor* 

In  the  general  outline  of  the  argument,  as  to  the 
construction  of  the  Act,  I  concur  with  the  Appellant. 
This  case  has,  clearly,  no  analogy  to  the  ordinary 
case  of  a  clandestine  marriage  with  a  Ward  of  the  Court. 
In  those  cases  the  discretion  of  the  Court  is  unfettered; 
whereas  the  Act  certainly  meant  to  punish  the  husband, 
and  it  is  impossible  not  to  see  that  the  directions  there 
given  as  to  the  settlement,  furnish  the  rule  by  which 
the  Court  is  to  be  regulated. 


The  first  direction  is,  as  to  the  forfeiture  of  all  the 
estate  or  interest  which  the  husband  may  acquire  by 
force  of  the  marriage  —  that  iSfjtire  mariti  /  and  the  Act 
then  goes  on  to  direct  what  is  to  be  done  with  the  pro- 
perty, including  the  interest  so  forfeited :  the  direction 
is,  that  it  is  to  be  settled  for  the  benefit  of  the  wife 
and  the  issue  of  the  marriage,  in  such  manner  as  the 
Court  shall  think  fit,  for  the  purpose  of  preventing  the 
husband  from  deriving  any  interest  in  real  or  personal 
estate,  or  any  pecuniary  benefit  from  such  marriage. 

The  Court  is  to  carry  that  direction  into  effect,  as 
far  as  may  be  without  prejudicing  the  objects  of  the 
settlement :  the  husband  is  to  get  nothing  to  the  pre- 
judice of  those  parties:  but  it  would  be  a  great  injury 
to  the  wife  to  say  that,  though  she  should  have  no' 
children,  or  any  one  else  whom  she  might  be  anxious 
to  provide  for  but  her  husband,  she  is  not  to  have  the 

power 
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power  of  giving  him  a  benefit.  So  ikr,  however,  as  the 
giving  her  such  a  power  may  by  possibility  interfere 
with  any  pecuniary  interests  of  herself  or  the  issue  of 
the  marriage,  it  is  precluded  by  the  Act :  and  I  am, 
therefore,  of  opinion,  that  the  general  power  proposed 
to  be  given  to  her  by  this  settlement,  of  appointing 
one-third  of  the  property,  though  there  should  be 
children,  would  be  at  variance  with  the  directions  of 
the  Act,  and  that  the  proper  settlement  will  be — that, 
if  there  be  no  children,  the  wife  should  have  a  power 
of  appointing  the  whole,  during  the  coverture,  by  will, 
and,  if  she  survive  her  husband,  either  by  deed  or  will : 
if  there  be  children,  and  the  wife  dies  first,  then  the 
whole  to  go  to  the  children,  if  sons,  at  twentyone,  and, 
if  daughters,  at  twenty-one,  or  marriage ;  but,  if  she 
survive  her  husband,  then  two-thirds  to  the  children 
of  the  marriage,  and  one-third  to  be  subject  to  her  ap- 
pointment by  deed  or  will:  for,  though  there  is  no 
express  provision  for  the  purpose  in  the  Act,  it  is  a 
great  benefit  to  a  widow  to  be  able  to  make  provision 
for  a  second  marriage. 


1848. 


The 

Attornbt- 

General 

V, 

Lucas, 


With  respect  to  the  suggestion  of  limiting  over  the 
shares  of  children  who  should  die  during  the  lifetime  of 
their  father  after  having  attained  a  vested  interest,  I 
think  it  is  open  to  the  objection  that  it  would  be  punish- 
ing the  issue  for  the  sake  of  punishing  the  father.  It 
is  a  difierent  thing,  the  father  taking  from  the  bounty 
of  a  child,  and  taking  from  the  marriage* 
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The  equitaUe  riiHIS  was  the  renewal,  byway  of  appeal,  of  a  motion 
matters  of  ao-  which   had  been  refused  by  the  Vice-Chancellor 

count  is  con-  of  England^  for  an  injunction  to  restrain  an  action  which 
currreot  with    ,,,  ,  itt-r^^.i  ■■^-         3  -r, 

that  of  courts    had  been  brought  by  the  Defendants,  Marttn  and  Fox^ 

of  law,  and  no  ^jj^  ^^j.^  Jq  partnership  as  surveyors  and  engineers, 

can  be  laid  for  the  sum  of  6793/.,  being  the  balance  of  their  account 

^eTases^  for  work   done  and   expenses  incurred  by  them,  in 

which  it  will  the  course  of  their  employment  by  the  Company,  from 

Sis^Srti-  ^he  20th  My  IMS  to  the  7th  April  1847,  the  bill 

»«ji°g  to  it-  praying  that  the  account  might  be  taken  in  this  Court, 

discretion  not  only  as  being  a  mutual  account,  but  as  being  too 

?P^**.^®  ■'*'*"  complicated  to  be  examined  with  necessary  accuracy  in 

exercise  of       a  Court  of  law. 

which  it  will 

pay  due  regard 

to  the  nature        It  appeared  that  the  account,  which  was  delivered  by 

the  TOnducU)f  *^^  Defendants  in  October  1847,  consisted  of  about  160 
the  parties,  items  of  charge,  amounting  in  the  whole  to  upwards  of 
restrain  an        20,000/.,  against  which  credit  was  given   for  various 

action  ab^j  s^ms,  which  had,  from  time  to  time,  been  paid  by  the 

conunffliceay 

merely  on  the   company  on  account,  and  amounting  together  to  about 

SSTtfie*^-  13,700/.,  leaving  the  balance  of  6793/^  for  which  the 
ber  and  com-    action  was  brought.     The  bill  charged  that  these  pay- 

ments  rendered  the  case  one  of  mutual  accounts ;  and 
it  also  complained  of  a  want  of  particularity  in  the  items 
of  charge,  setting  forth  the  ten  first,  as  follows,  by  way 
of  a  specimen:— 

1845: 


plezit;^  of  the 
Items  in  the 
account,  a 
Judffe  at  natt 

ufge  the 
parties  to  re- 
fer it. 


An  injunc- 
tion hi  such  a  case  refused  on  the  ground  of  delaj ;  the  bill  not  havii^  been  filed 
until  six  months  after  the  action  was  commenced,  and  the  injunction  not  nxiyed  for 
until  another  six  months  after  answer,  and  when  the  cause  was  readj  for  trial. 
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1845:  Jufy2h,  Augutty  September^  October,  and  November,  BO, 
Att6Dding  your  engmeers  over  your  several  proposed  lines  of  rail* 
way,  and,  under  their  instructions,  directing  and  superintending 
preparation  of  the  surveyor's  plans,  sections,  and  lithogn^hy  of  the 
l^orth  Kent  Line  and  its  branches  [enumerating  five],  and  assisdng 
the  engineers  in  laying  on,  calculating,  and  checking  the  gra^ents, 
making  traces  for  references,  levels,  and  lithographies,  and  enlarged 
plans  of  the  several  towns  upon  the  various  lines :  evuninmg  and 
correcting  the  lithography,  and  assisting  in  getting  up  the  plans  and 
sections  for  the  deposits  with  the  Clerks  of  the  Peace  and  others, 
and  attoidance  upon  engmeers,  solicitors,  directors,  and  others,  in 
reference  to  this  business,  134  days  at  34  Sf . '  -        -  j£482    2    0 
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Cash  paid  —  Travelling  and  incidental  expenses 

9  Assistants  405  days,  at  3/.  3f . 

Cash  paid  ^-  their'travelling  and  incidental  expenses 

18  Assistants  579  days,  at2L2s. 

Cash  paid — their  travelling  and  incidental  expenses  \ 

9  As^tants  456  days,  at  1/.  lt«  ... 

Cash  paid — their  travelling  and  incidental  expenses 

Cash  —  maps,  &c.    ------ 

Presents  to  assutants,  by  order  of  Mr.  Stephenson 


£ 

«. 

d. 

135 

15 

6 

1257 

15 

0 

446 

16 

0 

1215 

18 

0 

427 

18 

0 

478 

4 

0 

209 

4 

0 

130 

0 

0 

155 

0 

0 

It  further  appeared,  that,  before  pleading  to  the 
action,  the  Plaintiffs  had  obtained  a  Judge's  order  upon 
the  Defendants  to  deliver  particulars  of  the  several  items 
of  the  account;  in  pursuance  of  which,  a  somewhat  more 
detailed  account  had  been  rendered,  and  that  a  sub* 
sequent  applicatbn  to  the  Judge  for  further  particulars 
had  been  refused/ 


The  bill  alleged,  that  many  of  the  charges  in  the 
account  were  improper,  and  it  sought  minute  disco- 
very respecting  them,  charging  that,  without  such  dis- 
covery, the  Plaintifis  woald  have  no  means  of  defending 
themselves  agamst  them ;  but  that,  with  the  aid  of 
such  discovery,  they  would  have  a  good  defence. 

The  answer,  which  was  filed  in  time  to  preiVent  the 
Plaintiff  from  obtaining  the  common  injunction,  insisted 

that 
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that  tlie  PIainti£Ps  had  shewn  no  ground  for  eqaitable 
relief,  and  that  the  bill  was  filed  merely  for  deby; 
stating  that,  though  the  action  was  brought  in  Naoember 
1847,  and  the  cause  was  at  issue  in  February  1848,  the 
bill  was  not  filed  until  the  month  of  Uaif  following, 
nor  the  injunction  moved  for  below  until  Naoember. 

Mr*  Siuart^  Mr.  J.  Bailey^  and  Mr.  Greenwood,  in  sup- 
port of  the  appeal  motion,  said,  that  the  delay  in  filing 
the  bill  was  occasioned  by  the  attempts  made  at  law  to 
obtain  a  more  detailed  account ;  and  they  relied  on  Nixon 
V.  TTie  Taff  Vale  Bailway  Company  (a),  and  particularly 
on  the  observations  of  Lords  Brougham  and  Campbell 
on  that  case,  as  to  the  invariable  practice  at  Nisi  Prins 
of  referring  such  cases,  from  the  great  inconvenience 
of  investigating  them  before  a  jury. 

IThe  Lonn  Chancellor. 

The  reasons  given  by  the  lords  for  their  judgments  in 
the  House  of  Lords  are  no  part  of  the  judgment  of 
the  house:  the  order  only  is  to  be  looked  to  for 
that.] 


Mr.  Bethell  and  Mr.  Toy/or,  for  the  Defendants,  re- 
ferred to  Kirk  V.  The  Bromley  Union  (i),  and  contended 
that  the  jurisdiction  of  this  Court,  in  matters  of  account, 
only  applied  to  cases  of  mutual  accounts  {Connor  v. 
Spaight  {c) ),  and  not  even  to  all  cases  of  that  kind :  for 
instance,  when  the  account,  though  mutual,  was  so 
simple  as  to  be  easily  taken  at  law.  Foley  v.  HHL{d) 
That  in  the  present  case,  the  account  was  not,  within 
the  meaning  of  the  rule,  a  mutual  one,  as  all  the  items 
on  one  side  were  admitted.    That,  in  Nixon  v.  The  Ta^ 

Baihoay 

(a)  lCLJtrm.N.S.Ul.  (c)  I  S(^  ^  Lef.  d09. 

lb)  Ante,  p.  640.  (d)  I  PhilU  399. 
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SaihBitjf  Company^  there  was  a  complication  of  several 
accounts ;  besides  which,  no  action  had  been  brought 
before  the  bill  was  filed ;  and  that  no  case  was  to  be 
found  in  which^  the  jurisdicdon  being  confessedly  con- 
current, this  Court  had  interfered  after  a  Court  of  law 
had  got  possession  of  the  matter. 

[The  Lord  Chancellob. 

Suppose  a  case  in  which  it  was  quite  clearly  more  fit 
that  the  account  should  be  taken  in  equity  than  at  law, 
and  that  an  action  had,  nevertheless,  been  brought;  do 
you  mean  that  in  such  a  case  this  Court  would  not 
grant  an  injunction  ?  The  only  consequence  would 
be,  that  both  the  proceedings  would  go  on  together.] 

Mr.  Stuart^  in  his  reply,  denied  that  the  Plaintiff's 
object  was  delay,  and  offered  to  pay  the  whole  amount 
claimed  into  Court;  but  Mr.  Betkett,  on  being  asked 
by  the  Lord  Chancellor  whether  he  was  willing  to  ac- 
cept that  offer,  declined  it. 
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7%^  Lord  Chancellor. 

I  am  of  opinion  that  this  is  not  a  proper  case  for  an 
injunction.  It  is  applied  for  upon  the  ground  that, 
under  the  circumstances  disclosed  in  the  pleadings, 
jnsUce  cannot  be  done,  or  not  so  effectually  done,  by 
a  trial  of  the  action  as  by  an  account  taken  before  the 
Master.  That  may  be ;  but  it  does  not  of  necessity 
follow  that  the  trial  of  the  action  ought  to  be  restrained. 
The  observations  of  two  noble  lords  in  the  House  of 
Lords,  in  the  case  of  the  Taff"  Vale  Railway  Compamf 
V.  Nixon  (a)^  have  been  referred  to  as  expressing 
opinions  that  accounts  ought  to  be  decreed  in  all  cases 


m 


(a)  Xa^Bh^AU.N.S. 
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in  which  references  would  be  pressed  at  nisi  prhis;  I 
apprehend  that  those  observations  were  not  intended 
to  intimate  any  such  rule  or  opinion,  but  were  int^ided 
only  to  exemplify  the  great  difficulty  in  dealing  with 
such  cases  at  law.  But  be  that  as  it  may,  I  cannot  accept 
any  such  ground  or  measure  for  exercising  the  equitable 
jurisdiction  of  this  Court  in  matters  of  account.  It  has 
rules  and  principles  of  its  own,  although  the  practical 
difficulty  experienced  in  proceedmg  at  law  does  form 
an  important  consideration  in  the  exercise  of  the  <£r>* 
cr^tonof  this  Court. 


The  jurisdiction  in  matters  of  account  is  not  ex- 
ercised, as  it  is  in  many  other  cases,  to  prevent  injustice 
which  would  arise  from  the  exercise  of  a  purely  l^al 
right,  or  to  enforce  justice  in  cases  in  which  Courts 
of  law  cannot  aflTord  it ;  but  the  jurisdiction  is  concur- 
rent with  that  of  the  Courts  of  law,  and  is  adopted 
because,  in  certain  cases,  it  has  better  means  of  as- 
certaining the  rights  of  parties.    It  is,  therefore,  im- 
possible with  precision  to  lay  down  rules  or  establish 
definitions  as  to  the  cases  in  which  it  may  be  proper 
for  this  Court  to  exercise  this  jurisdiction.    The  in- 
finitely varied  transactions  of  mankind  would  be  found 
continually  to  baffle  such  rules,  and  to  escape  from 
such  definitions.    It  is,  therefore,  necessary  for  this 
Court  to  reserve  to  itself  a  large  discretion,  in  the  ex- 
ercise of  which  due  regard  must  be  had,  not  only  to 
the  nature  of  the  case,  but  to  the  conduct  of  the  parties. 
In  the  present  case,  both  concur  in  satisfying  me  that 
the  trial  of  the  action  at  law  ought  not  to  be  stayed ;  it 
is  not  a  case  of  mutual  accounts— *  the  only  items  on 
the  one  side  being  certain  payments  by  the  Company 
to  the  Plaintiff}  at  law,  which  are  not  in  dispute.     The 
only  matter  in  contest,  therefore,  is  the  amount  of  th^ 
claim  of  the  surveyors,  for  services  rendered  to  the 

Company : 
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Company :  they  cannot  recover  for  any  thing  they  do 
not  prove  to  have  been  done  under  proper  authority, 
or  for  more  than  they  can  prove  such  service  to  be  fairly 
worth.  That  the  Defendants  at  law  may  have  required 
discovery  to  meet  such  chum,  is  not  now  the  question ; 
whatever  they  established  a  right  to  they  have  had; 
and,  it  is  pretty  i>bvious  from  the  frame  of  the  bill^ 
that  this  was  all  they  originally  sought,  although,  to 
avoid  the  immediate  payment  of  costs,  the  bill  is  made 
to  pray  relief.  That  such  was  the  view  the  Plaintifi 
in  equity  took  of  their  own  case  is  also  pret^  evident, 
from  the  course  of  proceeding.  In  October  1847  the 
account  was  delivered;  and,  in  November  1847,  the 
action  was  commenced:  in  Februaiy,  1848,  it  was  at 
issue;  but  the  bill  was  not  filed  till  the  12th  Mmf  1848 ; 
and,  although  the  answer  was  filed  on  the  34th,  the 
application  for  an  injunction  was  not  made  until  the 
ISth  November;  and  now,  the  cause  standing  for  trials 
I  am  asked  to  restrain  the  Plaintiflb  at  law  from  pro« 
ceeding  in  their  action. 


1848. 


North- 
eastern 

Railway 
Company 


That  this  Court  ought  to  be  much  influenced^  in 
cases  of  this  kind  by  any  unexplained  delay  on  the 
part  of  the  Plaintifi  in  equi^,  I  stated  in  TJiorpe  v. 
Hughes  (a) ;  and  it  would,  I  think,  be  a  matter  of  re-' 
proaoh  to  this  Court,  if,  in  a  case  of  concurrent  jurist 
diction,  a  party  having  proceeded  at  law  up  to  the 
period  of  trial  should  be  restrained  by  injunction  from 
trying  his  action  upon  the^  application  of  his  oppcment, 
who^  during  that  peri^,  without  any  adequate  excuse^ 
permitted  him  so  to  proceed  without  any  application  to 
this  Court.  In  the  exercise  of  the  large  discretion  which, 
in  such  cases,  is  vested  in  this  Court,  I  am  of  opinion 
that^  under  these  circumstances,  this  Court  ought  not 
to  interfere,  and  that  this  motion  should  be  dbmissed, 
with  costs. 

;(a)  ZiL^C.  761. 


76*  CASES  IN  CHANCERY. 

18*8. 


A>.8i,».  ROWLAND  V.  MORGAN. 

Dec.  4. 

AdirectioD  HPHE  question  raised  by  this  appeal  arose  upon 
teo^rt  of^  *  "^  certain  bequests  of  chattels  as  heirlooms,  contained 
chattelfl  that     in  the  will  and  the  second  codicil  of  Henry  Earl  of 

as^eiriooiS^    Abergavenmf^  who  died  in  1843. 

although  ac^ 

coiopanied  by 

a  direction  to        The  testator  was  seised  of  certain  ancient  family 

to^iMi^*^"  estates,  which  were  inalienably  settled  by  an  Act  of  Par- 

inyentory  of  liament  in  the  reign  of  Philip  and  Mafy^  and  under  the 

raider  Buch^^  limitations  of  which  he  was  tenant  in  tail  male,   but 

'bequest  exe*  restricted  from  barring  the  entail.     He  was  also  seised 

to  a  Court^  ^^  ^^^  of  other  estates,  which  he  had  himself  purchased. 

Equity  any      and  these  he  devised  by  his  will  to  trustees,  in  trust  for 

power  to 

modify  the       bis  eldest  son  John  Viscount  Nedlle  for  life,  without 

^■J^^  ^  impeachment  of  waste,  remainder  to  trustees  to  preserve, 
whatever  that  remainder  to  the  use  of  such  person  or  persons  as 
ndl  thouffh  ^'^^^^^  ^^  might  be  next  entitled,  upon  the  decease  of 
disapproved,  the  said  son,  to  the  family  entailed  estates,  in  such 
finn&  settled  ^^^^  ^^^  course  successively,  and  for  such  estate  and 
by  modern  estates,  and  subject  to  such  powers  &c.  as  were  ex- 
overruling  the  pressed  in  the  Act  of  Philip  and  Mary ;  after  which 
rontrarydoc-  came  the  following  bequest : 

Hardwidce^  to 

^^^^ncw  di8-      FT  II  ^jjj  J  jiepgjjy  gjye  and  bequeath  to  my  son  John 

Viscount  Neville^  and  to  his  heirs,  earls  of  Abergavemyt 
my  gold  and  silver  plate  and  pictures,  and  all  my 
books,  lace,  family  pearls,  necklaces,  silver  boxes  and 
family  robes,  and  all  diamonds,  miniatures,  and  gold 
and  silver  ornaments,  to  be  held  as  heirlooms,  except 
such  things  as  I  shall  specifically  bequeath  by  this  my 
will.     And  I  direct  that  my  executors  do  make  an 

inventory 
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inventory  of  all  such  chattels  and  effects.**    The  tes"        1848. 

tator  then  gave  all  his  wine  and  other  liquors,  and  all     "^^^"^ 
,      °  1        '  Rowland 

his  carriages  and  horses,  his  deer  and  all  his  live  stock,  v. 

and  also  his  household  furniture,  linen  and  china,  to  his         onQAi^, 
said  son  John  Viscount  NeviUef  **  For  his  own  use  and 

benefit  for  ever.'* 

» 

By  the  second  codicil,  after  making  some  trifling 
bequests,  the  testator  proceeded  as  follows:  *^  And  I 
declare  my  will  to  be  that,  in  addition  to  the  articles 
and  things  I  have  in  my  will  made  heirlooms,  all  and 
singular  the  miniatures  and  pictures,  and  all  other  the 
articles  contained  in  two  green  boxes  tied  with  tape, 
and  sealed  with  my  seal,  and  which  are  deposited  in  a 
drawer  in  my  library,  and  also  all  the  miiniature  seals 
and  all  other  the  articles  contained  In  a  small  cabinet  in 
my  gallery,  shall  be  considered  and  taken  to  be  heir- 
looms, and  I  hereby  give  and  bequeath  them  to  my  ex- 
ecutors as  heirlodms  in  my  family,  and  I  hereby  autho- 
rise and  direct  my  executors  to  make  an  inventory  of 
all  and  singular  the  articles  hereby  bequeathed,  and  I 
authorise  them  to  open  such  boxes  and  cabinet  for  that 
purpose.'* 

The  testator  left  his  eldest  son  John  Viscount  Neville 
and  a  younger  son  William^  for  whom  provision  was 
also  made  by  the  will,  and  two  grandsons,  children  of 
his  son  William^  who  were  also  named  in  his  will,  his 
only  male  issue  surviving  him.  On  his  death,  his  eldest 
son  John  succeeded  to  the  title  and  entailed  estates,  but 
died  shortly  after  unmarried  ;  whereupon,  the  title  and 
estates  having  devolved  on  the  testator's  second  son 
William^  the  question  arose  whether  the  articles  be- 
queathed by  the  will  and  second  codicil  as  heirlooms  • 
belonged  to  the  executors  of  Earl  John^  as  having  vested 
absolutely  in  him,  or  whether  those  bequests  were  to  be 

Vol.  II.  3  E  considered 
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considered  executory,  in  which  case  Earl  John  worfd 
have  been  entitled  only  to  the  enjoyment  of  the  articles 
for  his  life. 

The  suit  was  instituted  by  the  surviving  trustee  and 
executor  of  the  testator's  will  against  Earl  IViUiam  and 
his  two  sons  and  the  executors  of  Earl  Jokn^  for  the 
purpose  of  having  the  decision  of  the  Court  upon  that 
question ;  and  Vice-Chancellor  Wigram^  before  whom 
the  cause  was  heard,  having  decided  in  favour  of  the 
executors  of  Earl  John  {a\  Earl  WilUam  brought  this 
appeal. 

The  argument  in  support  of  the  appeal ,  consisted 
chiefly  of  a  critical  examination  of  the  authorities  for 
the  purpose  of  establishing  that  the  decisions  of  Lord 
Hardwicke  in  Gamer  v.  Grosvenor  (i)  and  Traffbrd  v. 
Trqffbrd{c)  had  not  been  so  distinctly  overruled  by  the 
decisions  of  Lord  ThurUriD  in  Foley  v.  Bumell{d).  and 
Faughan  v.  Burslem  {e)  as  to  preclude  the  Court  from 
acting  upon  Lord  Hardwicke*s  doctrine,  that  bequests 
of  this  kind  were  to  be  considered  as  executory. 

The  other  cases  which  were  referred  to  upon  this 
point  are  mentioned  in  the  Lord  Chancellor's  judgment. 

Mr.  Bethell^  Mr.  Leey  and  Mr.  Goodeve,  for  the  Ap« 
pellant,  and  the  Solicitor^General  and  Mr.  Simson  for 
his  two  sons,  who  were  infants,  contended,  that  the  I)e- 
quest  was  executory,  and  that  the  chattels  ought  to  be 
settled  in  such  a  manner  as  to  go  with  the  estates  as  far 
as  the  rules  of  law  and  equity  would  permit 


Mr. 


(a)  6  Hare.  463. 
(&)  Barnard.  54,     5  Madd, 
337. 


(c)  3  Atk.  347. 

(d)  1  B.  a  C.  274. 

(e)  3  B.  C.  C.  101. 
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The  LoBD  Chancellor. 

The  only  question  I  have  to  consider  is,  whether  this 
case  falls  within  the  principle  of  those  decisions  which 
have  overruled  Lord  Hardwick^syxAffa&aXs  in  Gonoer  v. 
Grosvenor{a)  and  Trqffbrd  v.  Trctffbrd{b)j  for  I  am 
not  at  liberty  to  depart  from  such  principle,  whatever 
my  opinion  may  be  as  to  the  propriety  of  its  original 
adoption. 

In  ]  806,  in  the  case  of  the  Duke  of  Newcastle  v. 
Lady  Lincoln  (r).  Lord  Eldon  thought  himself  so  bound 
m  the  House  of  Lords.  After  the  lapse  of  more  than 
forty  years  I  cannot  be  less  bound  in  this  Court ;  but 
Lord  Eldofi  did  not  think  himself  at  that  time  pre- 
cluded, and  I  do  not  now  think  myself  precluded,  from 
expressing  regret  that  Lord  Hardwici^s  decisions  had 
been  departed  from,  seeing  that  those  decisions  were 
not  obnoxious  to  any  principle,  and  enabled  the  Court 
to  carry  into  effect  the  very  obvious  intention  of  the 
testator ;  whereas  those  which  have  overruled  them 
treat  provisions  of  this  sort,  as  Lord  Hardwicke  ex- 
presses it  in  Gower  v.  Grosvenor,  as  express  gifts  to  the 
party,  on  purpose  to  defeat  the  intention  of  the  testator; 
but,  however  much  I  may  lament,  I  cannot  correct,  the 
evils  arising  from  these  later  cases:  I  have  therefore 
only  to  consider  1st.  What  is  the  rule  and  principle 
established  by  these  late  cases?  and,  2ndly.  Does  the 
present  case  fall  within  it. 


In 


(d)  Ub.  supr, 
(&)  Ub.  svpr. 


(c)  12  Vet.  917. 


1848. 
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Morgan. 
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tn  Gawer  v»  Grasoenar  there  was  no  express  gift,  Gut 
a  direction  that  certain  chattels  should  go  as  heirlooms^ 
as  the  testator's  real  estate  was  settled,  and  Lord  Hard" 
mcke  held  that  this  was  to  be  taken  as  directory  to 
his  executors,  and  said  that  when  a  man  makes  use  oi 
words  of  this  kind,  he  does  not  make  the  limitation 
himself,  but  he  leaves  it  to  the  law  to  do  it  for  him ;  and 
in  Trqffbrd  v.  Traffbrd  (a),  in  which  there  was  a  direct 
gift,  he  considered  it  as  controlled  by  the  general  intent. 

If  these  were  now  the  ruling  authorities  there  would 
be  no  doubt  of  their  governing  the  present  case :  but 
the  last  of  these  decisions  was  in  1746;  and  in  1783 
the  case  of  Foley  v.  Bumell  (i)  was  heard  before  Lord 
Thurlorjo^  who  decided  upon  the  point  now  in  question 
without  any  argument,  the  facts  having  been  misunder- 
stood throughout  the  discussion;  but,  upon  a  rehear- 
ing before  the  Lords  Commissioners,  L/mghboraugh^ 
Judge  Ashurst  and  Baron  Hotham^  Lord  Hardwick^s 
judgments  were  overruled.  Certain  estates  being  so  de- 
vised that  Edward  Foley  became  tenant  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  remainder 
over  for  life,  Sec  certain  chattels  were  bequeathed  to  be 
held  and  enjoyed  by  the  several  persons  who  irom  time 
to  time  should  respectively  and  successively  be  entitled 
to  the  use  and  possession  of  his  houses,  as  in  the  nature 
of  heirlooms,  to  be  annexed  and  go  along  with  the 
houses  for  ever.  Edward^  the  tenant  for  life,  having  had 
a  son  born,  who  died  shortly  afterwards,  the  question 
was  whether  Edward^  as  representative  of  such  son,  or 
the  Plaintiffs,  who  were  devisees  in  remainder,  were 
entitled  to  those  chattels ;  and  the  Lords  Commissioners 
held  that  Edward  was  entitled,  expressly  upon  the 
ground  that  the  deceased  son,  having  been  tenant  in  tail 
of  the  houses,  was  absolutely  entitled  to  the  chattels ; 

each 
(a)  Ub.  tupr.  (b)  I  B.  C.  C.  274. 
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each  of  those  learned  Judges  stating  that  the  infant  was 
entitled  according  to  the  terms  used,  and  that  the  Court 
would  not  control  them.  This  case  went  to  the  House  of 
Lords,  and  is  reported  in  4  Bro.  P.  C.  328.,  and  the 
decree  was  there  affirmed  in  1785|  the  House  having, 
by  consulting  the  Judges,  adopted  a  course  which  proved, 
beyond  all  doubt,  their  opinion  that  the  rights  of  the 
parties  were  to  depend  upon  the  legal  import  of  the 
terms  used  in  the  will,  and  not  upon  the  consideration 
of  anything  a  Court  of  Equity  might  do  £br  the  purpose 
of  carrying  the  apparent  general  intent  into  execution. 


1848. 


Rowland 

V, 

Morgan. 


In  Vaughan  v.  Burslem  (a),  in  the  year  1 790,  Lord 
ThnrlotD  acted  upon  the  same  rule.  There  was  no 
direct  gift,  but  the  direction  was,  that  the  chattels 
should  go  as  heirlooms  with  the  real  estates,  and  be 
Jield  and  enjoyed  by  the  person  or  persons  who  should, 
for  the  time  being,  be  entitled  to  the  testator's  real 
estates,  as  far  as  the  rules  of  law  and  equity  would 
permit,  and  he  directed  that  an  inventory  of  the  plate 
-should  go  with  the  estates. 


Such  were  the  decisions  which  Lord  Eldon,  in  1806, 
reviewed  in  the  case  of  Lady  Lincoln  v.  TAe  Dtdre  of 
Newcastle  (b)^  when  he  came  to  the  conclusion  that, 
although  he  preferred  the  doctrine  of  Lord  Hardwicicy 
-tlie  rule  as  laid  down  in  these  subsequent  cases  was  to 
be  the  rule  for  the  future ;  and,  concurring,  as  I  do,  in 
that  opinion,  it  is  useless  to  consider  what  my  judgment 
in  this  case  might  have  been,  if  these  later  decisions 
had  not  taken  place.  The  question,  indeed,  is  now 
further  precluded  by  other  cases  which  have  followed  the 
same  rule,  as  Carr  v.  Lord  Erroll  (c).     In  Lord  Deer' 

hurst 


(a)  3  B.  C.  C.  100. 
(A)  12  Vet.  226. 


(c)  14  Vet.  478. 
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hursi  V.  Date  of  Si.  Atbaris  {a\  Sir  «7.  Leach  affirmed 
the  rule  laid  down,  saying,  that  it  was  a  direct  gift,  and 
nothing  executory ;  although  he  did  not  very  strictly 
act  upon  it,  when  he  declared  all  persons  tenants  for 
life,  whom,  being  in  esse  at  his  death,  the  testator 
might  have  made  so.  This  decision,  however,  was 
reversed  in  the  Lords  (6),  upon  grounds  which  do  not 
touch  the  present  case.  Lord  Dorchester  v.  The  Earl 
of  Egingham^  before  Sir  W.  Grcmt,  1813  (c),  and 
•Mackworth  v.  Hinxman^  before  Lord  Langdale^  in 
1888  ((2),  do  not  apply  directly  to  the  present  question, 
but  both  tend  to  exemplify  the  soundness  of  the  prin- 
ciple adopted  by  Lord  Hardwicke* 


2ndly.  It  remains  to  be  considered  whether  this  case 
does  or  does  not  fall  within  the  principle  of  those  deci* 
sions  by  which,  I  have  said,  that  I  find  myself  bound. 
By  those  decisions,  a  gift  of  chattels  to  be  used  as 
heirlooms,  and  enjoyed  by  the  persons  entitled  to  real 
estates,  is  to  be  treated  as  a  direct  gift,  and,  therefore, 
vests  in  the  first  person  entitled  to  an  estate  of  inherit- 
ance in  the  land,  and  is  not  to  he  protected  further  by 
the  interposition  of  a  Court  of  Equity.  By  the  will, 
the  gift  is  to  my  son  John^  Lord  Viscount  NeviUe,  and 
to  his  heirs,  Earls  of  Abergavenny.  John  became  Earl 
of  Abergavenmj :  the  words  were  well  adapted  to  create 
an  estate  of  inheritance ;  not  less  so  by  the  qualifica- 
tion required  of  being  Earls  of  Abergavenny.  It  is  true 
that  the  testator  has  added  that  the  articles  bequeathed 
are  to  be  held  as  heirlooms,  and  that  his  executors 
should  make  an  inventory  of  them,  leaving  no  doubt 
as  to  what  he  intended,  and  iaifording  a  sure  guide 
to   the   Court,    how   to   carry  his  purpose  into  effect 

if 


(a)  5  Madd.  238. 
lb)  2  67.  «J- -Pin.  611. 


(c)  3  Beat.  180.  d. 
{d)  2  JTato,  668. 
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if  it  had  the  power  to  interfere ;  but  circumstancesy 
which,  the  cases  I  have  observed  upon  decide,  do  not 
prevent  the  gift  being  direct,  and  therefore  do  not  give 
the  Court  any  such  power. 

The  second  codidi  does  not  vary  the  case,  as  it  ap- 
pears upon  the  will,  for  it  only  gives  certain  other 
chattels  as  heirloonis,  and  directs  an  inventory  to  be 
made  by  his  executors,  and  it  ^ves  those  articles,  in 
addition  to  the  articles  and  things  by  the  will  made 
heirlooms.  The  case  upon  the  will  and  codicil  is,  I 
think,  the  same ;  Johnf  Lord  NeviUe,  was  the  testator's 
heir,  and  had  an  estate  of  inheritance  [in  the  chattels], 
under  the  words  of  the  will,  without  reference  to  the 
titles  to  the  real  estates,  which  are  not  referred  to; 
the  only  heirship  referred  to  being  the  heirship  of  the 
earldom,  and  that  only  for  the  purpose  of  restricting 
and  qualifying  the  fee  before  given. 

Acting  upon  the  rule  established  in  the  cases  before 
referred  to,  that  this  bequest  is  to  be  treated  as  direct, 
and  not  executory,  I  am  bound  to  declare  that  JbAif, 
the  eldest  son,  became  absolutely  entitled  to  both  sets 
of  these  chattels,  and,  therefore,  to  confirm  the  decree 
appealed  from,  with  costs. 
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Dec.  22.  In  the  Matter  of  the  LONDON  and  SOUTH 

WESTERN  Railway  Extension  AcU 

Ex  parte  STEVENS. 

The  sum  de-  riiHE  Company  having  occasion  to  take  immediate 
ndlway  com-  possession  of  a  piece  of  land  in  which  Mrs.  Stevens 

pany  in  Court  had  an  interest,  but  being  unable  to  come  to  an  agree* 
85th  section  ment  with  her  as  to  the  price  of  such  interest,  the 
of  the  Lands'  Company  had  it  valued  by  a  surveyor  in  the  manner 
8  Tfc^.  c.  18.,    prescribed  by  the  85th  section  of  the  Lands'  Clauses 

to°M  'lief  for  ^^^  (^  ^'^'-  *^-  ^^•^»  *°^  P*^^  *®  ^"™  ^^  ^^^'-^  ^""i? 
the  costs  of      the  amount  of  such  valuation,  into  Court,  at  the  same 

bulupon^due  ^™®  executing  a  bond  as  required  by  that  section, 
performance  The  purchase  having  afterwards  been  completed,  and 
tionofthe  '    the  purchase*money  paid,   the  Company  presented  a 

bond  men-       petition  for  payment  out  of  Court  of  the  sum  so  de- 

tioned  ui  the 

same  section,    posited ;  but,  at  the  hearing  of  the  petition  before  the 

2^  entitH^to  Vice-chancellor  of  England,  it  was  opposed  by  Mrs, 
have  the  ^  Stevens,  on  the  ground  that  she  had  been  put  to  certain 
ouTto  them  ^^^^  "'y  ^^®  purchase,  which  the  Taxing  Master,  in  tax- 
notwithstand-  ing  her  costs,  had  not  thought  fit  to  allow,  as  not  falling 
d"ency  ota        within  the  terms  ot  the  80th  section  of  the  Act;  but  for 

question  be-  which  she  insisted  that  she  was  entitled  to  a  lien  on  the 
tween  them 

and  the  ven-  fund  in  Court;  and  the  Vice-Chancellor,  aller  observ- 
dor  with  Jq^  ^{^^^  ^i^g  gi^^l^  section  contained  no  imperative  direc- 

respect  to  °  *^ 

such  costs.       tion  to  the  Court  to  order  repayment  of  the  deposit  upon 

servedVi^h  a  ^^^  completion  of  the  purchase,  and  that  it  was  reasonable 
petition  does    that  whatever  costs  the  vendor  might  fairly  be  entitled 

not  forfeit  his 

right  to  the  to 

costs  of  his 

appearance  merely  because  his  counsel  at  the  hearing  has  raised  an  uasuccessfiil 

opposition  to  the  prayer. 
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to  against  the  Company  should  be  paid  before  the  fund        1848. 
was  parted  with,  made  an  order  referring  it  to  the  Master      j^^L^ 
to  inquire  whether  any  and  what  costs  had  been  pro*      Stevbns* 
perly  incurred  by  Mrs.  Stevens  in  consequence  of  the 
purchase  or  taking  of  the  lands,  other  than  the  costs 
specially  provided  for  by  the  80th  section  of  the  Act. 

Upon  an  appeal  by  the  Company  from  that  order» 

Mr.  Stuart  and  Mr.  Law  appeared  for  the  Appellant. 

The  Solicitor-General  and  Mr.  Taylor^  for  the  Re- 
spondent, gave  up  the  claim  of  lien,  and  rested  their  case 
upon  the  ground  taken  by  the  Vice  Chancellor. 

The  Lord  Chancellor  (without  hearing  a  reply). 

I  have  not  to  decide  whether  the  party  is  entitled  to 
any  costs  against  the  Company,  or,  if  she  is,  what  is  her 
remedy ;  but  merely  whether  she  is  entitled  to  the  pay- 
ment of  such  costs,  if  any,  out  of  this  fund. 

The  Act  provides  that,  in  the  case  which  here  occurred, 
the  Company,  before  taking  possession  of  the  land, 
should  deposit  the  estimated  value  and  execute  a  bond ; 
and  that,  upon  the  condition  of  such  bond  being  fully 
performed,  it  should  be  lawful  for  the  Court  to  order 
that  the  money  so  deposited  should  be  repaid  to  the 
party  depositing  it  Here  it  is  not  disputed  that  the 
condition  of  the  bond  has  been  fully  performed :  and 
that  being  the  case  it  is  quite  impossible,  without 
acting  against  the  provisions  of  the  statute,  to  refuse  the 
order  which  the  Company  asks  for  payment  out  of 
Court  of  this  money.  I  have  nothing  to  do  upon  that 
application  with  any  question  of  costs  that  the  owner 
of  the  land  may  have  incurred,  unless  such  costs  are 

made 
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1848.  made  by  the  Act  a  charge  on  the  fand,  which  they' 
^^cart  olesrly  are  not.  My  order  will  not  prejudice  any  chum 
Stbvbns.  which  the  party  may  have  and  which  he  may  bring 
forward  in  a  proper  way.  If  the  Coort  has  jarisdic- 
tion  to  entertain  any  question  of  costs,  about  which  I 
say  nothing,  it  would,  on  a  proper  case  being  mado, 
put  it  in  a  course  of  inquiry ;  but  there  is  no  ground 
whatever  for  engrafting  such  an  inquiry  upon  the  order 
to  be  made  on  the  present  application. 


The  counsel  for  the  Appellant  then  submitted  that, 
as  the  Respondent  had  improperly  opposed  the  applica- 
tion below,  she  was  not  entitled  to  the  costs  of  it. 

The  Lord  Chancellor.    . 

A  party  served  with  a  petition  does  not  forfeit  his 
right  to  costs  by  his  counsel,  at  the  hearing,  raising  a 
claim  unsuccessfully. 


Dec.22.  TULK  V.  MOXHAY. 

A  covenant  TN  the  year  1808  the  Plaintiff,  being  then  the  owner  in 
betwe^  vcn-  -■-  f^^  of  the  vacant  piece  of  ground  in  Leicester  Squaref 
chaser,  on  the   as  well  as  of  several  of  the  houses  forming  the  Square, 

that  thc>uf-    *°*^  ^^®  P^^^®  ^f  ground  by  the  description  of  "  Leicester 

chaser  and  his  Square 

assigns  shall 

use  or  abstfun 

from  using  the  land  in  a  particular  way,  will  be  enforced  in  Equitv  against  all 

subseouent  purchasers  with  notice,  independently  of  the  question  whether  it  be 

one  wnich  runs  with  the  land  so  as  to  be  binding  upon  subsequent  purdiasers  at  kw. 
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Square  Garden  or  Pleasure  Ground,  with  the  equestrian 
statue   then  standing    in  .the  centre  thereof,    and  the 
iron  railing  and  stone  work  round  the  same,"  to  one 
JBlm^in  fee:   and  the  deed  of  conveyance  contained  a 
covenant  by  JElmSy  for  himself,  his  heirs,  and  assigns, 
with  the  Plaintiff,  his  heirs,  executors,  and  adminis- 
trators, "  that  Ebns,  his  heirs,  and  assigns  should,  and 
would  from  time  to  time,  and  at  all  times  thereafter  at 
bis  and  their  own  costs  and  charges,  keep  and  maintain 
the  said  piece  of  ground  and  Square  Garden,  and  the 
iron   railing  round  the  same  in  its  then  form,  and  in 
sufficient  and  proper  repair  as  a  Square  Garden  and 
Pleasure  Ground,  in  an  open   state,  uncovered  with 
any  buildings,  in  neat  and  ornamental  order ;  and  that 
it   should  be   lawful  for  the  inhabitants  of  Leicester 
Square,  tenants  of  the  Plaintiff,  on  payment  of  a  reason* 
able  rent  for  the  same,  to  have  keys  at  their  own  ex- 
pense and  the'  privilege  of  admission  therewidi  at  any 
time  or  limes  into  the  said  Square  Garden  and  Pleasure 
Ground." 


The  piece  of  land  so  conveyed  passed  by  divers 
mesne  conveyances  into  the  hands  of  the  Defendant, 
whose  purchase  deed  contained  no  similar  covenant 
with  his  vendor:  but  he  admitted  that  he  had  pur- 
chased with  notice  of  the  covenant  in  the  deed  of  1808. 


Tlie  Defendant  having  manifestc^d  an  intention  to 
alter  the  character  of  the  Square  Garden,  and  asserted 
a  right,  if  he  thought  fit,  to  build  upon  it,  the  Plaintiff, 
who  still  remained  owner  of  several  houses  in  the 
Square,  filed  this  bill  for  an  injunction ;  and  an  injunc'* 
tion  was  granted  by  the  Master  of  the  Rolls,  to  restrain 
the  Defendant  from  converting  or  using  the  piece  of 
ground  and  Sqdare  Garden,  and  the  iron  railing  round 
the   same,  to    or   for  any   other   purpose   than   as    a 

Square 
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1848.        Square  Garden  and  Pleasure  Ground  in  an  open  state^ 
^jJ^J^     and  uncovered  with  buildings. 


MOXHAY. 


On  a  motion,  now  madei  to  discharge  that  order, 

Mr.  JB.  Palmer^  for  the  Defendant,  contended  that 
the  covenant  did  not  run  with  the  land,  so  as  to  be 
binding  at  law  upon  a  purchaser  from  the  covenantor, 
and  he  relied  on  the  [dictum  of  Lord  Brougham  C.  in 
Keppell  V.  Bayley  (a),  to  the  eifect  that  notice  of  such 
a  covenant  did  not  give  a  Court  of  Equity  jurisdiction 
to  enforce  it  by  injunction  against  such  purchaser,  in- 
asmuch as  '^  the  knowledge  by  an  assignee  of  an  estate, 
that  his  assignor  had  assumed  to  bind  others  than  the 
law  authorised  him  to  affect  by  his  contract,  —  had 
attempted  to  create  a  burthen  upon  property  which  was 
inconsistent  with  the  nature  of  that  property,  and  un- 
known to  the  principles  of  the  law— could  not  bind 
such  assignee  by  affecting  his  conscie^bce.'*  In  applying 
that  doctrine  to  the  present  case,  he  drew  a  distinction 
between  a  formal  covenant  as  this  was,  and  a  contract 
existing  in  mere  agreement,  and  requiring  some  fur- 
ther act  to  carry  it  into  efiect ;  contending  that  exe- 
cutory contracts  of  the  latter  description  were  alone 
such  as  were  binding  in  equity  upon  purchasers  with 
notice ;  for  that  where  the  contract  between  the  parties 
was  executed  in  the  form  of  a  covenant,  their  mutual 
rights  and  liabilities  were  determined  l)y  the  legal 
operation  of  that  instrument,  and  that  if  a  Court  of 
Equity  were  to  give  a  more  extended  operation  to  such 
covenant,  it  would  be  giving  the  party  that  for  which 
he  had  never  contracted.  He  admitted,  indeed,  that 
the  decisions  of  the   Vice-Chancellor  of  England  in 

IVhaiman 

(a)  2M.^K.  547, 
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Whatman  v.  Gibson  (a),  and  Schrdber  v.  Creed  (i),  were  1848. 
not  reconcileable  with  that  doctrine ;  but  be  referred 
to  the  present  Lord  Chancellor's  order,  on  appeal,  in 
Mann  v.  Stephens  (c\  as  apparently  sanctioning  it  by 
the  liberty  there  given  to  the  Plaintiff  to  bring  an 
action,  from  which  it  was  to  be  inferred,  that  his  Lord- 
ship thought  that  the  right  of  the  Plaintiff  to  relief  in 
equity  depended  upon,  and  was  commensurate  with,  his 
right  of  action  upon  the  covenant  at  law. 

The  Lord  Chancellor  (without  calling  upon  the 
other  side.) 

That  this  Court  has  jurisdiction  to  enforce  a  contract 
between  the  owner  of  land  and  his  neighbour  pur- 
chasing a  part  of  it,  that  the  latter  shall  either  use  or 
abstain  from  using  the  land  purchased  in  a  particular 
way,  is  what  I  never  knew  disputed.  Here  there  is  no 
question  about  the  contract:  the  owner  of  certain 
houses  in  the  Square  sells  the  land  adjoining,  with  a 
covenant  from  the  purchaser  not  to  use  it  for  any  other 
purpose  than  as  a  Square  Garden.  And  it  is  now  con- 
tended, not  that  the  vendee  could  violate  that  con- 
tract, but  that  he  might  sell  the  piece  of  land,  and 
that  the  purchaser  from  him  may  violate  it  without  this 
Court  having  any  power  to  interfere.  If  that  were  so, 
it  would  be  impossible  for  an  owner  of  land  to  sell 
part  of  it  without  incurring  the  risk  of  rendering  what 
he  retains  worthless.  It  is  said  that,  the  covenant  being 
one  which  does  not  run  with  the  land,  t)iis  Court  can- 
not enforce  it;  but  the  question  is,  not  whether  the 
covenant  runs  with  the  land,  but  whether  a  party  shall 
be  permitted  to  use  the  land  in  a  manner  inconsistent 

with 

(a)  9<SiM.196.  (c)  15<Siim.379. 

\b)  10&'i».d5. 
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1848.  ^  with  the  contract  entered  into  by  his  vendor,  and  widi 
notice  of  which  be  purchased.  OF  course,  the  price 
would  be  affected  by  the  covenant,  and  nothing  could 
be  more  inequitable  than  that  the  original  purchaser 
should  be  able  to  sell  the  property  the  next  day  for  a 
greater  price,  in  consideration  of  the  assignee  being 
allowed  to  escape  from  the  liability  which  he  had  him- 
self undertaken. 

That  the  question  does  not  depend   upon  whether 
the  covenant  runs  with  the  land,  is  evident  from  this, 
that  if  there  was  a  mere  agreement  and  no  covenant, 
this  Court  would  enforce  it  against  a  party  purchasing 
with  notice  of  it;  for  If  an  equity  is  attached  to  the 
property  by  the  owner,  no  one  purchasing  with  notice 
of  that  equity  can  stand  in  a  different  situation  from 
the  party  from  whom  he  purchased.      There  are  not 
only  cases  before  the  Vice-Chancellor  of  England^  in 
which  he  considered  that  doctrine  as  not  in  dispute; 
but  looking  at  the  ground  on  which  Lord  EUon  dis- 
posed of  the  case  of  the  Duke  of  Bedford  v.  The  IVttf- 
tees  of  the  British  Museun/(a)^  it  is  impossible  to  suppose 
that  he  entertained  any  doubt  of  it.     In  the  case  of 
Mann  v.  Stephens  before  me,  I  never  intended  to  make 
the  injunction  depend  upon  the  result  of  the  action : 
nor  does  the  order  imply  it     The  motion  was,  to  dis- 
charge an  order  for  the  commitment  of  the  Defendant  for 
an  alleged  breach  of  the  injunction^  and  also  to  dissolve 
the  injunction.    I  upheld  the  injunction,  but  discharged 
the  order  of  commitment,  on  the  ground  that  it  was  not 
clearly  proved  that  any  breach  had  been  committed ; 
but  there  being  a  doubt  whether  part  of  the  premises 
on  which  the  Defendant  was  proceeding  to  build,  was 
locally  situated  within  what  was  called  the  Dell,  on  which 

alone 

(a)  2My,^K.  552. 
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alone  he  had  under  the  covenant  a  right  to  build  at  all, 
and  the  Plaintiff  insisting  that  it  was  not,  I  thought  the 
pendency  oFthe  suit  ought  not  to  prejudice  the  Plaintiff 
in  bis  right  to  bring  an  action  if  he  thought  he  bad 
such  right,  and,  therefore,  I  gave  him  liberty  to  do 
so  (a). 


1848 


With  respect  to  tjie  observations  of  Lord  Brougham 
in  Keppdl  v.  Bailey  he  never  could  have  meant  to  lay 
down,  that  this  Court  would  not  enforce  an  equity  at- 
tached to  land  by  the  owner,  unless  under  such  circum- 
stances as  would  maintain  an  action  at  law.  If  that  be 
the  result  of  his  observations,  I  can  only  say  that  I  can* 
not  coincide  with  it. 

I  think  the  cases  cited  before  the  Vice-Chancellor 
and  thb  decision  of  the  Master  of  the  Rolls  perfectly 
right,  and,  therefore,  that  this  injunction  must  be  re« 
fused  with  costs. 


(a)  Qtf<rr^,  whether,  if  this  was 
the  object,  an  issae  ought  not  to 
have  been  directed,  as  an  action 
would  depend  not  merely  on 
the  issue  of  fiict,  which  was 
alone  in  dispute,  but  also  upon 
whether  the  coTonant  ran  with 
the  land.  It  is  clear,  however, 
from  the  form  of  the  order,  that 


the  iiyunction  was  not  con- 
sidered  to  depend  upon  the 
action  ;  for  if  that  had  been  the 
case,  the  PlaintiiT  would  have 
been  ordered,  and  not  merely 
left  at  liberty,  to  bring  an  action. 
8ee  Spottiswoodt  Y,  Clarke^  anii^ 
p.  156. 
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Jan.  18.  STEELE  «.  PLOMER* 

An  objection    riiHE  bill  was  filed  against  Mr.  Plomer  and  his  wife, 

not  going'to '  *^"^  *^^  Other  persons  who  were  out  of  the  jaris- 

thc  substance  diction,  for  the  purpose  of  enforcing  a  charge  upon 
*  should  be  the  separate  estate  of  Mrs.  Plomer :  and  a  subpcsna 
token  speedily;  against  Mr.  and  Mrs.  Plomer  having  been  duly  served 
party  being  on  Mr.  Plomer^  an  appearance  was  entered  for  both,  on 
oS^Uonfll?  ^^  *7th  of  May  1848.  But  at  an  interview  which 
lows  his  ad-  took  place  on  the  '25th  of  Matf^  between  the  clerk  of 
consequentiai^  the  Plaintiffi  who  being  a  solicitor  conducted  the  cause 

proceedings       {n  person,  and  the  solicitor  of  Mr.  Plomer.  the  latter 

without  notic-  ,    ,        ,  .         n   ,     -  . 

ing  it,  he  will    Stated  that  the  entering  of  the  joint  appearance  was  a 

not  be  allowed  mistake  on  the  part  of  his  clerk,  his  instructions  having 
raise  it.  been  to  enter  an  appearance  for  Mr.  Plomer  only : 

whereupon  the  Plaintiff's  clerk  consented  to  the  ap- 
pearance being  altered  by  striking  out  the  name  of  Mrs. 
Plomer^  which  was  accordingly  done.  The  terms  upon 
which  that  consent  was  given  were  the  subject  of  con- 
tradictory affidavits,  the  Defendant's  solicitor  stating 
that  the  only  stipulation  made  by  the  Plaintiff's  clerk 
was,  that  the  transaction  should  be  kept  secret  from  his 
employer,  while  the  Plaintiff's  clerk  stated  that  it  was  part 
of  the  arrangement  that  an  appearance  should  be  entered 
.  for  Mrs.  Plomer  by  the  Plaintiff,  under  the  29th  Order 
of  May  1845.  In  point  of  fact  such  appearance  was  en- 
tered for  her  upon  an  affidavit  stating  that  a  subpcena 
against  her  had  been  served  upon  Mr.  Plomer  per- 
sonally. And  the  Plaintiff  by  a  letter  of  the  1st  of  June 
informed  the  Defendant's  solicitor  that  that  had  been 
done,  and  in  a  subsequent  letter  of  the  16th  of  Augusi 
he  stated  that  he  had  issued  an  attachment  against  Mr. 

Plomer 
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Plomer  for  want  of  an  answer  from  him  and  his  wife,        1849. 
and  that,  unless  the  answer  were  filed  immediately,  the      ^^^^ 
attachment  would  be  put  in  force.     No  answer,  how-  v. 

ever,  having  been  filed,  the  attachment  was  put  in  force ;  * 

and  the  return  being  non  est  inveniuSf  a  writ  of  seques- 
tration issued  on  tlie  8th  of  December  1848,  and  was 
executed  against  Mr.  Plomet'^s  property  on  the  30th  of 
December. 

In  addition  to  the  affidavits,  the  substance  of  which 
is^  stated  above,  there  was  one  by  the  PlaintiflT,  stating 
that  what  his  clerk  had  done  in  reference  to  the  altera- 
tion of  the  original  appearance  had  been  done  without 
his  sanction,  and  that  he  had  remained  in  ignorance  of 
it  until  the  middle  of  October^  having  up  to  that  time 
been  under  the  impression  that  no  other  appearance 
had  ever  been  entered  for  Mrs.  Plomer  but  that  which 
he  had  himself  entered  for  her. 

On  the  first  day  of  Hilary  term  1849,  "Mr.  Plomer 
moved  before  Vice-Chancellor  Knight  Bruce  to  dis- 
charge the  appearance  entered  for  his  wife,  and  all  the 
subsequent  proceedings,  as  irregular ;  and  an  order  was 
made  accordingly,  on  the  ground  tliat  the  affidavit  on 
which  that  appearance  was  entered  was  informal,  being 
intituled  in  a  suit  "  between  Steele^  Plaintiff,  and  William 
Plomer  and  wife.  Defendants,"  —  omitting  the  names  of 
the  other  two  Defendants,  who  were  out  of  the  jurisdic- 
tion. 

Upon  an  appeal  motion  now  made  to  discharge  that 
order,  the  cases  of  Davis  v.  Barrett  {a)  and  Bmlatt  v. 
CaiteU  {b)  were  referred  to,  as  shewing  the  insufficiency 
of  the  affidavit;  but  the  counsel  for  the  Defendant  also 

raised 
(a)  7  Bean.  171.  (6)  2  Hare^  186 
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raised  a  further  objection  —  that  the  29th  Order  of  Jtfi^ 
184>5,  did  not  apply  to  a  married  woman  (a),  as  it  re- 
quired an  aflSdavit  of  personal  service  on  the  Defendant 
for  whom  the  appearance  was  to  be  entered ;  whereas 
a  married  woman  was  not  subject  to  such  service;  nor 
was  it  alleged  in  the  aflMavit  in  this  case,  that  she  had 
been  so  served,  but  only  her  husband. 


On  the  other  hand,  it  was  contended  that  the  entering 
of  this  appearance  for  Mrs.  Plomer  was  regular ;  but  that, 

at 


Where,  in  a 
suit  against  a 
husbimd  and 
wife,  the  hus* 
band  fails  to 
enter  an  ap- 
pearance tor 
the  wife,  an 
appearance 
may  be  en- 
tered for  her 
by  the  Plaintiff 
under  the  29th 
or  33rd  Order 
of  May  1845, 
on  proof  of 
the  subpcena 
against  ner 
having  been 
duly  served 
upon  the  hus- 
band only. 


(a)  ItwiUbeseen  thatit  was 
not  necessary  in  this  case  to  de- 
cide upon  the  validity  of  this  ob- 
jectbp  ;  but  the  question  arose 
incidentally  a  few  days  after- 
wards upon  an  application  in  a 
supplemental  suit  between  the 
same  parties. 

The  Plaintiff  had,  under  the 
33d  Order  of  Afoy,  1845,  served 
Mr.  Plomer  in  Scotland,  where 
he  was  then  residing,  with  a  sub- 
poena for  himself  and  his  wife,  to 
appear  to  and  answer  the  supple- 
mental bill ;  and  Mr.  Plomer 
having,  in  obedience  to  that 
subpoena,  entered  an  appearance 
for  himself,  but  none  for  his  wife, 
thePIaintiff  moved  before  Vice- 
Chancellor  Knight  Bruce,  under 
the  4th  rule  of  the  same  order, 
for  leave  to  enter  an  appearance 
for  her,  founding  his  motion  on 
an  affidavit  of  the  former  service 
upon  her  husband.  The  Vice- 
Chancellor,  having  understood 
that  some  doubt  had  been  ex- 
pressed by  the  Lord  Chancellor 
in  the  case  reported  in  the  text, 
whether,  having  regard  to  the  ob- 
jection above  referred  to,  service 


on  a  husband  would  warrant  tiie 
entering  of  an  appearance  for  the 
wife,  either  under  the  S9th  or 
the  33d  Orders,  declined  to  make 
the  order,  and  suggested  that  the 
application  should  be  made  to 
the  Lord  Chancellor.  That  was 
accordingly  done,  and  his  Lord- 
ship, after  referring  to  the  Orders, 
granted  the  application,  on  the 
ground  that,  where  husband  and 
wife  were  sued  together,  it  was 
the  duty  of  the  husband  to  enter 
an  appearance  for  his  wife  as 
well  as  for  himself ;  at  the  same 
time  observing,  that  the  objection 
founded  upon  the  supposed  ne" 
cessity  of  personal  service  pro- 
ceeded upon  a  misconstruction  of 
the  29th  Order,  as  the  requisition 
that  the  subpoena  should  have 
been  "  duly  served  upon  such 
Defendant  personally,  <^  at  his 
dwelling  house  or  usual  place  of 
abode,"  meant  nothing  more  than 
that  it  should  have  been  duly 
served,  the  two  modes  of  service 
mentioned  being  the  only  two  in 
which  ordinary  service  could  be 
effected.  L,  C.  86th  Febrmary 
1849. 
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at  all  events,  it  was  too  late,  for  her  husband  at  least,  to  1849. 
call  it  in  question  at  so  advanced  a  stage  of  the  conse- 
quential proceedings  {Hunter  v.  Capron  (a) ) ;  and  that  if 
the  Plaintiff's  course  had  been  in  any  respect  irregular, 
the  order  of  the  Vice-Chancellor  was  not  less  so,  having 
been  made  without  notice  to  Mrs.  Plcmer^  who  might, 
therefore^  still  elect  to  treat  the  appearance  which  had 
been  entered  for  her  as  a  good  appearance,  and  so  the 
Plaintiff  might  be  embarrassed  in  the  subsequent  con- 
duct of  the  suit. 

The  Lord  Chancellor. 

However  important  it  may  be  that  the  general  rules 
of  practice  should  be  strictly  enforced,  nothing  can  be 
more  injurious  to  the  suitor,  or  more  destructive  of  jus- 
tice, than  to  allow  a  party  having  an  objection  of  this 
sort,  not  touching  the  substance  of  the  case,  but  merely 
an  objection  of  form,  to  keep  it  to  himself,  and  to  per- 
mit the  other  party  to  incur  the  expense  of  a  long 
course  of  consequential  proceedings,  and  then  to  come 
and  say  You  have  been  wrong  from  the  beginnings  and 
all  the  proceedings  are  to  go  for  nothing. 

Here  the  Plaintiff  files  his  bill  against  a  husband 
and  wife.  The  husband  is  bound  in  such  a  case  to  ap- 
pear for  the  wife.  It  seems  indeed  not  to  be  essential 
that  they  should  both  appear  at  the  same  time ;  but  the 
course  is  for  the  Plaintiff  to  hold  the  husband  bound  to 
enter  an  appearance  for  both.  In  the  present  case  the 
Defendant's  solicitor  entered  a  joint  appearance  for  the 
husband  and  wife.  After  that  appearance  had  been  en- 
tered— as  it  is  said,  by  mistake, — an  arrangement  is  come 
to  between  the  Plaintiff's  clerk  and  the  solicitor  for  the 

Defendant 

(a)  7  .Air.  186.  ' 
3  F  2 
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1849.  Defendant  that  the  original  appearance  should  be  can*- 
celled^  and  should  stand  only  as  an  appearance  for  the 
husband*  But  the  Plaintiff  had  still  a  right  to  compel 
the  husband  to  enter  an  appearance  for  his  wife.  That 
being  clearly  his  right,  this  fact  is  established  beyond 
all  questioui  that,  the  appearance  standing  only  as  an 
appearance  for  the  husband,  the  Plaintiff  entered  an 
appearance  for  the  wife  under  the  29th  Order.  It  is 
sworn  that  that  was  done  with  the  concurrence  of  the 
Defendant's  solicitor :  on  the  other  side  indeed  that  is 
denied;  but  it  is  impossible  to  suppose  that  it  was 
done  without  some  understanding  as .  to  the  mode  in 
which  the  defect  in  the  appearance  was  to  be  supplied. 
It  could  only  be  supplied  in  one  of  two  ways  — either 
by  the  husband  entering  an  appearance  for  his  wife, 
or  by  the  Plaintiff  entering  one  for  her  under  the 
General  Order.  In  one  way  or  other  the  Defendant 
must  have  understood  that  the  defect  of  the  appearance 
was  to  be  supplied.  On  the  1st  of  Jane^  he  knew  that 
it  had  been  supplied  in  the  latter  way,  and  he  then  made 
no  objection ;  and  in  the  month  of  August  he  knew  that 
an  attachment  had  issued ;  which  was  regular  enough, 
if  the  appearance  had  been  regularly  entered,  but  not 
otherwise.  The  process  is  afterwards  carried  on  to 
sequestration,  and  it  is  not  until  that  sequestration  has 
been  executed,  and  much  expense  incurred,  that  the 
regularity  of  the  appearance,  on  which  all  the  rest  of 
the  proceedings  have  been  founded,  is  called  in  question. 

Whether  that  proceeding  was  quite  regular  or  not,  I 
do  not  now  concern  myself  to  enquire;  for  if  the  husband 
is  not  at  liberty  to  dispute  its  regularity,  the  question  is 
immaterial ;  and  that  he  is  not  so,  is  plain,  if,  as  is  asserted 
on  one  side,  the  appearance  was  entered  with  the  con- 
currence of  his  solicitor :  but,  however  that  may  be^  I 
think  it  would  be  contrary  to  justice,  i(  after  allowing  the 

subsequent 
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subsequent  proceedings  to  go  on  with  knowledge  of  such  1849. 
an  objection  as  this,  he  were  now  to  be  permitted  to 
avail  himselfof  it.  As  I  stated  in  Hunter  v.  Capron  (a), 
justice  requires  that  where  an  objection  is  not  one  of 
substance,  but  only  of  form,  a  party  should  be  bound 
to  bring  it  forward  at  once,  as  soon  as  he  knows  of  it. 
Without,  therefore,  deciding  anything  as  to  the  regularity 
or  irregularity  of  the  appearance  which  was  entered  for 
the  wife,  I  think  the  husband  is  precluded  from  dis- 
puting it,  and  on  that  ground  I  am  of  opinion  that  the 
Vice-Chancellor's  order  ought  to  be  discharged ;  but  as 
that  consideration  applies  only  to  the  husband,  and  as 
the  irregularity  of  the  appearance,  if  it  be  irregular^ 
would  still  be  available  to  the  wife  in  another  form  of 
proceeding,  I  would  suggest  to  Mr.  Parker^  whether  it 
would  not  answer  his  client's  purpose  better  to  let  the 
Vice-Chancellor's  order  stand,  on  condition  of  the  hus- 
band undertaking  to  enter  an  appearance  for  his  wife, — 
not,  of  course,  giving  him  the  costs  of  the  proceedings 
which  have  been  actually  taken* 

Mr.  Parker,  after  consulting  with  his  client,  said,  that 
he  anticipated  no  dii&culty  on  the  part  of  the  wife,  and, 
therefore,  declined  the  offer. 

The  Vice- Chancellor's  order  was  accordingly  dis- 
charged. 

Mr.  James  Parker  and  Mr.  Eldertoti  appeared  for  the 
Plaintiff. 

Mr.  Stissell  and  Mr.  Lewin  contra. 

(a)  Ub,tup. 
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WARDE  «.  WARDK 

Jwu  20.  j^YTO 

In  the  Matter  of  the  2&  S  VicL  c  54. 

Where,  upon  A  SEPARATION  having  taken  place  between  Mr* 
ra^wtffSS  and  Mrs.  Winfc,  and  Mrs.  Winfe  being  in  possee- 

had  obtained  sion  of  their  four  children^  the  eldest  of  whom  was  a 
diwcT*^  °  girl  of  the  age  of  eleven  years,  the  second  a  boy  a  year 
against  her  or  two  younger,  and  the  other  two  under  seven,  Mr. 
the  custody  of  Worde  procured  this  suit  to  be  institctfed  in  the  name 

her  children,  ^f  jhe  children,  for  the  purpose  of  making  them 
theconductof  ,^^  ,.  .       y  ,^,  ir 

her  husband     wards  of  Court,  havmg  previously  settled  up<m  each  ot 

appeared  to      ^^^  ^  smsMi  sum  of  Stock  as  a  foundation  for  the  suit 

be  such  as 

clearly  to         And  he  then  presented  a  petition,  whk;h  was  served  upon 

proJ^Uiihe  ^"^  ^**^»  praying  that  the  children  might  be  delivered 
should  have  to  him.  The  petition  was  opposed  on  the  ground  of 
of  die  eldat  ^^'^g^d  profligacy  and  profaneness  on  the  part  of  Mr. 
child,  a  girl  of  Warde ;  but  the  Vice-Chancelior  of  England^  before 
old,  the  Court  .^hom  it  was  heard  in  private,  made  aa  order  for  the 

made  an  order  delivery  of  all  the  children  to  their  father. 

for  the  de-  '' 

livery  of  all 

ftwo  o^!!S)m  ^^^^  ^^*'  ^^^  ^^'  Warde  appealed  by  a  petition, 
were  under       intituled  both  in  the  Cause  and  in  the  matter  of  the 

S)"to'r "'  Custody 

mother,  holding  it  unnecessary  to  consider  whether  it  would  have  made  the  same 
order  with  respect  to  the  second  child,  who  was  a  boy  of  nine  years  old,  if  his  case 
had  stood  alone,  as  the  effect  of  the  children  being  brought  up  in  difierent  cus- 
todies would  be  likely  to  create  factions  in  the  fiimily. 

The  object  of  the  Custody  of  Infanfs  Amendment  Act  (3&  3  Vid,  c.  54.^  was  to 
enable  married  women,  who  should  be  ill-treated  by  their  hhsbands,  to  assert  their 
rights  as  wives,  without  being  restrained  by  the  fear  of  being  separated  from  their 
children :  for  which  purpose  the  Court  of  Chancery  is  invented  by  the  Act  with  a 
discretionary  power,  which,  by  its  inherent- jurisdiction,  it  did  not  possess,  of  inter* 
fering  with  the  common  law  right  of  a-  father  to  the  custody  of  his  children,  such 
power  varying  in  extent  according  as  the  children  are  under  or  above  seven  years 
of  age. 
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Custody  of  Infants  Act,  2  &  S  Vict,  c,  54.     The  appeal        1849. 
petition  was,  at  the  request  of  the  parties,  heard  by  the 
Lord  Chancellor  in  his  private  room,  and  a  good  deal  of 
new  evidence  was  brought  forward.    At  the  conclusion 
of  the  argument, 

•  The  Lord  Chancellor  expressed  his  great  unwil- 
lingness to  make  a  compulsory  order,  if  it  could  be 
avoided,  as  it  was  advisable  that  the  children  should  be 
brought  up,  if  possible,  with  a  respect  for  both  their 
parents;  whereas  the  effect  of  such  an  order  would  be 
to  hold  out  to  them,  that  one  of  their  parents '  was  a 
person  of  such  a  character  as  not  to  be  considered  fit  to 
be  intrusted  with  them.  Accordingly,  his  Lordship  sug^ 
gested  that  the  petition  should  stand  over,  in  the  hope 
that  by  the  intervention  of  common  friends,  some  ar- 
rangement might  be  come  to  with  respect  to  the  resi- 
dence and  education  of  the  children,  which  would 
render  the  interference  of  the  Court  unnecessary* 

<<  But,''  (a)  continued  his  Lordship,  **  for  the  guidance 
of  the  parties  in  acting  upon  this  suggestion,  I  must  say 
something  with  regard  to  the  position  of  the  children 
under  the  late  Act  of  parliament,  as  to  the  construc- 
tion of  which  .  and  the  object  with  which  it  was  in- 
troduced)  some  very  erroneous  notions  appear  to  exist. 
The  object  of  the  Act,  and  of  the  promoters  of  it,  and 
that  which  I  think  appears  upon  the  face  of  the  Act 
itself,  was,  to  protect  mothers  from  the  tyranny  of  those 
husbands  who  ill-used  them.     Unfortunately,  as  the  law 

stood 

(a)  Tbis  pecBgraph  is  tran-  cases,  which  had  been  referred 

scribed    from    the    short-hand  to  in  the  argument  were  those 

writer's  note,  the  Reporter  not  of  In  re  Taylor  (11  Sim*  178.) 

having  been  present,  as  the  case  and  Ex  parte  BarOett  (8  CoU^ 

was  heard  in  private.     He  has  661.) 
been   informed  that  the  only 

3  F  4 
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stood  before,  however  much  a  woman  might  have  been 
injured^  she  was  precluded  from  seeking  justice  from 
her  husband  by  the  terror  of  that  power  which  the  law 
gave  to  him  of  taking  her  children  from  her.  That  was 
felt  to  be  so  great  a  hardship  and  injustice,  that  Parlia* 
ment  thought  the  mother  ought  to  have  the  protection 
of  the  law  with  respect  to  her  children  up  to  a  certain 
age,  and  that  she  should  be  at  liberty  to  assert  her 
rights  as  a  wife,  without  the  risk  of  any  injury  being 
done  to  her  feelings  as  a  mother.  That  was  the  object 
with  which  the  Act  was  introduced,  and  that  is  the  con- 
struction to  be  put  upon  it.  It  gives  the  Court  the 
power  of  interfering;  and  when  the  Court  sees  that  the 
maternal  feelings  are  tortured  for  the  purpose  of  ob- 
taining any  thing  like  an  unjust  advantage  over  the 
mother,  that  is  precisely  the  case  in  which  it  would  be 
called  upon,  and  ought,  to  interfere.  When  the  parties, 
therefore,  are  considering  the  suggestion  which  I  have 
thrown  out,  I  wish  them  to  bear  in  mind,  that  this  is 
not,  as  was  the  case  in  JVellesley  v.  The  Duke  of  Beau^ 
fort  (a),  a  question  merely  as  to  the  general  jurisdiction 
of  this  Court  to  interfere  with  the  legal  rights  of  the 
father ;  but  that  I  have  now  an  absolute  authority  over 
the  children  under  seven  years  of  age,  and  a  larger 
power  than  the  Court  then  had,  with  regard  to  children 
above  that  age." 


The  petition  accordingly  stood  over  for  eight  or 
nine  months,  the  children  remaining  with  their  father. 
During  that  interval  Mrs.  ffar^/e  obtained  a  sentence  of 
divorce  a  mensd  et  ihoiOy  on  the  ground  of  adultery,  and 
an  allowance  of  1200/.  a  year  for  alimony,  with  liberty  to 
apply  for  an  increase  of  it,  in  the  event  of  her  ob* 

taining 

(a)  2  Bvii.  I. 
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taining  the  custody  of  her  children.  In  this  state  of 
things,  it  having  been  intimated  to  the  Lord  Chancellor 
that  there  was  no  chance  of  an  arrangement  being  come 
to,  the  petition  was  put  into  his  Lordship's  paper  to  be 
finally  disposed  of. 

Mr.  Stuart  and  Mr.  Dickenson  appeared  for  Mrs.  Warde. 

Mr.  Bethell  and  Mr.  Giffard  for  Mr.  Warde. 

Mr.  Jos.  Parka*  for  the  children. 

The  Lord  Chancellor. 

This  is  the  most  distressing  case  I  ever  had  to  deal 
with,  not  from  any  difficulty  that  I  feel  as  to  the  course 
which  I  ought  to  pursue,  but  because,  as  in  other 
cases  of  the  same  character,  in  attempting  to  do  the 
best  one  can  for  the  interests  of  those  who  are  the 
objects  of  the  protection  of  the  Court,  it  is  impossible 
not  to  feel  that  one  must  inflict  great  pain  on  some 
parties,  and,  after  all,  very  inadequately  provide  for  the 
care  of  the  infants. 

Children  are  by  nature  entitled  to  the  care  of  both 
their  parents  ;  but  when  the  conduct  of  one  or  both  of 
the  parents  has  been  such  as  to  render  it  impossible 
that  they  can  live  together,  and  the  Court  has  therefore 
the  painful  duty  cast  upon  it  of  deciding  whether  the 
children  shall  be  brought  up  by  one  parent  or  the 
other,  all  that  it  can  do  is  to  adopt  that  course  which 
seems  best  for  the  interests  of  the  children,  without 
regard,  so  far  as  it  interferes  with  that  object,  to  the 
pain  which  may  be  inflicted  on  those  who  are  the 
authors  of  the  difficulty. 
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Which  of  the  parents  in  this  case  is  in  fault,  is  a 
question  which  does  not  depend  upon  my  decision)  for 
I  have  it  under  the  hand  of  Mr.  Warde  in  a  letter  to 
his  wife's  brother,  written  after  the  separation  had  taken 
place,  that  *'  his  own  folly  and  wickedness  had  deprived 
him  of  his  best  friend  and  his  dear  wife,  who,"  he  adds, 
^^  is  a  woman  of  the  highest  excellence,  and  one  who  has 
borne  much  from  me." 


That  is  a  testimony  of  the  highest  authority  as  to  the 
relative  conduct  of  the  parents,  and  it  is  consistent 
with  the  whole  of  the  evidence  which  has  been  adduced ; 
from  which  it  clearly  appears  that  the  wife  has  been 
grievously  abused  and  ill-treated  by  her  husband ;  that 
for  a  considerable  time  she  remained  patient  under  the 
greatest  injuries,  but  that  at  last  she  was  driven  to 
leave  her  husband,  and  take  up  her  abode  with  her 
mother  and  brother. 

I  should  have  been  glad  if  the  husband  had  enabled 
me  to  dispose  of  the  case  in  private,  because  the 
children  are  interested  in  concealing  as  much  as  pos- 
sible the  misconduct  of  either  of  their  parents.  But  as 
he  has  from  time  to  time  published  parts  of  these  pro- 
ceedings, it  is  due  to  the  other  parties  concerned,  that 
I  should  state  the  grounds  of  the  order,  which  I  pro- 
pose to  make,  in  public 

[His  Lordship  then  said,  that  he  should  abstain 
entirely  from  entering  into  the  conduct  and  habits  of 
life  of  Mr.  fVarde,  except  so  far  as  they  were  obnoxious 
to  the  children  who  were  living  under  his  roof;  and, 
after  noticing  those  parts  of  the  evidence  which  were 
material  in  that  view,  he  proceeded  thus.] 


In 
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In  SheBof  v.  WetOnrooke  (a),  the  main  ground  on  which 
ihe  Court  proceeded^  was  the  impiety  and  irrdigion 
of  the  father ;  but  the  case  which  establishes  the  prin* 
ciple  on  which  I  am  about  to  act  beyond  all  doubt  was 
that  of  WeUedey  y.  The  Duke  ofBeaxifbrt.  {b)  There 
was  in  that  case  profligacy,  adultery,  and  profaneness, 
a  great  deal  of  which  is  to  be  found  in  the  present  case: 
and  Lord  El^cn  expressed  his  opinion  without  hesita* 
tion,  that  it  was  both  the  right  and  the  du^  of  the 
Court  to  remove  the  children  from  the  contamination 
to  which  they  were  exposed  from  such  an  example. 
I  think  it  my  duty  to  adopt  the  same  coarse  in  the 
present  case  as  regards  the  eldest  child,  who,  being 
a  daughter,  is,  both  from  her  sex  and  her  age,  more 
likely  to  be  afiSscted  by  what  passes  before  her,  and 
who,  therefore,  requires  the  greater  care.  Whether  I 
should  have  made  the  same  order  with  respect  to  the 
eldest  son,  if  his  case  had  stood  alone,  it  is  not  neces- 
sary to  consider,  because  when  I  am  compelled  on 
such  a  ground  to  take  one  child  from  its  father,  I 
must  not  accompany  that  measure  with  the  great  evil 
and  danger  to  the  children  of  separating  one  portion 
of  the  family  from  the  other  —  separating  them  not  in 
fact  only,  but  in  feeling;  for  if  one  child  were  to  be 
brought  up  by  the  father  and  the  other  by  the  mother, 
that  very  circumstance  would  create  factions  in  the 
family,  which  it  is  the  bounden  duty  of  the  Court  as  far 
as  possible  to  guard  against. 


1849. 


As  to  the  other  children  who  are  under  seven  years 
of  age,  the  Court  has  an  absolute  control  over  them, 
without  regard  to  the  peculiar  common  law  right  of  the 
father  to  the  custody  of  all  his  children.  I  think  that  is 
the  true  construction  of  the  Act ;  but,  whether  it  be  so 

or 

(a)  1  Jac.  266,  (b)  Ub.  tup. 
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or  notf  the  principle  to  which  I  have  adverted  with 
respect  to  the  second  child  would  apply  equally  to  the 
other  two ;  and,  as  I  am  obliged  to  remove  one,  I  must 
remove  aiL 


I  understand  that  Mrs*  WardewiU  undertake  to  main* 
tain  the  children,  and  that  her  brother  is  willing  to 
concur  in  that  undertaking;  which  will  obviate  any 
objection  to  its  being  merely  the  undertaking  of  a  mar- 
ried woman*  The  order,  therefore,  which  I  shall  make 
will  be,  that  the  children  now  in  the  custody  of  the 
father  be  delivered  to  the  mother,  she  and  h«:  brother 
undertaking  to  maintain  them  till  further  order. 


I  see  that  in  some  cases,  and  amongst  others  in  that 
of  Shelley  v.  JVestbrooke^  tliat  has  been  accompanied  by 
a  restraint  on  the  father  from  applying  for  a  habeas  cor^ 
pus;  as  otherwise  the  order  might  be  reversed  by  a  Judge 
at  common  law.  Whether  a  Judge  would  interfere  or 
not,  it  is  not  for  me  to  say :  but  I  wish  Mr.  Stuart  to 
consider  what  should  be  the  form  of  the  order  in  this 
respect. 

Mr.  Stuart.    I  should  wish  the  order  to  be  in  the 
same  form  as  in  Shelley  v.  Westbrooke. 

The  Lord  Chancellob.    Let  it  be  so. 
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MAPP  V.  ELCOCK.  Januarys]. 

THIS  was  an  appeal  from  part  of  a  decree  of  the  A  viU,  not 

Vice-chancellor  of  ^figfanrf,  by  which  it  was  de-  u^G^t^Z^'' 

dared,  that,  acc9rdiag  to  the  true  construction  of  the  1  W.if.  c.40^ 

will  of  Samuel  Henry  Parej  who  died  before  the  passing  follows :— <«  I 

of  the  Act  of  1 1  G.  4.  &  I  fF.  *•  c.  40.,  Edward  Elcock    give,  devise. 

_  ,  .,  and  bequeath 

the  executor  was  not  a  trustee  of  the  residuary  personal   all  my  estate, 

estate  of  the  testator,  but  was  absolutely  entitled  thereto  J^^f^i^J,'^'^" 
for  his  own  use  and  benefit  W.  E,^  hia 

heirs,  execu- 
tors or  ad« 
The  will,  which  was  made  in  the  island  of  Barbadoes,   ministratore, 

was  as  follows :  — *  I  give  all  my  estate,  both  real  and  ^jg^  intents 

personal  in  this  island  to  Edward  Elcock,  his  executors,  ^d  purposes 

administrators,  or  assigns,  to  and  for  the  several  uses.  Then  followed 

intents,  and  purposes  following ;  that  is  to  say,  out  of  certain  dc- 

the  rents,  issues,  and  profits,  and  interest  of  all  debts  trust,  but 

due  to  me,  to  pay  unto  my  dear  wife  Anna  Maria  ^y^j^®  i 

SOOL  yearly,  in  addition  to  her  own  fortune  which  sur-  to  particular 

vives  to  her;  and  in  trust,  likewise  to  permit  her  to  ^^2[||^^^  ^  ^ 

have  the  full  use  and  enjoyment  of  all  my  negro  slaves,  estate,  and 

except  Jackeyt  whom  I  direct  to  be  freed  at  the  ex«  eluded  by 

pense  of  my  estate ;  and  in  trust,  also  to  permit  her  to  %P^^^^ 

use  all  my  household  furniture  and  plate,  during  her  executor. 

natural  life ;  and  in  trust,  also  to  receive  the  interest  P^^  (revers- 
'  mg  the  de- 

only  of  the  debt  due  to  me  from  Join  Pretleiohn,  Esq.,  cision  below), 

that  W  Ji* 

during  the  lives  of  the  said  John  Prettejohn,  and  the  J^^ there- 
lives  of  his  son  and  daughter  Charlotte  Prettejohn  and  nd^e  as 
John  Prettejohn,  jun. ;  and  in  trust,  likewise  to  discharge  next  of  kin. 

the  .  Observa. 
tions  on  the 
conflicting 

opinions  of  Sir  W.  Grant  and  Lord  Eldon  in  Dawton  Vt  Clark  (15  Fes*  409.  and 

18  Vet.  247,),  and  the  opimon  of  Lord  Eldon  confirmed* 
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the  sfud  Jchn  Prettgohn  from  the  sum  of  2500/.,  which 
sum  I  bequeath  unto  his  two  children,  the  aforesaid 
Charlotte  Prettejohn  and  John  Prettejohn  ;  and,  in  case  of 
their  death,  unto  the  aforesaid  John  Prettgohn  himself; 
and  in  trust,  also  to  divide  the  remainder  of  the  in- 
terest of  debts  due  to  me  in  the  following  manner,  in 
equal  proportions  between  N.  E.  Nolder  ParriSf  Mar" 
garet  Elcock^  and  Anna  Maria  Elcock^  daughters  of  the 
aforesaid  Edxoard  Ekock :  and,  in  case  my  said  wife 
Anna  Maria  should  intermarry  and  have  children,  in 
trust  to  divide  the  principal  sums  amongst  such  of  the 
children  as  shall  be  living  at  the  deaths  of  the  aforesaid 
John  Prettejohn^  sen.,  Charlotte  Prettejohn^  and  JiJm 
Prettejohn^  jun.,  and  in  the  meantime  to  divide  one  prin- 
cipal sum  of  1500iL,  part  of  the  debt  due  to  me  from 
the  estate  of  Samuel  Rous  deceased,  among  and  be- 
tween the  aforesaid  N*  E.  Nolder  ParriSj  and  Margaret 
Elcock,  and  Anna  Maria  Ekock.  On  the  death  of  the 
aforesaid  Anna  Maria  my  said  wife,  if  there  should  be 
any  doubt  of  the  legality  of  the  above  trust  for  the 
children  of  my  present  wife  by  a  future  marriage,  I 
then  give  such  sum  or  sums  as  would  have  been  their 
share  or  shares  unto  herself,  upon  such  events  as  are 
before  mentioned.  Lastly,  I  nominate,  constitute,  and 
appoint  the  aforesaid  Edward  Elcock  executor  of  this 
my  last  will  and  testament. 


The  testator  died  before  the  M  G.  4.  &  1  W.  4.  c.  40. 
came  into  operation,  and  the  bill  was  filed  by  one  of  his 
next  of  kin. 

The  appeal  was  argued  before  the  last  Long  Vaca- 
tion, by 

Mr.  Stfmrt  and  Mr*  G.  JL  Russell  for  the  Appellant 


Mr. 
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Mr.  BHhM  and  Mr.  SanAfs  for  the  Respondent 


The  Lord  Chancellor. 

< 

This  case,  although  not  now  one  of  general  import- 
aDoe»  owing  to  the  alteration  of  the  rule  of  equity  by  the 
1  JV*^e.  40.,  is  yet  one  of  some  interest,  as  calling,  as  it 
is  alleged,  for  a  dedsion  between  the  conflicting  opinions 
of  Lord  Eldtm  and  Sir  WUHam  Grants  as  expressed  in 
the  case  oiDafmson  v.  Clark,  (a) 
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The  Vice^haneellor  appears  to  have  thought  there 
was  not  any  such  conflict,  considering  that  case,  before 
Sir  W.  Gtrmty  as  a  decision  on  the  point,  and,  before 
Lord  j^doHf  as  only  suggesting  a  doubt.     I   take  a 
very  different  view  of  those  two  reports.     Two  ques- 
tions arose  in   that  case;  first,  whether  the  persons 
appointed  executors  took  the  property  benefically  by 
the  gift  itself,  subject  to  certain  charges,  and,  if  not, 
whether  they  took  it  in  their  character  of  executors. 
If  their  claim  was  good  under  the  first,  the  second 
would  not  arise.     Sir  IVi  Grants  passing  over  the  first 
question,   decided  in  favour  of  the  claim   upon  the 
second ;  but  Lord  JSii/on  thinking  the  title  good  under 
the  gift,  affirmed  the  decree  upon  that  ground,  very 
distinctly  repudiating  the   ground  on  which   Sir   W. 
Grant  had  founded  his  decree.     Now  if  Lord  Eldon 
wa^  ri^t  upon  his  construction  of  the  gift,  the  claim 
on  the  ground  of  executorship  could  not  arise,  and 
Sir  W.  Granfs  opinion  was  on  a  point  not  in  question 
in  the  cause.     This  would  not  be  very  material,  except 
as  bearing  on  the  observation  of  the  Vice-Chancellor 
in  this  case^  because  there  is  the  deliberate  opinion  of 

Sir 

(a)  15  Vei*  409.;  and  18  Fc#.247. 


796  CASES  IN  CHANCERY. 

1 849.        'Sir  W.  Orani  on  one  side,  and  the  no  less 
opinion  of  Lord  Eldon  on  the  other. 

« 

It  therefore  becomes  necessary  to  examine  the  prin- 
ciples and  groupds  on  which  those  opinions  are  re* 
spectively  founded.  It  must  be  borne  in  mind,  that  the 
title  of  an  executor  to  personalty  not  otherwise  disposed 
o^  did  not  arise  from  any  gift  of  thci^testator,  but  from 
the  operation  of  law  incident  to  the  office.  The  law 
vested  the  property  in  the  executor,  and  if  the  testator 
had  not  directly  or  indirectly  declared  any  purpose  to 
which  he  was  to  apply  it,  there  was  nothing  to  interfere 
with  the  legal  title  of  the  executor,  and  he  therefore  re- 
tained such  property  for  his  own  l)enefit :  but  this  result, 
being,  as  was  supposed,  generally  unforeseen  and  not 
intended  by  the  testator,  equity  considered  many  cir- 
cumstances as  indicative  of  an  intention  contrary  to  the 
claim,  and,  when  they  were  found  in  the  will,  declared 
the  executor  trustee  for  the  next  of  kin ;  and  among 
these  was  any  expression  shewing  that  the  executor 
was  intended  to  hold  the  property  upon  trust ;  and  where 
such  intention  sufficiently  appeared,  there  could  not  be 
a  more  conclusive  reason  against  the  claim  of  the  exe- 
cutor, whose  title,  depending  on  there  being  no  trust, 
was  necessarily  negatived  by  the  testator's  declaration, 
that  there  was  to  be  a  trust 

It  is  now  all  but  a  century  since  Lord  Hardwiche^  in 
The  Bishop  of  CUyne  v.  Young  (a),  treated  this  as  a 
settled  rule.  The  principle  on  which  it  is  founded  is 
so  satisfactory,  that,  if  kept  in  mind,  it  must  have  ex* 
eluded  some  nice  distinctions  w^ich  i^pear  to  me  to  be 
inconsistent  with  it.  The  executor  claims  the  property 
as  incident  to  the  office,  and  as  vested  in  him  by  virtue 

of 
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of  it,  in  the  absence  of  any  intention  to  the  contrary  ex-«  1849* 
pressed  by  the  testator.  But  if  the  testator  gives  this 
same  property  to  the  same  executor,  or  to  any  other  per- 
son in  trust  for  some  purpose  (for  what  purpose  is  im- 
material) other  than  the  bene6cial  enjoyment  by  the  ex- 
ecutor, he  thereby  shews  an  intention  inconsistent  with 
this  incident  to  the  office,  and  by  so  doing  destroys  it. 
The  executor  in  such  a  case  takes  nothing  but  what  is 
essential  for  the  performaihce  of  the  duties  of  his  office : 
no  beneficial  interest  in  the  property  can  vest  in  him  as 
incident  to  it,  for  none  remains  which  can  so  vest,  the 
other  provisions  of  the  will  having  otherwise  disposed 
of  it. 

This  principle  would  appear  to  be  applicable  to  all 
cases  in  which  the  property  claimed  as  incident  to  the 
office  appears  by  the  will  not  to  be  incident  to  it,  but 
to  be  severed  from  it  in  enjoyment,  although,  for  other 
purposes,  vested  in  the  executor.  The  rule  as  ex- 
pounded by  Lord  Eldon  in  Pake  v.  T%e  Archbishop  of 
CanUrbunf  (a)  embraces  this  principle :  for  Lord  JB/doit 
says,  <^  If,  as  in  the  case  in  Vezey^  the  testator  declares 
that  he  gives  it  in  trust,  and  then  does  not  declare  the 
trusts,  or,  as  in  Morice  v.  Uie  Bishop  of  Durham^  the 
trust  declared  fails,  the  executors,  being  clearly  intended 
not  to  have  the  benefit,  must  be  trustees  for  the  next  of 
kin.'' 

Sir  W.  Grants  opinion  in  Dawson  v.  Gari  (ft),  and 
the  Vice-Chancellor's  opinion  in  the  present  case,  do 
not  question  the  rule,  that  a  gift  to  executors  as  such,  in 
trust,  excludes  their  claim  to  any  beneficial  interest,  and 
that  if  the  property  be  left  to  third  persons  in  trust  for 
purposes  which  fail,  the  executors  have  no  claim.    But 

it 

(a)  14  Fes.  370.  (b)  15  Ves,  415. 
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it  is  contended,  that  if  the  property,  instead  of  being 
left  to  the  executors  in  trust,  or  to  third  persons  in 
trust,  be  left  to  the  executors  not  as  such,  but  in  their 
own  names,  upon  trusts  which  (ail  or  do  not  exhaust 
the   property,  that  those  trustees,   in   their  character 
of  executors,  are  entitled  to  the  residue  as  incident  ta 
their  office.     I  cannot  see  any  principle  for  this  dis- 
tinction.    If  the  official   and  private  character  of  the 
persons  appointed  executors  are  to^be  considered  as  dis- 
tinct,  it  would  seem  to   be  immaterial   whether  the 
trustees  were  the  same  persons  who  were  named  ex- 
ecutors or  strangers ;  and  if  the  two  characters  are  ta 
be  considered  as  united,  the  case  of  a  gift  to  executors 
in  trust  is  complete.   It  seems  to  be  admitted  that  Robins- 
sen  V.  Taylor  (a)  would  negative  the  supposed  distiilc- 
tion,  unless  a  gift  in  trust  *^to  the  executors  hereinafter, 
named  "  be  so  different  from  a  gift  to  the  persons  by 
name^  who  are  afterwards  appointed  executors,  as  to 
operate  a  transfer  of  the  residue  from  the  next  of  kin 
to  the  executors.    It  would  be  to  be  regretted,  if  the 
title  to  property  were  to  depend  on  such  unsubstantial 
distinctions.     The  diflPerence  is  merely  in  the  mode  of 
expression,  for  the  purpose  of  pointing  out  the  same 
individual;  but,  unless  this  distinction   can  be  main- 
tained, it  would  seem  that  Robinson  v.  Taylor  ought  to 
have  governed  the  decision  in  Dawson  v.  QarL    Sir 
TV.  Granty  however,  in  that  case  maintained  the  di$« 
tinction,  and  in  effect  held,  that,  although  a  gift  in  trust 
to  my  executory  A*  and  B.  would  entitle  the  next  of  kin, 
a  gift  in  trust  to  A.  and  i3.,  afterwards  appointed  ex^ 
ecutors,  would  entitle  the  executors,  to  the  residue. 


No  case  appears  to  have  been  referred  to,  and  no 
earlier  case  has  been  produced,  sanctioning  such  a  dis- 
tinction. 

(fl)  S  B,  C.  C,  689- 
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tinction.  When  this  case  of  Ikemson  v.  Garlc  came 
before  Lord  Mdon  on  appeal  (a),  he  decided  it  upon 
a  point  that  does  not  arise  in  the  present  case ;  but  he 
most  distinctly  expressed  his  opinion,  that  the  distinc- 
tion relied  upon  between  that  case  and  Bobinson  v. 
Taylor  could  not  be  maintained,  and  shewed  clearly 
that  he  would  not  have  affirmed  the  decree  on  the 
ground  on  which  Sir  William  Grant  had  decided  it 
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It  is  true  that  in  Southouse  v.  Bate  (6),  Sir  William 
Grant  seemed  disposed  to  think  those  grounds  satisr 
fieu^tory.  No  one  can  be  more  inclined  than  I  am  to 
pay  every  deference  to  the  opinions  and  judgments  of 
that  most  eminent  Judge,  but  I  cannot  adopt  the  grounds 
on  which  he  acted  in  that  case.  The  view  taken  of  it  by 
Lord  Eldon  appears  to  me  to  be  perfectly  correct,  and 
to  be  founded  on  the  true  principles  which  have  regu- 
lated the  decisions  on  this  subject. 

Havings  therefore,  the  case  of  Robinson  v.  Ten^lor, 
and  the  high  authority  of  Lord  EUoUf  and  fully  con- 
curring in  all  he  is  reported  in  Dawson  v.  Clark  to 
have  said  on  the  subject,  I  am  bound  in  applying  my- 
self to  the  case  now  under  appeal  to  consider  that  doc- 
trine so  laid  down  by  Lord  Eldon  as  my  rule  and  guide; 
and  that  disposes  of  the  present  case ;  for  it  cannot  be 
distinguished  from  Dceason  v.  Clark  as  to  the  part  of  it 
to  which  I  have  adverted. 


There  is  first  a  gift  of  all  the  real  and  personal  estate 
*'  to  Edward  Elcock,  his  heirs,  executors,  administrators, 
and  assigns,  to  and  for  the  several  uses,  intents,  and 
purposes  following."  Then  come  several  directions  as  to 
parts  of  such  property,  in  each  of  which  it  is  described 

as 
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as  held  upon  trust;  and  the  will  concludes  with  these 
words :  *^  Lastly,  I  nominate,  constitute,  and  appoint 
the  said  Edxoard  Elcock  executor  oF  this  my  last  will 
and  testament''  This  is  clearly  a  gift  of  the  whole  pro- 
perty in  trust,  though  the  trusts  declared  do  not  ex- 
haust the  whole. 


In  argument  the  difficulty  of  contending  for  a  bene-' 
ficial  interest  in  the  executor  under  such  ciixumstances, 
seems  to  have  been  attempted  to  be  met  by  considering 
the  appointment  of  the  executor,  as  in  the  nature  of  a  gift 
of  so  much  of  the  property  as^had  not  been  before  dis- 
posed of.  But  that  cannot  be.  The  last  clause  ap- 
pointing an  executor  does  not  give  any  property.  If 
any  interest  accrues  to  the  executor,  it  is  not  by  way 
of  gift,  but  as  incident  to  his  office.  If  the  appointment 
were  equivalent  to  the  gift  of  the  residue,  how  could  the 
gift  of  a  money  legacy  deprive  the  executor  of  it? 
Again,  the  whole  property  having  been  before  given, 
this  appointment,  if  equivalent  to  any  gift  of  property, 
could  only  operate  upon  the  beneficial  interest;  but  the 
title  of  an  executor  to  a  beneficial  interest,  arises  from  the 
legal  title  vested  in  his  office,  and  cannot  consist  of  an 
equitable  interest  to  be  satisfied  out  of  a  legal  title 
vested  otherwise  than  in  the  office. 


.  I  must,  therefore,  reverse  the  decree  of  the  Vice- 
chancellor,  and  declare  the  executor  a  trustee  for  the 
next  of  kin. 
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SHARP  V,  TAYLOR.  ^j^^ 

1849. 
Jonuofym 

nPHE    Victoria^    an  American    ship,    having    been  jii^gf--*: 
-■"   stranded  off  the  port  of  Liverpool^  in  the  month  of  of  the  disdnc- 
January  18S9,  and  the  correspondents  of  the  owners  enforcing 
in  this  country  having,  after  several  ineffectual  attempts  iU^  con- 
to  get  her  off,  determined  to  put  her  up  to  sale  by  asserting  dtle 

auction  as   she  lay,  the  Plaintiff  and   the  Defendant  to  money 

•^  which  has 

Ttttflor  agreed  to  bid  for  her  on  their  joint  account,  and,  arisen  from 
in  case  they  became  the  purchasers,  to  repair  and  refit      ^^  Courts 
her,  and  afterwards  to  resell  her.     They  accordingly  of  this  country 
bid  for  her  at  the  auction,  and  became  the  purchasers  ^  administer 
of  her  for  the  sum  of  420/.     But  as  the  ship,  having  justice  be- 
been  originally  ibuilt  in  the  United  States^  could  not  be  importers  of 
registered  in  England  as  a  Britisli  ship,  they  determined  ^^Y  article  of 

to  have  her  registered  in  the  United  States  in  the  name  merely  upon 

qC  proof  that  in  , 
the  produc- 
tion or  exportation  of  such  artide  some  fiscal  law  of  the  country  of  produce  has 
been  violated. 

One  of  two  partners  who  has  possessed  himself  of  the  property  of  the  firm  cannot 
be  allowed  to  retain  it  by  merely  shewing  that,  in  realising  it,  some  provision  of 
some  Act  of  parliament  has  been  violated  or  neglected. 

A,  and  B,,  BritUh  subjects,  purchased  and  repaired  an  American  built  ship,  on  a 
joint  speculation,  with  a  view  to  employing  her  in  the  trade  between  the  two 
countnes,  until  an  opportunity  should  occur  for  reselling  her  to  advantage ;  for 
which  purpose  they  procured  her  to  be  registered  in  the  United  Slates  in  the  name 
of  C,  a  citizen  of  that  country,  upon  a  false  declaration  that  she  was  bon&Jide  the 
sole  property  of  C,  After  the  ship  had  made  several  voyages,  ^.,  who  had  had  the 
management  of  her,  attempted  to  exclude  A,  from  his  share  in  the  speculation, 
and,  in  spite  of  the  dissent  of  A,^  sent  her  on  another  voyage  to  America,  Held, 
that,  even  supposing  the  declaration  above-mentioned  and  the  registration  thereby 
effected  to  have  been  a  fraud  upon  the  American  law,  and  the  subsequent  employ- 
ment of  the  ship  so  registered  to  have  been  a  fraud  upon  the  EngUth  Navigation 
Laws,  such  fraud  would  not  prevent  A,  from  maintaining  a  suit  against^,  for  an 
account  and  payment  of  his  share  of  the  realised  profits  of  the  speculation.  And 
in  decreeing  such  account,  the  Court  also  directed  an  inquiry  what  had  become  of 
the  ship  since  she  was  sent  on  her  last  voyage,  and  what  was  her  value  when  so 
sent,  with  a  view  to  making  B,  personally  liable  for  such  value  in  case  either  the 
ship  or  the  proceeds  of  her  sale  should  not  be  ultimately  forthcoming. 

3  G  3 
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1848.  of  one  Bobertsofij  an  American  merchant  at  CharlesUm^ 
who  was  a  common  friend  of  theirs,  and  a  correspondent 
of  Taylor^  and  to  employ  her  in  the  American  trade 
until  she  could  be  disposed  of  to  advantage ;  and  they 
accordingly  had  the  bill  of  sale  made  out  to  them  as 
agents  for  Robertson. 

The  ship  having  been  so  purchased  was  brought  into 
port,  where  she  was  thoroughly  repaired,  under  the 
superintendence  of  the  Plaintifl^  at  an  expense  of  up- 
wards of  6000/.,  by  far  the  greater  part  of  which  was 
advanced  by  Taylor.  While  the  repairs  were  in  pro* 
gress  the  Plaintifl^  on  the  13th  of  June  1839,  wrote  to 
Robertson  informing  him  of  the  purchase,  and  of  tlie 
agreement  between  himself  and  Taylor  with  respect  to  it 
and  alter  mentioning  that,  for  the  reason  above  stated, 
it  had  been  arranged  that  the  ship  should  be  registered 
in  America  in  Robertson*s  name,  he  added  —  ^  The 
vessel,  therefore^  according  to  the  register,  will  appear 
to  be  your  property,  although  belonging  to  Mr.  Tlxyfor 
and  myself." 

The  repairs  being  completed  by  the  end  of  «7u^,  the 
ship  was  freighted  and  sent,  under  the  command  of  one 
Lennox^  an  American  citizen,  on  a  voyage  to  CfiarleS" 
ton^  where  she  was  consigned  to  a  mercantile  firm 
there  of  Robertson  &  Co.,  in  which  Robertson  was  a 
partner ;  but  before  she  sailed  the  Plaintifi*  and  Taylor 
took  from  Lennox^  as  master,  a  bottomry  bond  in  the 
penal  sum  of  12,300il,  conditioned  for  payment  to  the 
Plaintiff  and  Taylor  of  the  sum  of  6150/L  (therein  re- 
cited to  be  the  sum  advanced  by  them  for  the  repairs 
of  the  ship)  within  ten  days  after  her  safe  arrival  at 
Charleston. 


Before 
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Before  the  arrival  of  the  ship  at  Charleston^  Robert-  1848. 
son  wrote  to  the  Plaintiff  an  answer  to  his  letter  of  the 
13th  oijwiey  stating  as  follows :  —  *'  I  am  in  receipt  of 
your  valued  favour  of  the  13th  of  Jtmcj  and  learn  with 
mnch  pleasure  the  good  speculation  you  have  made  in 
the  purchase  of  the  Victoria,  As  regards  the  owner- 
ship I  will  do  all  that  is  required,  and  comply  with  any 
orders  you  may  give  a»  to  the  disposal  of  her." 

On  the  arrival,  however,  of  the  ship  at  Charleston^ 
Robertson  wrote  to  the  Plaintiff  another  letter,  dated  the 
20th  September  1839,  as  follows :  —  "  The  Victoria  has 
arrived  safe  at  Charleston.  I  am  disappointed  to  learn, 
however,  that  she  will  cost  a  great  deal  more  than  I  was 
led  to  believe.  In  consequence  of  the  declaration  re- 
quired to  be  made  at  our  Custom  House,  and  to  which 
I  had  not,  when  I  last  wrote  you,  given  due  reflection, 
I  am  obliged  to  assume  the  whole  bon&Jide  ownership  of 
the  vessel ;  therefore  neither  you  nor  Mr.  Taylor  can  be 
considered  as  owners  or  part  owners  of  the  ship.  I  am 
willing,  however,  and  so  I  have  written  Mr.  Taylor^  to 
assume  the  whole  ownership  of  the  vessel,  on  condition 
that  a  reasonable  and  convenient  time  be  allowed  to  me 
to  pay  for  her,  and  to  allow  you  and  Mr.  Taylor  a  fair 
commission  on  the  transaction,  or  such  compensation  as 
may  be  agreed  upon  amongst  us  all.  The  costs  and 
repairs  of  the  ship  prove  to  be  full  2000L  more  than 
Mr.  Taylor  had  led  me  to  expect.  I  therefore  think,  if 
BOQi.  was  allowed  betwixt  you  and  Mr.  Taylor  as  a 
compensation,  it  would  be  as  much  and  even  more  than 
can  be  afforded,  as  it  would  be  equal  to  a  commission 
of  10  per  cent. ;  if  this  should  not,  however,  be  satis- 
factory, I  can  make  over  to  you  again,  or  any  of  your 
iriends,  the  ship,  on  receiving  the  amount  Mr.  Taylor 
has  advanced  and  charged  to  me.  Consult  with  Mr. 
Taylor  on  the  matter,  and  let  me  know  the  result." 

3  G  4  This 
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This  letter  led  to  some  negociations  between  the  par- 
ties, in  the  course  of  which  the  PlaintiiF  expressed  his 
willingness  to  surrender  his  interest  in  the  ship  to  Bjobert^ 
son,  on  payment  of  the  amount  of  his  advances,  and  a 
commission  of  5  per  cent,  on  the  whole  outlay,  provided 
he  were  allowed  a  share  of  the  earnings  of  the  vessel  io 
the  meantime ;  while,  on  the  other  hand,  Taylor  pro- 
fessed his  readiness  to  accede  to  Robertsoris  proposal  of 
a  commission  without  any  share  in  the  earnings  of  the 
ship,  insisting  that  he  had   explained  to  the  Plaintiff 
from  the  first  that,  if  the  ship  was  to  be  registered  in 
the   United  States^  it  must    be  the    sole  property  of 
Mobertsofij  and  that  neither  he  {Taylor)  nor  ihe  Plain- 
tiff could  have  any  share  in  it. 


While  these  discussions  were  going  on,  the  ship 
continued  to  ply  between  Liverpool  and  Charleston 
with  cargoes  of  the  produce  of  the  respective  countries 
under  the  direction  of  Taylor^  at  the  former  place, 
and  of  Richardson  &  Co.  at  the  latter.  But  on  her 
second  return  to  Liverpool  in  the  month  of  April 
1840,  the  Plaintiff  called  upon  Taylor  for  an  account 
of  the  earnings  of  the  ship,  and  to  concur  with  him 
in  a  sale  of  her,  still  insisting  that  Robertson  was  only 
a  trustee,  and  that  he  (the  Plaintiff)  and  Taylor 
were  the  sole  owners  of  the  ship ;  and  upon  Taylor 
refusing  compliance,  and  proceeding  to  freight  the 
ship  for  another  voyage  to  Charleston^  the  Plaintiff 
Original  bill,     filed  the  original  bill  in  this  cause  against  Taylor  and 

Robertson^  who  was  out  of  the  jurisdiction,  charging 
upon  the  evidence  of  a  correspondence  between  Taylor 
and  Robertson^  which  was  set  out  at  length,  that  the 
claim  of  Robertson  to  the  ownership  of  the  vessel  was 
made  at  the  instigation  of  Tayhr^  and  that  it  had  been 
collusively  agreed  between  Taylor  and  Robertson  that 
the  latter,  although  he  insisted  on  being  the  owner  of 

the 
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the  ship,  as  against  the  Plaintiff,  should  nevertheless        1848. 
hold  it  at  the  disposition  and  on  account  of  Taylor  /        ^  ''^*^ 
or  that,  as  between  himself  and  Taylor,  he  should  be      _  v. 
charged  with  and  account  for  the  full  value  of  the  ship 
and  all  the  monies  which  he  should  receive  in  respect 
of  it ;  and  that  the  accounts  between  Taylor  and  Robert^ 
son  had  in  fact  been  kept  upon  that  principle.  The  bill 
also  charged  that  large  sums,  arising  from  the  earnings 
of  the  ship  on  her  four  voyages  between  Liverpool  and 
CAarlestorij  had  been  either  received  by  Taylor  or  al- 
lowed him  in  account  by  Robertson^  and  that  Taylor  had 
on  several  occasions  shipped  goods  of  his  own  in  the 
ship,  in  respect  of  which  freight   was  payable   to  the 
Plaintiff  as  a  part-owner  of  the  ship. 

The  bill  prayed  a  declaration  that  the  Plaintiff  and 
Taylor  ought  to  be  charged  with  and  to  bear  in  equal 
proportions  all  the  monies  expended  in  the  purchase  of 
the  ship,  and  in- repairing  and  refitting  her,  or  other- 
wise on  her  account  since  the  purchase,  and  were  en- 
titled in  equal  shares  to  all  the  monies  which  had  been 
earned  by  the  ship  since  the  purchase,  and  that  the 
necessary  accounts  might  be  taken,  for  the  purpose  of 
ascertaining  what  was  due  from  Taylo9'  to  the  Plaintiff, 
or  from  the  Plaintiff  to  Taylor^  on  the  footing  of  such 
declaration ;  and  that,  in  taking  such  accounts,  Taylor 
might  be  charged  with  all  monies  which  bad  been  re- 
ceived by  Robertson  on  account  of  the  ship  or  the  freight 
thereof,  for  which  Taylor  had  had  credit  in  account 
with  him,  and  that  the  ship  might  be  sold  under  the  di- 
rection of  the  Court,  and  the  proceeds  divided  between 
the  Plaintiff  and  Taylor  in  the  proportion  in  which  they 
should  appear  to  be  entitled  thereto  after  taking  the 
before  mentioned  accounts ;  and  that  in  the  meantime 
Ttylor  might  be  restrained  from  removing  the  ship,  or 
causing  or  allowing  her  to  be  removed  fro;n  the  port  of 

Liverpool: 
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Sharp 

V, 

Taylor. 


Liverpool:  or  if  it  should  appear  that  Robertson  had 
become  the  beneficial  owner  of  the  ship,  then  that  Tca^ 
might  be  decreed  to  account  with  the  Plaintifi^  for  all 
the  monies  for  which  he  had  had  credit  in  account  with 
Bobertson^  or  which  he  had  otherwise  received,  or  which 
without  his  wilful  neglect  or  default  he  might  have  re* 
ceived,  in  respect  of  the  purchase-money  or  value  of  the 
ship,  or  of  the  monies  expended  by  the  Plaintiff  and 
Taylor  in  the  purchase  and  repairing  of  the  same,  or 
otherwise  on  account  thereof. 


Injunction. 


Immediately  on  the  filing  of  the  bill,  the  Plaintiff 

moved  for  and  obtained  an  injunction  as  prayed;  but 

on  the  evening  of  the  day  on  which  the  order  was 

made,  and  before  notice  of  it  could  reach  Liverpoolf 

Tat/lor  had  despatched  the  ship  with  a  cargo  to  the 

United  States^  having  previously  taken  from  the  master 

a  new  bottomry  bond  similar  to  the  former  one,  except 

that  it  excluded  the  name  of  the  Plaintiff  as    a  oo* 

obligee.     On  this  occasion  the  ship  was  consigned  to 

Messrs.  Wood^  &  Co.,  correspondents  of  Taylor  at  New 

Yorky   with  instructions  to  dispose  of  the  cargo,  and 

apply  the  proceeds  towards  the  disbursements  of  the 

ship;   and  in  case  Robertson^  as  the  registered  owner, 

should  not  furnish  a  power  of  attorney  for  the  sale  of 

the  ship,  to  proceed  against  him  on  the  bottomry  bond, 

which  was  forwarded  to  them  for  that  purpose. 


Supplemental 
bilL 


The  Plaintiff,  having  thus  failed  in  his  attempt  to  pre- 
vent the  sailing  of  the  ship,  filed  a  supplemental  bill, 
charging  that,  by  so  sending  the  ship  to  the  United 
States  while  she  remained  registered  there  in  the  name  of 
Robertson  as  the  sole  owner,  Taylor  had  placed  her  com- 
pletely under  the  control  of  Robertson^  and  exposed  her 
to  the  danger  of  being  attached  by  Robertson's  creditors 
in  that  country,  and  praying,  therefore,  that,  in  taking 

the 
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the  accounts  sought  by  the  original  bill,  Taylor  might         1848. 
be  charged,  either  with  the  fall  value  of  the  ship  on        sharp 

the  19th  of  May.  the  day  when  she  last  sailed  from  v. 

Taylob. 
Liverpool^   or,  at  all  events,  with  the  amount  of  the 

monies  which  he  had  received,  or  had  credit  for,  from 
Boberisan,  on  account  of  the  sums  expended  in  the 
purchase  and  repair  of  the  ship,  or  on  account  of  com- 
mission thereon. 

The  Defendant  Ten/lor^  in  his  answer  to  the  original  Answer. 
and  supplemental  bills,  alleged  that,  by  the  statute  law 
of  the  United  States^  no  ship  was  entitled  to  the  pri- 
vileges of  a  ship  of  that  country  unless  it  were  duly 
registered ;  and  that  the  party  applying  for  such  registry 
was  required  to  make  oath,  amongst  other  things,  that 
there  was  no  subject  or  citizen  of  any  foreign  country  or 
state  directly  or  indirectly,  by  way  of  trust,  confidence 
or  otherwise,  interested  in  such  ship  or  in  the  profits  or 
issues  thereof,  under  penalty  of  the  forfeiture  of  the  ship, 
in  case  any  of  the  matters  of  fact  in  such  oath  should 
not  be  true.  That  the  PlaintiiF  was  aware  of  this  law 
at  the  time  when  it  was  resolved  to  have  the  ship  re- 
gistered in  the  name  of  Robertson^  and  that  it  was  fully 
understood  by  the  PlaintifiP,  as  well  as  by  the  Defendant, 
that,  in  taking  that  step,  they  were  divesting  themselves 
of  all  legal  title  to  the  ship,  and  were  trusting  entirely  to 
the  honor  of  Robertsofi  for  any  share  in  the  profit  to  be 
derived  from  the  sale  of  the  ship,  or  in  the  freight  to 
be  earned  in  any  voyage  she  might  make.  At  the  same 
time,  the  Defendant  admitted  **  that  it  was  clearly  un- 
derstood between  him  and  the  Plaintiff  that,  whatever 
profit  arose  or  accrued  from  the  sale  of  the  ship,  or  from 
freight  to  be  earned  by  her,  after  paying  her  expenses, 
was  to  be  for  their  joint  and  equal  benefit;  and  he  said 
that  he  was  quite  ready  to  abide  by  that  agreement,  and 
had  never  disputed  it." 

The 
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The  Defendant,  however,  further  stated,  that  he  had 
acted  merely  as  agent  and  consignee  of  the  ship  for 
Robertson^  and  that,  in  the  accounts  between  him  and 
Robertson^  credit  had  been  given  to  the  ship  for  the 
freiglits  earned  on  the  several  voyages,  and  for  the  net 
proceeds  of  such  goods  as  had  been  shipped  on  the 
ship's  account*  Under  all  the  circumstances,  he  sub- 
mitted, that  Robertson  was  not  to  be  considered  as  a 
trustee  for  him  and  the  Plaintiff,  and  that,  at  all  events, 
the  Plaintiff  had  no  title  to  relief  against  him  (Taylor)  \ 
but  that  his  remedy,  if  any,  was  against  Robertson  in  the 
United  States. 


With  respect  to  the  sailing  of  the  ship  from  Liverpool 
on  her  last  voyage,  the  Defendant  admitted  that  she 
bad  sailed  with  his  sanction,  but  insisted  that,  being  an 
American  ship  under  the  command  of  an  American 
citizen,  he  would  have  had  no  right  to  detain  her  if  he 
had  wished  to  do  so.  And  he  stated  his  belief,  that 
the  ship  had  been  sold  at  Nea>  York. 


Evidence. 


No  direct  evidence  was  given  by  the  Defendant  of  the 
alleged  law  of  the  United  States  respecting  the  registry 
of  ships ;  but,  among  the  letters  of  the  Plaintiff,  which 
were  in  evidence,  there  were  several  in  which  the  exist- 
ence of  such  a  law  seemed  to  be  assumed ;  and  it  was 
proved  that  he  had  been  active  in  procuring  the  au- 
thentication, by  the  American  consul  at  Liverpool,  of  the 
various  documents  which  were  forwarded  to  Robaisoti 
for  the  purpose  of  the  registration  of  the  ship  in  the 
United  States,  amongst  which  was  an  affidavit  that  the 
ship  was  the  bond  fide  property  of  Robertson. 


Decree. 


The  cause  was  heard  before  Vice-Chancellor  Wigram, 
and  by  the  decree  then  made,  after  reciting  that  the  '^  De- 
fendant Taylor  had  by  his  answer  submitted  to  abide  by 
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the  agreement  in  his  answer  mentioned,  viz.  that,  what- 
ever profits  should  arise  or  accrue  from  freight  to  be 
earned  by  the  ship  after  paying  the  expenses  upon  the 
footing  of  the  agreement  in  the  answer  mentioned,  should 
be  for  the  joint  and  equal  benefit  of  the  Plaintiff  and 
the  said  Defendant '' (a)  the  following  enquiries  were 
directed:  — 

1st.  What  monies  had  been  paid  to  or  received  by 
the  Defendant  Tayhry  in  respect  of  the  freight  earned 
by  the  ship,  or  otherwise  on  her  account ;  and  what 
other  monies  the  Defendant  RobertsoHf  or  the  firm  of 
JRobertson  &  Co.,  had  become  and  were  then  liable  to 
pay  to  the  Defendant  Taylor  in  respect  of  the  freights 
earned  by  the  ship,  or  otherwise,  distinguishing  what  on 
account  of  freights,  and  what  on  other  and  what  ac- 
counts ? 

2d.  What  sums  had  been  paid  or  laid  out  in  respect 
of  the  purchase  money  and  repairs,  or  of  advances  or 
disbursements  on  account  of,  the  ship,  and  by  which 
party  ? 

8d.  Whether  any  and  what  goods  had  been  shipped 
on  account  of  the  Defendant  Taylor  on  board  the  ship, 
in  any  and  which  of  her  voyages,  and  what  was  the 
amount  payable  in  respect  of  the  freight  of  such  goods, 
UDtiAout  prejudice  to  any  question  in  the  cause  f 

4th.  What  sums  had  been  received  by,  or  by  the 
order  or  for  the  use  of,  the  Plaintiff  in  respect  of  the 
ship  ? 

5th.  Whether  the  ship  was  sold  under  the  bottomry 
bond  in  the  pleadings  mentioned,  and  for  what  amount, 

the 

(fl)  This  recital,  which  it  will      swer  (p.  807.),  is,  however,  ex- 
be   observed  is  less  extensive      tracted  verbatim  from  the  brier 
ban  the  submissioa  in  the  an-     copy  of  the  decree. 


1848. 
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the  DeFeridant,  by  bis  counsel,  coDsenting  to  give  credit 
before  the  Master  for  such  amount,  subject  to  all  just 
allowances,  and  without  prejudice  to  am/  question  in  the 
cause? 


R^ort. 


Further  re- 
port 


The  Master,  by  his  general  report,  answered  all  the 
above  enquiries,  except  the  latter  part  of  the  1st  (which 
was  waived)  and  the  5th,  in  answer  to  which  he  merely 
set  forth  a  letter  of  Messrs.  fFood  &  Co.  to  the  Defend- 
ant Taylor,  dated  the  30th  September  1840,  stating  that 
the  ship,  having  been  attached  at  New  York  by  certain 
persons  claiming  to  be  creditors  of  Robertson  and  Taylor, 
had  been  put  up  to  sale  by  auction  on  the  23d  September, 
and  that  certain  parties  had  been  declared  the  purchasers, 
but  that  they  had  since  refused  to  complete  the  purchase; 
and  that  such  purchase  having  in  consequence  been  can- 
celled, Messrs.  Wood  &  Co.  had  purchased  the  ship 
themselves,  subject  to  the  approval  of  the  parties  inter- 
ested, for  a  sum  of  18,000  dollars,  and  that  the  ship  had 
in  the  mean  time  been  recfistered  in  the  name  of  one  of 
the  partners  in  that  house. 

An  exception  to  the  report' on  that  point  having  been 
allowed,  the  Master  made  a  further  report,  in  which, 
after  finding,  by  consent  of  the  parties,  that  the  ship 
had  been  oiFered  for  sale  by  auction  under  the  circum- 
stances mentioned  in  Messrs.  Wood  &  Co.'s  letter,  but 
that  the  sale  so  effected  had  been  cancelled,  the  Master 
concluded  with  a  finding,  according  to  a  chaise  brought 
in  by  the  Plaintiff,  that  the  ship  had  not  been  sold  under 
the  bottomry  bond ;  and  that  report  was  confirmed. 


Further  di- 
rections. 


On  the  hearing  of  the  cause  for  further  directions  be* 
fore  Vice-Chancellor  Wigram,  it  was  ordered  that  the 
accounts  directed  by  the  former  decree  should  be 
carried  on,  and  that  it  should  be  referred  back  to  the 

Master, 
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Master^  without  prejudice  to  any  question  in  the  cause^  1848. 
to  enquire  whether,  since  the  attempted  sale  of  the  2Sd 
September  1840  was  cancelled,  the  ship  had  been  sold, 
and  to  whom,  and  for  what  sum,  and  whether  the  De- 
fendant Taylor  had  received,  or  was  entitled  to  receive, 
any  and  what  sum  for  the  purchase  money  of  the  ship ; 
and  further  directions  and  costs  were  reserved. 

At  this  stage  of  the  suit  the  whole  case  was  brought 
before  the  Lord  Chancellor  upon  an  appeal  by  the  De- 
fendant, and  a  cross  appeal  by  the  Plaintiff,  both  from 
the  original  decree  and  from  the  •rder  on  further  di- 
rections ;  the  Defendant  contending,  that  the  bill  ought 
to  have  been  dismissed  at  the  original  hearing,  and  the 
Plaintiff,  that  he  was  entitled  to  more  extensive  relief  on 
both  occasions  than  was  given  to  him,  particuliarly  as 
regarded  the  relief  prayed  by  the  supplemental  bill 
against  Taylor  personally,  in  consequence  of  his  having 
sent  the  ship  on  her  last  voyage. 

At  the  hearing  of  the  appeal 

Mr.  Bethell  and  Mr.  Follett  appeared  for  the  Plaintiff. 

Mr.  Wood  and  Mr.  H,  Clarke^  for  the  Defendant 
Taylor. 

The  counsel  for  the  Defendant  contended  that  as  the 
Plaintiff  had  not  adopted  the  submission  in  the  answer, 
the  Defendant  was  not  bound  by  it,  Williams  v.  Shaw{a) ; 
and  they  proceeded  to  argue  that  the  Plaintiff's  case, 
involving,  as  it  did,  the  confession  of  a  falsehood  and  a 
^^iberate  violation  of  the  navigation  laws,  both  of  the 
United  States  and  of  this  country,  was  one  upon  which 

he 
(a)  3  Run.  178.  n. 
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he  could  found  no  title  to  relief  in  a  court  of  justice. 
Brackenbury  v.  Brackenbury  (a) ;    Pidding  v.  How  (A)  ; 
Lawrence  v.  Smitk  (c) ;  Harmer  v.  WestmacoU  (d) ;  Stephens 
V.  Bobinson  {e) ;    Curtis  v.  P^/y  [g).    That  when   the 
Plaintiff  claimed  an  interest  in  the  ship,  he  was  met  by 
the  fact  of  his  having  been  a  party  to  its  registration 
in  the  United  States  as  the  sole  and  exclusive  property 
of  a  citizen  of  that  country,  De  Metton  v.  De  Mello  (h)i 
and  w*hen  he  claimed  an  interest  in   the  profits    or 
earnings  of  the  ship,  he  was  in  this  dilemma, — either 
that  the  ship  was  duly  registered  as  an  American  ship, 
and,  consequently,  the  exclusive  property  of  Robertson^ 
which  would,  of  course,  negative  all  title  of  the  Plaintiff 
to  her  earnings;  or  that  she  was  not  duly  registered  as 
an  American  ship,    in  which  case,  as  she  would  be 
entitled  neither  to  the  privileges  of  an  American  nor 
to  those  of  a  British  ship,  the  traffic  in  which  she  had 
been  engaged  would  be  a  violation  of  the  navigation 
laws  of  both  countries,  and  illegal ;  and,  consequently » 
the   Plaintiff  could  not,   in  a  court  of  justice,  assert 
any  title  to  the  profits  of  it. 


1849.  • 

January, 


The  Lord  Chancellor. 

The  difficulties  which  have  arisen  in  this  case  pro- 
ceed entirely  from  the  views  which  have  been  taken  of 
the  effect  of  the  law  respecting  ships  in  this  country 
and  in  the  United  States;  for,  independently  of  such 
laws,  the  case  of  the  Plaintiff  would  have  been  very 
simple  and  clear.  It  may  be  as  well  to  consider  what 
would  have  been  such  case,  if  the  property  in  question 


(a)  2  J.  ^  W.  391. 
(A)  8  Sim.  477. 
((?)  Jac,  471. 
(</)  6  Sim.  284. 


(0  2  Cr.  4*  J.  209. 
(g)  6  Vet.  739. 
(A)  12  Eof^t  «34. 
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had  been  any  description  of  property  not  affected  by        1849. 
those  laws. 

The  case  partly  admitted,  and  in  other  parts  proved^ 
would  have  shewn  a  purchase  of  property  on  the  joint 
account  of  the  Plaintiff  and  of  the  Defendant  Taylorf 
expenditure  on  such  property  to  make  it  available,  em- 
ployment  of  it  on  the  joint  account  and  profit  realised, 
and,  ultimately,  an  exclusion  of  the  Plaintiff  by  the 
Defendant  Taylor  from  any  participation  in  such  joint 
property,  and  an  appropriation  of  it  to  purposes  foreiga 
to  the  purposes  of  the  contract  between  the  parties. 
The  decree  in  such  a  case  would  have  been  quite  of 
course,  including  accounts  of  the  purchase^  expenditure, 
and  profit  of  employmenti  and  enquiries  as  to  the  dis-» 
posal  of  the  property,  for  the  purpose  of  restoring  the 
Plaintiff  to  his  rights  and  interest  in  it,  if  practicable,  or 
of,  in  some  manner,  providing  compensation  to  him  for 
the  loss  arising  from  such  improper  appropriation  of  it. 

It  is,  however,  contended,  on  behalf  of  the  Defendant, 
that  this  justice  cannot  be  done,  and  that  he  is  entitled 
to  retain  what  he  has  so  improperly  obtained  of  the 
property  of  the  Plaintiff,  or,  at  least,  that  this  Court 
cannot  compel  him  to  account  for  it;  because,  1st.  The 
ship  registry  Acts  of  this  country  render  some  part  of 
the  transaction  illegal ;  2d.  That  the  ship  registry  Acts 
of  the  United  Slaies  render  the  whole  of  it  illegal  in 
this  country ;  and  Sd.  Because  the  ship  never  was  the 
joint  property  of  the  Plaintiff  and  of  the  Defendant 
Taylor,  but  belonged  to  an  American  citizen,  named 
Robertson,  in  whose  name  it  was  regbtered  at  Nem  York. 

The  history  of  the  transaction,  as  applicable  to  these 
points,  is  simply  this :  -^  An  American  built  ship,  leaving 
been  stranded  at  the  entrance  of  the  port  of  Zdverpool^ 

Vol.  II.  3  H  and. 
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1849.  andy  in  that  state,  put  up  to  sale^  was  purchased,  by)  the 
Plainti£Pand  the  Defendant  Taylor^  upon  a  joint  specu«^ 
lation.  Great  expenses  were  incurred  in  repairing  her, 
supplied  in  money  and  bbour,  partly  by  the  Plaintiff 
and  partly  by  Taylor ;  but  the  latter  appears  to  have 
advanced  by  far  the  greater  part  of  the  money.  The 
ship,  being  a  foreign  built  ship,  could  not  obtain  a 
British  registry.  It  was,  therefore^  agreed,  that  she 
should  be  sent  to  America^  and  there  registered  in  the 
name  of  Boberison,  a  correspondent  of  the  parties ;  bat 
this,  as  appears  from  the  correspondence,  was  only  an 
expedient  to  avoid  the  difficulty  arising  from  the  registry 
Acts,  it  being  dear  that  Sharp  and  Taylor  intended  to 
consider  and  to  deal  with  the  ship  as  their  own,  and  to 
use  the  name  of  Bobertson  as  a  trustee  for  them ;  and 
Boberisofh  At  first,  consented  to  lend  his  name  for  that 
purpose,  although  he  must  be  supposed  to  have  been 
aware  of  the  difficulties  arising  from  the  ship  registry 
laws  of  the  United  States^  which  such  a  scheme  was 
exposed  to.  Subsequently,  indeed,  and  at  the  sugges- 
tion of  TayloTj  he  insisted  upon  these  difficulties  as  a 
reason  for  considering  himself  as  the  actual  owner,  as 
he  necessarily  was  the  registered  owner,  of  the  ship ; 
but  this  appears  to  have  been  a  scheme  arranged  be- 
tween Taj^  and  Bobertson^  for  the  purpose  of  ex* 
cludmg  Sharp. 

It  does  not  however  appear  to  me  that  this  part  of 
the  case  can  be  material  in  considering  the  question  be- 
tween Sharp  and  Taylor :  for,  Bobertson  not  being  here^ 
all  that  the  Plaintiff  can  obtain  is  payment  of  what 
Taylor  has  received  on  account  of  the  joint  adventure; 
and  for  this  purpose  it  is  not  material  whether  what  was 
so  received  arose  from  freight  or  other  profits  due  to 
Taylor  and  the  Plaintiff  as  owner  of  the  ship,  or  fit>ni 
payments  made  ojc  allowed  by  Bobertson  on  account  of 

the 
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the  ship.    In  either  case  such  receipts  would  be'profits        1849. 
arising  from  the  joint  adventure  as  between  Sharp  and 
TayloTy  and,  as  such,  matters  of  account  between  them. 
Besides  which  the  answer  of  Tayhr^  as  the  decree  re- 
cites, submitted  to  abide  by  the  agreement  mentioned, 
that  whatever  profit  should  arise  or  accrue  from  freight 
to  be  earned  by  the  ship  after  paying  the  expenses  upon 
the  footing  of  the  agreement  in  the  answer  mentioned, 
should  be  for  the  joint  benefit  of  the  Plaintiff* and  himself. 
Again,  if  Robertson  were  to  be  considered  as  the  owner, 
the  bottomry  bond  for  the  large  expenditure  in  repairs 
at  Liverpool  would,  as  against  such  ownership,  be  avail- 
able ;  and,  whatever  objections  there  may  be  to* treating 
Sharp  and  Taylor  as  owners  of  the  ship,  there  can  be 
none  to  their  title  as  joint  owners  of  the  bottomry  bond, 
and,  as  such,  to  the  proceeds  of  the  ship :  for  the  sub- 
stitution of  a  new  bottomry  bond  to  himself  in  lieu  of 
the  bond  to  himself  and  Sharp  was  totally  inoperative 
as  between  them.     Whatever,  therefore,  Taylor  has  re- 
ceived for  or  on  account  of  the  freight  or  ship,  appears 
to  me  to  be  clearly  matter  of  account  between  him  and 
the  Plaintiff^;  and  that  is  all  the  original  decree  directs. 

But  Taylor^  by  his  appeal,  insists  that  the  bill  ought 
to  have  been  dismissed ;  that  is,  that,  after  admission  by 
him  or  proof  of  the  joint  purchase,  the  joint  employment 
and  the  receipt  by  him  of  the  fruits  of  such  employ- 
ment, and  the  exclusion  by  him  of  his  co-partner,  and 
appropriation  to  himself,  or  disposal  in  some  way,  with- 
out the  authority  of  his  co-partner,  of  the  joint  property, 
this  Court  is  to  hold  that  it  has  no  jurisdiction  to  cause 
justice  to  be  done  to  the  Plaintiff.  If  this  be  so,  it  must 
be  the  result  of  some  very  stringent  law;  ^which leads  to 
the  consideration  of  the  legal  objection  raised  under  the 
Ship  registry  acts,  and  the  alleged  law  upon  that  sub- 
ject in  the  United  States.    And,  taking  the  latter  ques- 
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1849*  lion  first,  the  law  of  the  United  States  is  a  matter  of 
fact  to  be  pleaded  and  proved  as  any  other  fact  upon 
which  a  defence  is  rested :  but  of  this  I  have  not  had  any 
proof.  Assuming,  however,  the  law  to  be  as  stated,  the 
objection  must  be,  that  by  such  law  Robertson  alone  can 
be  recognised  as  having  any  interest  in  the  ship  in  whose 
name,  upon  his  affidavit  of  that  fact,  she  was  registered 
at  Charleston.  But  this  decree  does  not  seek  to  enforce 
any  title  of  the  Plaintiff  against  the  title  of  Bjobertson^ 
Suppose  Robertson  to  have  been  sole  owner,  and  that  he 
remitted  sums  of  money  to  Taylor  on  an  account,  in 
which,  as  between  themselves.  Sharp  and  Tajflor  were 
jointly  interested,  is  this  Court  precluded  from  enter- 
taining any  question  between  these  two  in  respect  of  such 
remittances,  because  Robertson  might  in  America  have 
refused  to  make  any  such  payments  ?  Will  the  Courts 
of  this  country  refuse  to  administer  justice  between  joint 
importers  of  any  article  of  commerce  upon  proof  thaty 
in  the  production  or  exportation  of  such  article,  some 
fiscal  law  of  the  country  of  produce  had  been  violated  ? 
During  the  French  war  the  greater  part  of  the  foreiga 
trade  of  this  country  was  carried  on  in  despite  of  the 
fiscal  regulations  of  other  countries,  some  of  which  were 
not  at  war  with  this  country;  and  there  are  still  in- 
stances existing  of  the  same  kind ;  but  the  parties  to 
such  transactions  have  not,  upon  that  ground,  beea 
denied  the  ordinary  administration  of  justice  in  matters 
growing  out  of  such  transactions.  The  cases  do  not 
support  any  such  proposition.  (See  Pellecat  v.  Angell (a\ 
and  the  cases  there  cited.)  Besides,  in  the  present  case» 
there  is  not  any  regular  evidence  of  the  law  of  the 
United  States  upon  this  subject.  Tlie  Vice-Chancellor 
Wigram  does  not  appear  to  have  given  any  weight  to 
this  objection  as  applied  to  the  claim  to  freight,  though 

I  collect 
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I  collect  that  he  did  so  as  applied  to  the  claim  to  the  1849. 

Tessel  itself.  I  will  presently  consider  what  ground  there  ^^^^'^"^'^ 

is  for  this  distinction.  v. 


Tatlob« 


The  next  objection  is  that  the  Plaintiff's  claim  is  in 
violation  of  the  English  Ship  Registry  Acts.  This  must  ap- 
ply to  the  freight  only,  for  as  the  ship  never  was  registered 
as  an  English  ship,  the  Defendant,  to  support  the  objec- 
tion at  all,  except  as  to  the  freight,  must  establish,  that 
an  English  subject  cannot  by  the  law  of  England  have 
any  interest  in  a  foreign  ship ;  but  as  to  freight  the  ob- 
jection depends  upon  the  English  Navigation  laws,  which 
prohibit  the  importation  into  this  country,  for  the  pur- 
poses of  consumption,  of  any  produce  of  foreign  coun« 
tries,  except  in  ships  of  the  country  of  produce,  or  in 
English  ships;  the  objection  being  that  the  cargoes 
for  which  the  freight  was  paid,  having  been  imported 
in  the  ship  in  question,  which,  though  registered  in 
America^  the  Plaintiff  and  the  Defendant  Taylor  claimed 
an  interest  in,  such  importation  was  contrary  to  the 
provisions  of  the  law,  and  that  no  title  can  therefore 
be  founded  upon  it.  This  assumes  that  the  Plaintiff 
and  Taylor  had  some  interest  in  the  ship;  and  the 
Plaintiff  cannot,  I  think,  in  this  suit,  repudiate  such 
claim.  But  the  answer  to  the  objection  appears  to  me  to 
be  tiiis,— ^that  the  Plaintiff  does  not  ask  to  enforce  any 
agreemeriit  adverse  to  the  provision  of  the  Act  of  parlia- 
ment.  He  is  not  seeking  compensation  and  payment 
for  an  illegal  voyage :  that  matter  was  disposed  of  when 
Taylor  received  the  money ;  and  the  Plaintiff  is  now  only 
seeking  for  payment  of  his  share  of  the  realised  profit. 
The  violation  of  law  suggested  was  not  any  fraud  upon 
the  revenue,  or  omission  to  pay  what  might  be  due;  but, 
at  most,  an  invasion  of  a  parliamentary  provision,  sup- 
posed to  be  beneficial  to  the  ship  owners  of  this  country; 
an  evUj  if  any,  which  must  remain  the  sfme^  yrhether 
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1849.  the  ireigfat  be  divided  between  Sharp  and  Tm/lor^  ac- 
cording to  their  sharest  or  remain  altogether  in  the 
hands  of  Tcn/lor,  As  between  these  two,  can  this  sup- 
posed  evasion  of  the  law  be  set  up  as  a  defence  by  one 
against  the  otherwise  clear  title  of  the  other  ?  In  this 
particular  suit,  .can  the  one  tenant  in  common  dispute 
the  title  common  to  both  ?  Can  one  of  two  partners 
possess  himself  of  the  proper^  of  the  firm,  and  be  per* 
mitted  to  retain  it,  if  he  can  shew  that,  in  realising  it, 
some  provision  in  some  Act  of  parliament  has  been  vio* 
lated  or  neglected  ?  Can  one  of  two  partners,  in  any 
'  import  trade,  defeat  the  other,  by  shewing  that  there 
was  some  irr^ularity  in  passing  the  goods  through  the 
custom  house?  The  answer  to  this,  as  to  the  former 
case^  will  be,  that  the  transaction  alleged  to  be  ill^;al 
is  completed  and  closed,  and  will  not  be  in  any  manner 
afiected  by  what  the  Court  is  asked  to  do,  as  between 
the  parties/  Do  the  authorities  negative  this  view  of 
the  case?  The  difierence  between  enforcing  illegal 
contracts  and  asserting  title  to  money  which  has  arisen 
from  them,  is'distinctly  taken  in  Tenani  v.  EUi(d  (a)  and 
Farmer  v.  Russell  (i),  and  recognised  and  approved  by 
Sir  William  Grant  in  Thomson  v.  Thomson  {c\  But 
the  alleged  illegality  in  this  case  was  not  in  the  freight 
being  paid  to  English  subjects  claiming  as  owners  of  the 
ship,  as  in  Campbell  v.  Innes  {d).  The  importation  of 
the  goods  in  a  ship  American  built,  and  not  professing 
to  have  any  English  registry,  would  not  be  illegal,  and 
the  American  owner  might  assign  the  freight  to  any  one: 
assuming  this  to  be  so,  I  am  of  opinion  that,  under  the 
authorities  referred  to,  Tbylor,  who  received  the  freight 
on  account  of  himself  and  Sharps  Cannot  set  up  this 
defence  to  Shatp^a  claim.  Upon  these  grounds,  there- 
fore, 

(a)  1  Bos.  4*  PulL  3.  (c)  7  Vet.  473. 

(&)  I  Bos.  i  Putt.  296.  (d)  4,B.^Aid.  496. 
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fore»  independently  of  the  submissicm  in  die  answeri 
this  part  of  the  decree  iSf  I  think,  right 

With  respect  to  the  daim  to  the  ship  itself  or  the 
proceeds  from  the  sale  of  it,  notwithstanding  the  two. 
rqwrts  upon  it,  there  is  not,  in  my  opinion,  sufficient 
information  to  enable  the  Court  to  pronounce  any  judg* 
ment.  It  was  upon  thb  part  of  the  case,  as  I  am  in- 
formed, that  the  Vioe-Chancellor  felt  the  difficulty, 
arising  from  the  navigation  laws  of  the  United  States.  I 
do  not  think  it  probable  that  this  questiiHi  ever  will 
arise,  although  there  will  not  be  much  difficulty  in  dis^ 
posing  of  it  if  it  should.  From  what  does  appear  there 
can  be  but  little  doubt  of  the  Defendant  Ttgflor  having 
derived  large  pecuniary  benefit  from  the  disposition  of 
the  ship,  which  he  has  either  received  himself  or  had  the 
benefit  of  in  account  with  Messrs.  fFood  and  Co,  of  JVm 
York  or  with  Mr.  Bobertton  of  Charleston^  and  possibly 
that  he  still  holds  the  ship.  All  these  fiusts  must  be  as* 
oertained  before  the  Court  can  adjudicate  between  the 
Plaintiff  and  the  Defendant  Tc^ar  $  and  I  shall  be  dis-< 
posed  to  adopt  any  enquiries  which  the  Plaintiff  may^ 
suggest  for  those  purposes ;  for,  seeing  that,  as  between 
Plaintiff  and  the  Defendant  Ta;^^  they  had  a  joint 
interest  in  the  ship,  and  that  Taylor  ousted  the  Plaintiff 
of  all  interference  with  it,  and  took  upon  himself  the 
whole  direction  and  disposal  of  it,  this  Court  will,  I  think,, 
do  its  utmost  to  restore  the  Plaintiff  to  that  position  of 
which  he  has  been  so  improperly  deprived. 


1849* 


The  Plaintiff  and  the  Defendant  appeal  against  the 
orif^l  decree;  but  that  decree  must,  I  think,  be 
affirmed.  The  Defendant's  appeal  contends  that  the 
bill  ought  to  have  been  dismissed,  for  which,  for  the 
reasons  I  have  before  given,  I  think  there  is  no  ground. 
And  the  Plaintiff  appeals,  because  he  contends  that  he 
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1849*  was  entitled  to  more  direct  and  immediate  relief;  but, 
in  my  opinion,  the  decree  either  gives  or  lays  the  found* 
ation  for  the  Plaintiff  acquiring  all  the  relief  he  can  be 
entitled  to;  and,  after  the  Court  has  required  inform- 
ation, and  such  information  has  been  obtained,  I  cannot 
readily  Ibten  to  a  complaint  that  the  Court  might  have 
proceeded  without  such  information,  there  being  nothing 
in  the  enquiry  which  can  improperly  prejudice  the  real 
rights  of  any  of  the  parties. 

By  the  first  report  the  Master  answered  the  en- 
quiries he  was  directed  to  make  as  to  the  accounts. 
But  the  enquiry  as  to  the  disposal  of  the  ship  itself,  did 
not  produce  any  information  enabling  the  Court  to  deal 
with  that  part  of  the  subject,  and  consequently,  by  the 
order  on  further  directions,  further  enquiries  were 
dii*ected.  But  I  fear  that,  unless  some  addition  be 
made  to  such  enquiries,  another  unproductive  report 
may  be  expected ;  and  it  is  certainly  desirable  that  the 
information  to  be  derived  may  exhaust  the  subject,  and 
enable  the  Court  to  dispose  finally  of  the  matters  in 
contest  between  the  parties* 

I*  propose,  therefore,  after  the  enquiries  directed  as  to 
the  sale  {a)  to  introduce  these  words,  —  *<  or  otherwise 
in  respect  of  the  said  ship ;  and,  if  no  hcn&jide  sale  of  the 
said  ship  shall  be  found  to  have  taken  place,  then  to 
enquire  and  state  in  whose  possession  and  under  whose 
direction  and  controul  the  said  ship  has  been  since  the 
2Sd  oi September  1820,  and  now  is ;  and  in  what  manner 
she  has  since  that  time  been  used  or  employed,  and 
what  has  become  thereof;  and  let  the  roaster  also  en- 
quire and  state  what  was  the  value  of  the  said  ship  to 
be  sold  on  the  19th  of  May  1840,  the  day  on  which 

she 
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she  led  the  port  of  LiverpooU*  That  was  the  time  at 
which  Taylor  assumed  the  exclusive  possession  and 
controul  of  the  ship  in  which  Sharp  was  jointly  inter- 
ested with  him ;  and,  if  satisfactory  information  cannot 
be  obtained  as  to  the  disposal  of  the  ship,  it  will  be  to 
be  considered  whether  justice  may  not  be  done  to  the 
Plaintiff  by  the  result  of  the  last  enquiry. 


If  the  Plaintiff  chooses  to  go  on  with  this  decretal 
order  as  it  stands,  he  can  do  so ;  but  if  he  thinks  the 
additional  enquiries  I  have  suggested  may  be  advan- 
tageous, I  think  he  ought  to  have  an  opportunity  of 
considering  them.  At  present,  by  the  decree  of  the 
Vice-Chancellor,  the  enquiry  is  merely  as  to  the  sale. 
We  know  so  little  about  what  did  take  place,  or,  if 
any  sale  did  take  place,  whether  it  was  a  b<m&  fide  sale 
or  not,  that  it  seems  likely  enough  that  that  enquiry 
may  produce  nothing  beneficial  to  the  parties ;  whereas 
what  I  have  suggested  will  exhaust  the  subject,  and 
furnish  the  Court  with  complete  information  as  to  the 
mode  in  which  the  ship  has  been  dealt  with. 


AN 
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ABSCONDING. 
Set  General  Orders,  5. 

ACCOUNT- 

The  equitable  jurisdiction  in  matters 
of  account  is  concurrent  with  that 
of  courts  of  law,  and  no  precise 
rule  can  be  laid  down  as  to  the 
cases  in  which  it  will  be  exercised, 
this  Court  reserving  to  itself  a 
large  discretion  upon  the  subject, 
in  the  exercise  of  which  it  will  pay 
due  regard  to  the  nature  of  the 
case  and  the  conduct  of  the  par- 
ties, and  will  not  restrain  an  action 
already  commenced^  merely  on  the 
ground  that,  from  the  number 
and  complexity  of  the  items  in 
the  account,  a  Judge  at  nut  prius 
would  urge  the  parties  to  refer  it. 
An  injunction  in  such  a  case 
refused  on  the  ground  of  delay ; 
the  bill  not  having  been  filed  until 
six  months  after  the  action. was 


commenced,  and  the  injunction 
not  moved  for  until  another  six 
months  after  answer^  and  when 
the  cause  was  ready  for  trial. 
North  Eastern  RaUvmy  v.  Mar^ 
tin.  Page  758 

See  Patmsmt  into  Court. 
ACQUIESCENCE. 

See  Equitable  Waste. 
Jurisdiction,  2. 

ACTION. 

The  question  in  the  cause  being, 
whether  the  Plaintiff  was  entitled, 
under  an  agreement  for  a  building 
lease,  to  a  covenant  for  the  use  of 
a  certain  road,  which  he  claimed, 
first,  by  contract  as  implied  by  the 
delineation  of  a  plan  in  the  margin 
of  the  agreement,  and,  secondly, 
on  the  ground  of  acquiescence,  the 
Court  directed  an  action  to  try  the 
alleged  legal  right  first,  reserving 
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the  question  of  acquiescence  as  a 
purely  equitable  one,  and  material 
only  in  case  the  legal  right  should 
be  determined  against  the  Plaintiff. 
The  Court  will  direct  the  De- 
fendant in  equity  to  be  Plaintiff 
in  such  action,  if  by  that  means 
the  right  can  be  more  conveniently 
tried.  Moit  v.  BtadewaU  Railway 
Company.  Page  6S2 

See  Evidence. 
Issue. 

Practice,  2. 
Retaining  Bill. 

ADMINISTRATION  AD  LITEM. 

The  grant  of  letters  of  administra- 
tion ad  litem  makes  the  grantee 
complete  representative  of  the  es- 
tate, to  the  extent  of  the  authority 
which  the  letters  purport  to  con- 
fer ;  and  a  decree  obtained  against 
such  grantee  is  therefore  bind- 
ing upon  any  one  who  may  after, 
wards  take  out  general  adminis- 
tration to  the  estate.  Davis  ▼. 
Chanter.  Page  5^5 

ADMINISTRATION  SUIT. 
See  Evidence. 

Personal  Representative, 
Stat  of  Proceedings. 

ADMISSIONS. 

See  Issue- 
amendment. 

L  Of  Bill. 
All  applications  for  leave  to  amend 


under  the  Orders  of  May  184v5 
are  to  be  made  in  the  first  instance 
to  the  Master.  Coombe  v.  Ramsay. 

Page  168 

See  Production  of  Documents, 

I.  S. 

II.  Of  Title  of  Ansoier. 

Leave  given  to  amend  the  title  of 
an  answer,  although  the  applica- 
tion was  opposed  by  the  PlaintiiL 
Attomey'General  v.  Corporation 
of  Worcester.  Page  3 

III.  At  the  hearing. 

An  order  made  at  the  hearing  of  a 
cause  in  the  Court  below,  by  which 
the  Plaintiff  was  allowed  to  amend 
his  bill  for  the  purpose  of  making 
a  better  case,  but  not  to  alter  the 
prayer  or  go  into  new  evidence^ 
and  the  Defendant  was  to  be  at 
liberty  to  put  in  a  further  answer, 
and  examine  witnesses,  if  neces- 
sary, in  support  thereof,  was,  upon 
appeal,  discharged.  And  the  prac- 
tice generally,  of  allowing  amend- 
ments at  the  hearing,  except  for 
the  purpose  of  making  the  record 
complete  as  to  parties,  or,  under 
particular  circumstances,  adapting 
the  prayer  to  the  case  made  and 
proved,  was  reprobated  as  danger- 
ous, and  unwarranted  by  the  es- 
tablished rules   of  procedure   in 
Courts  of  equity.     JVatts  v.  Hyde. 

Page  486 

See  Family  Arrangement, 
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ANNUITY. 

Gift  of  an  annuity  of  SOO/.  to  the 
testator's  three  daughters,  and  the 
survivors  and  survivor^  with  a  gift 
over  to  the  last  survivor,  of  the 
sum  set  apart  to  answer  the  an- 
nuity. After  the  death  of  one  of 
the  daughters  the  fund  set  apart 
was  lost  by  the  misconduct  of  the 
trustee,  and  the  annuity  remained 
unpaid  for  the  rest  of  the  lives  of 
the  other  two:  but  after  their 
deaths  a  sum  of  money,  forming 
part  of  the  residue^  but  of  less 
amount  than  the  original  fund,  be- 
coming  available.  Held  (reversing 
the  original  decision)  that,  as  the 
last  survivor  had  had  no  oppor- 
tunity of  receiving  the  capital 
during  her  life,  the  annuity  was  to 
be  considered  as  continuing  for 
her  benefit,  after  her  sister's  death 
until  her  own,  and,  therefore,  that 
she  was  entitled  to  an  apportion- 
ment, in  respect  of  the  arrears  of 
such  annuity  during  that  interval, 
as  well  as  in  respect  of  the  prin- 
cipal   fund.      Innes  v.  Mitchell* 

Page  S46 
See  Issue,  S. 

ANSWER. 

See  Evidence. 

Productioh  of  Documents,  S. 

APOTHECARY^  ' 

Tlie  right  of  an  apothecary  to  charge 
for  attendances,  is  not  matter  of 
IaW|  but  of  contract,  either  express 


or  to  be  implied  from  the  usage  of 
the  place.    Smith  v.  Chambersm 

Tage  221 

APPEAL. 

1.  The  rule  which  prohibits  an  ap- 
peal for  costs  alone  is  confined  to 
those  cases  in  which  the  correct- 
ness of  the  decision  as  to  costs 
cannot  be  judged  of  without  re- 
hearing the  cause  upon  the  merits^ 
and  therefore  does  not  apply  to  a 
case  in  which  the  error  of  such  de- 
cision is  apparent  on  the  face  of 
the  decree  or  order  appealed  from. 
Chappell  V.  Purday.        Page  227 

2.  The  Lord  Chancellor  will  not  hear 
a  motion  by  way  of  appeal  from 
an  ex  parte  order  pronounced  by 
another  branch  of  the  Court.  Stur* 
geon  V.  Hooker.  Page  289 

S.  Neither  party  to  an  issue  directed 
by  the  Court  is  precluded^  by 
going  to  trial,  from  afterwards  ap- 
pealing against  the  order  by  which 
it  was  directed.  Butlin  v.  Mas'- 
ten.  Page  290 

4.  Where  an  objection  for  want  of 
parties  is  allowed  at  the  hearing 
of  the  cause,  the  Plaintiff  does  not, 
by  taking  the  usual  order  that  the 
cause  should  stand  over  with  leave 
to  amend,  preclude  himself  from 
appealing  from  the  decision  on  the 
objection.    Davis  v.  Chanter* 

Page  545 

5.  The  Lord  Chancellor  does  not, 
by  varying  an  order  or  decree 
upon  appeal^  take  possession  of 
the  cause  in  its  ulterior  stages 
but  subsequent  proceedings  go  on 

in 
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in  the  Court  below  as  if  his  Lord- 
ship's order  had  been  made  there. 
Sovodon  y.  Marriott*  Page  623 
See  Costs. 

Gratis  Appbarance. 

Interest. 

ARREARS. 

See  Annuity, 
convbrsiok. 
Separate  Estate. 

ASSIGNEE. 

See  Covenant. 

Equitable  Mortgage. 
Jurisdiction,  3. 

AUCTION. 

Where  property  is  advertised  to  be 
sold  '*  without  reserve,**  such  ad- 
vertisement is  understood  to  ex- 
clude any  interference  by  the  ven- 
dor, either  direct  or  indirect^ 
which  can,  under  any  possible  cir- 
cumstances, affect  the  right  of  the 
highest  bidder,  whatever  may  be 
the  amount  of  his  bidding,  to  be 
declared  the  purchaser ;  and  any 
evasion  of  that  engagement  on  the 
part  of  the  vendor,  being  a  viola- 
tion of  his  contract  with  the  public, 
will  disentitle  him  to  the  aid  of  a 
Court  of  Equity  to  enforce  the 
sale. 

Therefoi'e,  where,  previously  to 
a  sale  of  a  life-interest,  which  was 
advertised  to  be  "  without  re- 
serve,'* the  vendor  entered  into  a 
private  agreement  with  another 
person,  that  the  latter  should  bid 
a  certain  sum  at  the  auctioni  and 


be  the  purchaser  at  that  sum,  un- 
less a  higher  sum  were  bid,  a  bill 
by  the  vendor  for  specific  per- 
formance against  a  third  party 
who  had  been  declared  the  pur- 
chaser at  the  auction,  though  for 
a  much  higher  price,  was  dis- 
missed.   Robinson  v.  WalL 

Page  372 

AWARD. 

The  Court  of  Chancery  is  one  of 
the  **  Courts  of  Record  **  to  which 
the  Stat.  9&10W.S.C.15.  gives 
summary  jurisdiction  for  the  en- 
forcement of  awards. 

The  statute  excludes  every  ju- 
risdiction to  interfere  with  the  ex- 
ecution of  awards  made  under  it, 
except  the  summary  jurisdiction 
expressly  given  by  it.  And  a  bill 
will  not  lie  to  impeach  an  award 
made  under  the  stat.  whether  the 
submission  under  which  it  was 
made  has  or  has  not  been  made  a 
rule  or  order  of  court  before  bill 
filed.      Hemming  v.  Smnnerton, 

Page  79 

See  Jurisdiction  ,  7. 


BANKRUPT. 
See  JuRisDicTioNi  4. 

BOND. 
See  Conversion. 
Railway. 
Substitution  op  Security. 

BOTTOMRY. 

Semhle*    A  bottomry  bond  given  by 

the 
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the  captain  of  a  ship  at  a  foreign 
port  18  not  necessarily  void,  be- 
cause there  waa  time  during  the 
ship's  St  ay  at  such  port  for  the 
captain  to  have  written  home  to 
his  employers  and  to  have  re- 
ceived an  answer:  but>  at  all 
eventSi  if  the  omission  of  the  cap- 
tain,  under  such  circumstances,  to 
communicate  with  his  employers 
is  intended  to  be  relied  on  as  in- 
validating the  bond,  it  ought  to  be 
specifically  charged  in  the  bill, 
otherwise,  although  it  appear  in 
evidence,  it  will  not  be  regarded. 
Glascoii  V.  Lang.  Page  310 

See  Fraud,  2.  i. 

LlEK. 

BREACH  OF  TRUST. 

1.  Where  several  Defendants  are  in- 
volved in  a  breach  of  trust,  the 
Court,  in  decreeing  relief  in  re- 
spect of  it,  decrees  the  costs  of 
the  suit  against  them  all,  on  the 
principle  of  giving  the  Plaintiff 
the  greater  security  for  the  pay- 
ment, and  without  regard  to  the 
relative  degrees  of  culpability  in 
the  Defendants.  Lawrence  v. 
Bowie.  Page  140 

8.  A.  and  B.  for  whom  land  had 
been  purchased  by  C.  with  a  view 
to  its  being  resold  in  building  lots, 
on  the  land  being  conveyed  to 
them,  signed  a  paper  writing  pur- 
porting to  be  a  memorandum  of 
an  agreement  between  them  rela- 
tive to  the  land,  by  which  it  was 
agreed  <'  that  they  should  each 


advance  half  the  purchase  money 
and  receive  interest  on  the  same 
at  five  per  cent.,  and  that  they 
were  to  have  each  one  third  in- 
terest in  the  purchase,  and  to  re- 
serve otie  third  of  the  profits 
arising  therefrom  for  C,  in  lieu  of 
his  commission  for  purchasing,  sel- 
ling, surveying,  valuing^  and  laying 
out  the  land  in  lots,  or  any  other 
services  that  might  be  required  of 
him ;  but  that  it  was  clearly  and  dis- 
tinctly understood  that  C,  should 
have  no  power  or  authority  what- 
soever over  the  land,  and  that  he 
should  not  be  entitled  to  receive 
any  compensation  therefrom  until 
the  whole  was  sold  and  paid  for." 
The  land  having  afterwards  greatly 
increased  in  value,  A.  and  B.  re- 
fhsed  to  recognise  Cs  interest  in 
the  speculation,  and  offered  him  a 
money  compensation  for  his  ser- 
vices. Whereupon  C.»  who  had 
objected,  from  the  first,  to  the 
clause  in  the  memorandum  which 
excluded  him  from  all  control,  as 
inconsistent  with  the  original  terms 
for  which  he  had  verbally  stipu- 
lated, filed  his  bill  for  an  imme- 
diate sale  of  the  land.  And  the 
Court,  being  of  opinion  that  the 
Defendants,  by  repudiating  the 
trust  as  to  C.'s  share,  had  de- 
volved upon  the  Court  the  discre- 
tion which  they  had  by  the  me- 
morandum reserved  exclusively  to 
themselves  as  to  the  time  of  sale, 
declared  C.  entitled  to  one  third, 
and  referred  it  to  the  Master  to 
inquire  whether  it  would  be  for 
the  benefit  of  all  parties  that  the 

land 


828 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


land  should  be   sold.     Dale  v. 
Hamilion.  Page  266 

S.  When  one  of  several  cestuique 
trust  institutes  a  suit  for  relief  in 
respect  of  a  breach  of  trust,  he  is 
bounds  in  the  conduct  of  the  8uit» 
to  take  care  of  the  interests  of  the 
others  as  well  as  of  his  own.  WiU 
liams  V.  Potoell.  Page  329 

Ste  MiSEEPRSSSNTATION. 

Parties,  2. 
Power. 

Wilful   Neglect   and   De- 
fault. 

BROKER'S  COMMISSION. 

A  broker^  having  taken  an  assign- 
ment of  several  cargoes  in  trust  to 
sell  them  on  their  arrival,  and  out 
of  the  proceeds  to  repay  himself 
the  amount  of  his  advances,  took 
possession  of  some  of  the  cargoes, 
and  sold  them  under  the  power  in 
the  deed,  while  the  rest  were  sold 
under  an  order  made  in  a  suit  in- 
stituted by  him  to  enforce  his  se- 
curity, by  which  it  was  directed 
that  they  should  be  sold  by  him  in 
such  manner  and  at  such  time  as 
he  and  the  receiver  in  the  cause 
should  agree,  and,  in  the  event  of 
their  differing,  then  as  the  Master 
should  direct. 

Held,  that,  in  the  latter  sales, 
he  was  entitled  to  the  usual  com- 
mission allowed  to  brokers  em- 
ployed by  the  Court :  but  that,  in 
the  former,  he  was  not  entitled  to 
any  commission,  having  sold  as 
trustee*    Arnold  v.  Garner. 

Page  331 


BUILDER'S  CONTRACT, 
See  Jurisdiction,  2.  ' 


CHARGE  AND  DISCHARGE. 

See  Dbcreb,  IL 

Payment  into  Court. 

CHARITY. 

L  It  is  no  criterion  of  the  invalidity 
of  a  charity  bequest  that  it  is  not 
capable  of  being  administered  in 
this  Court;  for  that  is  the  case 
in  every  charity  gift  which  is  ad- 
ministered by  the  sign  manual: 
but  it  if  a  criterion  where  the 
question  is  whether  the  gift  be 
charitable  or  not.     * 

A  bequest  of  residue  **  to  the 
Queen*s  Chancellor  of  the  Ex- 
chequer for  the  time  being,  and  to 
be  by  him  appropriated  to  the 
benefit  and  advantage  of  my  be- 
loved country  Great  Britain^' 
held  to  be  a  good  charity  bequest. 

And,  sembltf  that  the  selection 
of  a  particular  officer  of  the  go- 
vernment as  trustee  marks  the 
mode  of  application  sufficiently 
to  preclude  the  exercise  of  any 
discretion  on  that  subject.  Night" 
ingale  v.  Goulbourn.  Page  594 
2.  Where  exhibitions  are  provided 
out  of  the  surplus  funds  of  a 
grammar  school,  none  but  boys 
who  are  objects  of  the  charity 
ought  to  be  eligible  to  them,  Ob« 

aervations 
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senrationson  the  AUarney-Genend 
▼.  The  Earl  of  Stamford,  I  PhilL 
4S7. 

AitomejfGeneral  ▼•  Corpora^ 
tion  of  Ludlow.  Page  685 

CHARITY  TRUSTEES- 

1.  The  Coart  will  not  make  an  order 
for  filling  up  yacancies  in  charity 
triuteesy  under  the  Municipal  Cor- 
poration Act,  unless  it  be  satisfied 
that  the  existing  number  is  prac- 
tically insufficient,  and  that  incon- 
venience arises  from  not  having 
more.  In  the  Matter  of  Worcester 
Charities.  Page  284 

&  Charity  trustees  appointed  under 
the  5  &  6  ^.  4.  c.  76.  are  invested 
by  their  appointment  with  all  the 
rights  and  powers,  as  such  trustees, 
which  formerly  belonged  to  the 
corporation  or  corporate  officers 
for  whom  they  are  substituted. 
The  Attorney^General  v.  The  Cor* 
poration  of  Ludlow.        Page  685 

CHARTER  PARTY. 
See  Lien. 

« 

COLLEGE  STATUTES. 

A  provision  in  the  statutes  of  a  Col- 
lege that,  among  candidates  for  a 
particular  Fellowship,  those  should 
be  preferred  who  should  be  born 
nearest  to  a  particular  place :  Held 
to  be  operative  only  in  case  of 
equality  of  merit. 

Where  by  College  statutes  one 
of  the  qualifications  of  a  Fellow, 
was,  that  he  should  be  **  in  sacer- 
dotio  constitutus "  before  his  ad- 

VoL.lL 


mission,  and  the  general  practice 
of  the  college  was  to  admit  fellows 
elect  on  the  expiration  of  a  six 
months'  probation  from  the  time 
of  their  election,  but  the  statutes 
prescribed  no  particular  limit  to 
the  period  of  probation ;  an  ob- 
jection to  an  election,  that  the 
word  **  sacerdotium  "  meant  the 
order  of  priesthood,  and  that  the 
party  elected  was  not,  at  the  time 
of  his  election,  old  enough  to  be 
capable  of  taking  even  deacon's 
orders  within  six  months,  waa 
overruled,  it  being  held,  Ist.  That 
''  sacerdotium"  meant  holy  orders 
generally,  and,  2dly,  That  the 
fellow  elect  might,  either  by  a 
fiiculty  from  the  Archbishop^  or 
by  an  extension  of  the  period  of 
probation,  which  the  college  were 
willing  to  grant,  procure  deacon's 
orders  wiUiin  the  necessary  pe- 
riod. In  re  University  CoUege, 
Oxford;  Page  521 

COLLUSION. 
See  Jurisdiction,  8. 

CONDITION  IN  RESTRAINT 
OF  MARRIAGE. 

A  covenant  to  pay  to  E.  C.  during 
her  life,  subject  to  the  proviso 
thereinafter  contained,  an  annuity 
of  40/. ;  the  proviso  being,  that  in 
case  E.  C  should  at  any  time 
thereafter  happen  to  marry,  the 
annuity  should  thenceforth  be  re- 
duced to  20L  only,  which  aum 
should  in  such  case  be  paid  and 
payable  to  £.  C.  from  the  time  of 
SI  her 
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her  marriage  for  the  remainder  of 
her  life :  Held  (reversing  the  de- 
cision below)  to  be,  iu  effed^  a 
covenant  to  pay  an  annuity  of  40/. 
until  marriage,  and  afterwards  an 
annuity  of  20L  only ;  the  proviso 
for  reducing  the  annuity  being 
part  of  the  original  gift  itsdf,  and 
not  operating  as  a  condition  sub- 
sequent so  as  to  be  void  as  in  re- 
straint of  marriage.  JVebb  v. 
Grace.  Page  701 

CONFESSION. 

Documentary  evidence  of  confessions 
16  not  inadmissible  merely  becafise 
it  is  not  specifically  put  in  issue. 
M'Mahon  ▼.  BurcheU.    Page  127 

See  EyinEMC£,  2. 

CONSERVATORS  OF  RIVERS. 
See  Parliament. 

CONSTRUCTION. 

1.  A  sum  of  money  was  bequeathed 
in  trust  for  several  tenants  for  life 
in  succession,  with  remainder  to 
such  person  or  persons  as  one  of 
them,  who  was  a  married  woman, 
should  by  will  appoiiftt,  and,  in  de- 
fault of  such  appointment,  **  to  and 
for  the  benefit  of  her  executors  or 
administrators.^  llie  lady  died 
without  making  any  appointment. 
Held  that  her  personal  represent- 
ative took  the  reversionary  interest 
in  the  fund,  not  beneficially  nor  in 
trust  for  her  next  of  kin,  but  as 


part   of  her   estate     AU^rnm^ 
General  Y.  Malkiu.  P&ge64 

2.  Illustration  of  the  distinction  be- 
tween a  duvotion  in  a  wUl  which 
goes  td  cut  dowa  or  qualify  a  prior 
absolute  gift,  and  one  which  only 
goes  to  r^pdate  the  mode  in  which 
such  gift  shall  be  dealt  with  and 
enjoyed.    Gompertx  t.  Gompertx^ 

Page  107 

3.  In  construing  limitations  to  a 
parent  for  life,  and  afterwards  to 
his  children>{with  a  provision  fe- 
kting  to  survivorship  annexed, 
whedier  occurring  in  wills  or 
settlements,  the  rule  for  detenni* 
ning  both  the  dass  who  are  to 
take  and  the  <:ontingency  to  which 
the  survivorship  refers  is,  to  Ipan 
to  that  construction  which  will  in- 
clude as  many  objects  of  the  gift 
as  possible,  consistently  with  the 
declared  purpose  of  the  author  of 
the  instrument.  Bouverie  ▼•  Bou' 
verie.  Page  349 

4.  A  gift  to  the  testator's  three 
sisters  or  their  children  as  his 
mother  should  by  deed  or  will  ap- 
point. Held  to  be  a  gift,  in  de- 
fault of  appointment,  to  the  whole 
class  of  Uie  daughters  and  the 
children  equally;  not  on  the  ground 
that  ''or"  was  to  be  construed 
**  and,^  but  that  it  was  referable 
only  to  the  power  given  to  the 
mother,  of  selection  from  among 
the  class,  and  that  as  the  power  had 
not  been  exercised,  and  the  Court 
could  not  assume  the  exercise  of  it, 
the  whole  class  must  take  equally. 
Penny  v.  Turner.  Page  493 

5.  A  testator,  by  his  will,  directed 

that 
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that  all  his  property  should  be  ^at 
the  disposal  of  his  wife  for  herself 
and  children." 

Held  (reversing  the  decision 
below),  that  there  was  no  joint 
tenancy  between  the  widow  and 
diildren;  but  that  the  widow, 
though  not  entitled  to  the  property 
absolutely,  had  a  personal  interest 
in  it;  and,  as  between  herself  and 
her  children,  was  either  a  trustee 
of  the  fund,  with  a  large  discretion 
as  to  the  application  of  it,  or  she 
had  a  power  in  favour  of  the 
children,  subject  to  a  life  interest 
in  herself.     Crockett  v.  Crockett. 

Page  553 

6»  Instance  of  a  constructive  dispo. 
aition  of  residue.  JBodgkinson  v. 
JBarronf.  Page  578 

7*  Constructionof  thewords  ''heirs  " 
and  <*  family"  as  applicable]  to 
dispositions  of  real  and  personal 
estate  respectively. 

A  testator  directed  that,  upon 
the  death  of  his  wife,  to  whom  he 
gave  a  life  interest  in  all  his  pro- 
perty, both  real  and  personal^  his 
nephew,  whom  he  named,  should 
be  heir  to  all  his  properly  not 
otherwise  disposed  of;  but  added, 
that,  as  he  had  had  little  inter- 
course with  his  nephew,  and  was 
apprehensive  that  his  habits  might 
require  some  control,  whatever 
portion  of  the  propeiety  might  be 
possessed  by  him  was  to  be  se- 
cured by  the  executors  for  the 
benefit  of  his  family.  Held  that 
the  real  estate  was  to  be  settled 
on  the  nephew  for  life,  with  re- 
mainder to  his  sons  successively  in 


tail  male,  with  remainder  to  his 
daughters  as  tenants  in  common 
in  fee;  and  the  personal  estate 
upon  the  nephew  for  life,  with 
remainder  to  all  his  children  as 
joint  tenants,  with  a  proviso  that, 
in  the  event  of  all  the  children 
dying  under  twenty-one,  and,  if 
daughters,  unmarried,  or,  if  sons, 
without  issue,  the  personalty  should 
be  held  in  trust  for  the  nephew. 
White  V.  Briggs.  Page  583 

8.  Under  a  gift  of  residue  to  the  tes- 
tator's wife  for  life  to  her  separate 
use,  with  an  absolute  power  of  ap- 
pointing the  principal  by  deed  or 
will,  and  a  gift,  in  default  of  such 
appointment,  to  her  next  of  kin  as 
in  case  of  intestacy :  Held^  that 
the  gift  of  the  principal  had  not 
lapsed  by  the  death  of  the  wife  in 
the  testator's  lifetime,  but  that  her 
next  of  kin,  according  to  the  sta- 
tute, were  entitled  to  the  benefit 
of  it.    Edwards  v.  Salcvoay,  Page 

625 

9.  A  testator  directed  his  executors 
to  set  apart  a  sum  of  stock  to  an- 
swer an  annuity  of  600^.  to  be  paid 
to  his  daughter  Anna  Maria  (who 
was  then  his  only  surviving  child) 
for  her  life,  and  on  her  death  to 
divide  the  principal  among  her 
children,  if  she  should  leave  any, 
on  their  respectively  attaining  the 
age  of  twenty-four ;  if  no  child,  or 
none  who  should  attain  that  age, 
to  pay  thereout  two  small  legacies, 
'*  and  all  the  rest  and  residue  of  the 
said  principal  fund  he  gave  and  be- 
queathed to  and  amongst  his  heirs- 
at-law, share andshare alike:"  And, 

312  in 
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in  a  subsequent  part  of  his  will,  he 
appointed  his  said  daughter  by 
name  his  general  residuary  legatee. 
Held,  nevertheless,  that  as  sole 
heiress-at-law  and  next  of  kin  of 
the  testator  at  the  time  of  his 
death,  she,  and  not  his  heirs-atrlaw 
or  next  of  kin  at  the  time  of  her 
death,  was  entitled,  under  the  ulti- 
mate gift,  to  the  fund  set  apart  to 
answer  the  annuity.  JViare  ▼• 
Rofojland.  Page  635 

10.  A  will  not  affected  by  the  I  IV.  4. 
c.40.»  commenced  as  follows: — '^  I 
give,  devise,  and  bequeath  all  my 
estate,  real  and  personal,  to  W.  E,f 
his  heirs,  executors  or  administra- 
tors, to  and  for  the  uses,  intents, 
and  purposes  following."  Then 
followed  certain  declarations  of 
trust,  but  which  were  applicable 
only  to  particular  portions  of  the 
personal  estate,  and  the  will  con* 
eluded  by  appointing  W.  E.  sole 
executor.  Held  (reversing  the 
decision  below),  that  W.  E.  took 
the  residue  as  trustee  for  the  next 
of  kin. 

Observations  on  the  conflicting 
opinions  of  Sir  W,  Grant  and  Lord 
Eldonm  Datoson  v.  Clark (15  Ves* 
409.  and  18  Ves.  227.)i  and  the 
opinion  of  Lord  Eldon  confirmed. 
Mapp  V.  Ekock.  Page  793 


See  CoLLBGB  Statutes. 

PaRLIAM£NT. 

CONTEMPT. 
After  a  petition  had  stood  over  at  the 


request  of  the  Respofident's  coun- 
sel for  his  convenience,  the  Peii* 
tioner  incurred  a  contempt,  which 
he  had  not  cleared  when  the  peti* 
tion  came  on  again.  Held,  that  he 
was  nevertheless  entitled  to  be 
heard.       BrisUme   ▼.    Needkam 

Page  190 

CONVERSION. 

Part  of  a  testator's  residuary  estate 
consisted  of  a  bond  debt^  which, 
owing  to  the  insolvency  of  the 
debtor's  estate,  was  not  recovered 
until  many  years  after  the  testa- 
tor's death,  when  the  gross  sum 
recovered  in  respect  of  principal 
and  interest  did  not  equal  the 
amount  of  the  original  debt.  Held 
thai,  as  between  the  tenant  for  life 
of  the  residue  and  those  in  re- 
mainder, the  former  was  not  enti- 
tled to  receive  what  had  actually 
been  recovered  in  respect  of  in* 
terest,  but  only  the  amount  of  in- 
terest at  4  per  cent,  on  the  sum 
which  the  bond  would  have  realised 
if  the  debtor's  estate  had  been 
administered  at  the  end  of  a  year 
after  the  testator's  death.  Turner 
v.  Newport.  Page  14 

'  CORPORATION. 
L  MunicipaL 

The  proper  style  of  municipal  cor- 
porations in  cities  is  '*  the  Mayor, 
Aldermen,  and  Citizens,"  and  not 
*'  the  Mayor,  Aldermen,  and  Bur- 
gesses ^  of  the  city.  Attomey^Ge^ 
n^al  v.  Corporation  of  Worcester. 

Pages 
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IL  Trading. 

A  demurrer  to  a  bill  by  one  of  the 
shareholders   of  an  incorporated 
mining  company  on  behalf  of  hhn- 
•elf  and  all  the  other  shareholders 
except  the  members  of  the  govern- 
ing body»  who  were  Defendants, 
impeaching  several  transactions  of 
that  body»  which  it  appeared  had 
been  sanctioned  by  majorities  at 
general   meetings  of  the  share- 
holders, and  amongst  which  was  a 
project  to  vest  all  the  property  of 
I    the  company  in  trustees  for  the 
purpose  of  liquidating  its  afEeurs, 
was  allowed,  notwithstanding  some 
vague  and  general  charges  of  fraud 
and  misconduct  on  the  part  of  the 
Defendants,  and  an  allegation  that, 
by  the  constitution  of  the  com- 
pany, no  one  but  the  governing 
body  could    convene    a    general 
meeting;  the  specific  acts  com- 
plained of  not  being  clearly  such 
as,  in  the  opinion  of  the  Court,  it 
was  incompetent  to  a  majority  of 
shareholders  to  sanction. 

The  doctrine  of  Foss  v.  Har- 
bottle  (2  Hare,  492.)  and  Mozlei^ 
V.  Alston  (1  PhUl.  70.),  as  to  the 
interference  of  this  Court  in  the 
internal  administration  of  incor- 
porated companies,  confirmed. 
Lord  V.  The  Governor  and  Com' 
pany  qf  Copper  Miners.  Page  740 

COSTS. 

^1.  Where  a  suit  is  instituted  by  some 
of  a  class  of  persons  on  behalf  of 
all,  those  individuals  of  the  class 


only  who  are  actually  named  as 
parties  to  the  record,  are  respon* 
sible  to  the  Defendants  for  costs. 
And,  therefore,  in  a  suit  by  some 
on  behalf  of  all  of  the  guardians 
of  the  poor  of  a  parish  against  a 
party  alleged  to  be  a  defaulter  to 
the    parish    funds,  held,  that    a 
person  who  had  been  a  guardian 
at  the  commencement  of  the  suit, 
and  one  of  the  committee  of  guar- 
dians who  authorised  it,  but  who 
was  not  actually  named  as  a  party 
to  the  record,  was  a  competent 
witness  for  the  Plaintiflb,  notwith- 
standing his  liability,  as  between 
himself  and  the  other  guardians, 
to  contribute  to  the  costs  of  the 
suit;  such  liability  being  one  which 
could  not  be  enforced  in  that  suit, 
and  his  incompetency)  by  reason 
of  interest  as  a  rate  payer,  being 
removed  by  the  statute  3  &  4  Vict. 
C.26.    Pascall  V.  Scott.  Page  890 

2.  Where,  after  the  trial  of  an  issue 
directed  by  the  Court  below,  the 
party  who  failed  appealed  from 
the  order  directing  it,  the  Lord 
Chancellor,  in  reversing  the  order 
and  directing  a  new  issue,  refused 
the  other  party  the  costs  of  the 
appeal,  but  reserved  them.  Par" 
Jeer  V.  Morrell.  Page  45S 

3.  If  the  nature  of  the  case  be  such 
as  to  render  costs  a  matter  of  dis- 
cretion with  the  Court,  the  mere 
circumstance  that  they  form  part 
of  tlie  relief  specifically  prayed  by 
the  bill  does  not  make  them  a  sub- 
stantive matter  of  appeal  from  the 
decree.   Lancashire  v.  Lancashire. 

Page  657 
3  13  4.  The 
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4.  The  costs  of  an  issue  directed  on 
an  interlocutory  application  may 
be  disposed  of  after  the  issue  is 
decided  without  waiting  for  the 
hearing  of  the  cause.  Malins  v. 
Price^  2  ColL  190.  over-ruled. 
Duncan  v.  VarUf.  Page  696 

5.  A  party  served  with  a  petition 
does  not  forfeit  his  right  to  the 
costs  of  his  appearance  merely  be- 
cause his  counsel  at  the  hearing 
has  raised  an  imsuccessful  oppo- 
sition to  the  prayer.  In  re  London 
and  South  Western  Railnay  Com' 
pany.  Page  772 

6.  The  trusts  of  a  mixed  residuary 
gift  of  real  and  personal  estate 
having  failed,  the  costs  of  a  suit 
by  the  next  of  kin  claiming  the 
whole,  on  the  ground  that  the  real 
estate  was  converted  out  and  out, 
were  apportioned  between  the  real 
and  personal  estate,  although  the 
title  of  the  heir  to  the  land  was 
held  to  be  so  clear,  that  the  Court 
adjudged  it  to  him  in  the  absence 
of  some  of  the  next  of  kin.  Chris' 
tian  v.  Foster,  Page  161 

7.  A  bill  filed  for  redemption  of  a 
mortgage,  and  an  injunction  to  re- 
strain a  sale  under  a  power  alleged 
to  have  been  fraudulently  inserted 
in  the  deed,  contained  various 
charges  of  oppression  and  mis- 
conduct against  the  Defendant,  on 
the  ground  of  which  it  prayed  that 
he  might  pay  the  costs  of  the  suit : 
on  a  motion  for  an  injunction 
supported  by  affidavits  of  those 
charges,  the  Defendant  submitted 
to  an  immediate  account,  the 
Plaintiff  undertaking  to  pay  what 


should  be  found  ducy  and  furtner 
directions  and  costs  were  reserved* 
Held>  on  a  subsequent  hearing  of 
the  cause  ffor  fbrtfaer  directionsy 
that  the  affidavits  filed  on  the 
former  occasion  could  not  be  read^ 
the  first  order  having  sfant  out  all 
the  merits  except  tbe  accoont. 
And  an  order  giving  the  Plaintiff 
the  costs  of  the  sent  on  the  ground 
of  diose  affidavits,  was,  on  appeal, 
dismissed,  and  the  Defendant  was 
allowed  his  costs  according  to  the 
ordinary  rule.  Dunstan  v.  PaUe' 
son*  Jhigo  S4?l 

See  Appeal. 
Breach  op  Trust,  1. 
Creditor's  Suit,  S. 
Error  apparent. 
Gratis  appearance. 
Interlocutory  reperencb. 
Irregularity,  1. 
Lunatic  Mortgagee. 
Next  Friend. 
Parliament. 
Stay  of  Proceedings. 
Substituted  Service* 
Wilful  Neglect. 

COUNSEL. 

If  one  of  two  Piaindft  appears  in 
person,  the  other  cannot  be  heard 
by  counsel;-  for  co-Plaintift  can- 
not sever,  nor  can  the  aame  party 
be  heard  both  in  person  aad  by 
counsel.    Newton  v.  Ricketls* 

P^e624 

COURT  OF  RECORD. 

See  Award. 

COVE- 
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COVENANT. 

See  Equitable  Mortoaqe. 
Jurisdiction,  6. 

CREDITOR'S  SUIT. 

1.  The  Court  will  not,  on  the  ground 
of  irregularity  in  a  decree  in  a 
creditor's  suit,  take  the  conduct  of 
the  suit  from  the  Plaintiff  and  gire 
it  to  another  creditor,  though  col- 
lusion be  suggested. 

Where  decrees  had  been  ob- 
tained in  two  creditors'  suits  for 
the  administration  of  the  same 
estate,  the  Court  ordered  that  the 
Plaintiff^in  the  suit  in  which  the 
second  decree  had  been  made, 
should  be  at  liberty  to  attend  the 
proceedings  under  the  first  de- 
cree; but,  on  the  ground  that  he 
was  a  stranger  to  that  suit,  refused 
to  give  him  the  conduct  of  it. 
SmUh  V.  Guy.  Page  159 

2.  Tenant  for  life,  of  estates  decreed 
in  a  creditor's  suit  to  be  sold  for 
payment  of  debts,  is  a  trustee  for 
the  purchaser  within  the.  meaning 
of  1  Wm.^.  C.60.  s.  18.  In  re 
MOfidd.  P&ge  254 

S.  The  usual  direction  in  decrees  in 
creditors'  suits,  that  the  creditors 
shall,  before  they  are  admitted, 
contribute  their  proportion  to  the 
expenses  of  the  suit,  does  not  pre- 
vent the  Court,  on  further  direc- 
tions, if  the  case  warrants  it,  from 
ordering  the  Plaintiff  to  pay  all 
the  costs  of  the  suit.  But  if  the 
suit  be  any  thing  more  than  a  mere 
creditor'iB  suit,  the  direction  for 


contribution  ought  to  be  limited 
to  the  costs  of  that  part  of  the 
suit  in  which' all  the  creditors  have 
a  common  interest  with  the  Plain- 
tifi.    Dunning  ▼.  Hards* 

Page  294 

See  EviDBNCB,  3. 

iMJUNCTIOITy  1. 


DECLARATION  OF  RIGHT. 

See  Ikjdnctiok,  7. 

DECREE. 
I.  Entering  Evidence  in* 

1.  Where  an  objection  to  evidence  at 
the  hearing  of  a  cause  is  allowed, 
the  tender  of  the  evidence  and  its 
rejection  ought  to  be  expressly 
recited  in  the  decree,  and  the  evi- 
dence ought  not  to  be  entered 
as  read.     WaUon  v.  Parker, 

Page  5 

2.  Every  decree,  though  it  merely 
directs  enquiries,  ought  to  contain 
a  statement  of  the  evidence  on 
which  it  is  founded :  and  therefore 
a  decree  reciting  that  certain  evi- 
dence had  been  read,  but  that 
both  parties  consented  that  the 
entry  of  it  should  be  without  pre- 
judice to  its  admissibility,  and 
thereupon  directing  certain  en- 
quiries, was  held  to  be  irregular. 
M^Mahon  v.  BurchelL    Page  127 

^.  Every   decree,  although  it  only 

direct  issues  or  enquiries,  ought  to 

recite  the  evidence  oh  which  it  is 

founded,  and  thereforCf  where  evi- 

S I  4  dence 
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dence  h  tendered  and  objected  to, 
the  Court  ought  to  decide  at  once 
upon  Its  admissibiHty,  and  not  to 
allow  it  to  be  entered  as  read  de 
bene  esse.    Parker  v.  MorreU* 

Page  453 

IL  Special  Enquiries. 
Where  the  answer  to  a  bill  for  an 
account  sets  up  a  counter  daim, 
;  as  to  which  it  is  doubtful  whether 
it  would  or  would  not  be  available 
to  the  Defendant  as  an  item  of 
discharge  under  the  general  ac- 
count directed  by  the  decree,  the 
Court,  as  the  safer  course,  will 
make  it  tlie  subject  of  a  spedal 
enquiry.    Lord  v.  fVighitoick. 

Page  110 
See  Inquiry. 

III.  Special  Directions. 

A  party  sued  as  executor  de  son  tori 
jointly  with  the  rightful  executor, 
stated,  by  his  answer,  that  jie  had, 
before  the  bill  was  filed,  accounted 
for  his  receipts  and  payments  to 
his  co-Defendant  and  paid  over  to 
him  the  balance :  Held,  that  such 
settlement  would  not  be  binding 
on  the  Plaintiff  who  was  beneficially 
interested  in  the  estate,  and  there- 
fore the  Court  refused  to  insert  in 
the  decree  the  usual  direction  as 
to  not  disturbing  settled  or  stated 
accounts. 

Such  a  direction  is  applicable 
only  to  an  alleged  settlement  of 
accounts  between  PlaintlfF  and  De- 
fendant,  and  not  to  one  between 
co-Defendants.  Carmichaely.Car- 
mickaet.  Page  101 


DEMURRER. 

It  is  no  ground  of  demurrer  by  one 
Defendant  that  a  co-Defendant 
appears  by  the  bill  to  have  no  in- 
terest.   Roberts  v.  Roberts. 

Page  534 

See  Dismissal  of  Bill. 
.  General  Orders,  3. 

Parties. 

Personal  Representative. 

DEPOSITIONS, 

See  Perpetuation  of  Testimony. 
Wilful  Neglect. 

DISCOVERY. 
See  General  Orders,  4. 

DISMISSAL  OF  BILL. 

Semble.  After  a  general  demurrer 
to  a  bill  has  been  over-ruled  on 
argument,  the  Plaintiff  is  not  en- 
titled as  of  course  to  an  order  di^ 
missing  his  bill  with  costs.  Cooper 
v.  Lemis.  Page  178 


ENLARGING  TIME. 
See  Foreclosure. 

ENROLMENT. 

To  prevent  the  enrolment  of  a  decree, 
the  order  for  setting  down  the 
cause  to  be  reheard  must  be  actu- 
ally served,  and  notice  of  its  hav- 
ing been  made  is  not  sufficient. 
Groom  v.  Stinton.  Page  384 

See  Foreclosure. 

EQUIT- 
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EQUITABLE  MORTGAGE. 

An  equitable  mortgagee,  bjr  deposit 
of  a  lease,  is  not  compellable  in 
equitjTi  at  the  suit  of  the  lessory  to 
take  a  legal  assignment  of  the 
lease,  although  he  may  have  en- 
tered into  possession  of  the  pre- 
mises and  paid  rent.  Nor,  semble, 
is  he  liable  to  the  lessor  upon  the 
covenants,  there  being  no  privity 
between  him  and  the  lessor  until 
he  has  made  himself  legal  assignee. 
Lucas  v.  Comerford  (3  B,  C  C. 
166.)  Overruled.    Moore  v.  Greg, 

Page  717 


EQUITABLE  WASTE. 

The  statutory  rule  which  gives  to  a 
remainderman  twenty  years  from 
the  time  when  his  title  accrues  in 
possession,  for  bringing  an  action 
or  suit  for  the  property,  applies 
to  a  claim  for  compensation  for 
eqfuitable  waste,  as  well  as  to  a 
claim  to  the  land  itself.  And 
therefore  an  account  of  equitable 
waste  was  decreed  against  the 
estate  of  the  tenant  for  life  thirty- 
eight  years  after  the  waste  was 
committed,  the  title  of  the  Plain- 
tiff, as  remainderman  in  tail,  hav- 
ing accrued  within  twenty  years 
before  the  filing  of  the  bill. 

Upon  a  claim  to  compensation 
for  equitable  waste,  the  Court 
does  not  consider  whether  the  act 
complained  of  was  or  was  not  a 
sound  exercise  of  discretion  with 
reference  to  the  state  of  the  pro- 
perty and  to  the  interests  of  the 


family  to  which  it  belongs,  for  a 
tenant  for  life  has  no  right  to  alter 
the  nature  of  property  belonging 
to  another  person. 

Distinction  between  acquies- 
cence and  the  release  of  a  right. 
Duke  of  Leeds  v.  Lord  Amherst. 

Page  117 

ERROR  APPARENT, 

Where  a  bill  to.  restrain  an  alleged 
infringement  of  a  copyright  is 
retained,  at  the  hearing,  with  11- 
berty  to  the  Plaintiff  to  bring  an 
action,  and  the  action  is  accord- 
ingly brought  and  fails,  it  is  of 
course  that  the  bill  should  be  dis- 
missed with  costs,  and,  therefore, 
if  dismissed  without  costs,  it  is 
error  on  the  face  of  the  decree. 
Chappell  V.  Purday*       Page  227 

See  Appbal. 
Pleading,  4. 

ESTABLISHING  WILL. 

In  a  suit  for  specific  performance 
by  a  vendor  whose  title  was  de- 
rived under  a  suspicious  will,  it 
appearing  that  the  heir  had  failed 
in  an  action  of  ejectment,  and 
afterwards  in  a  motion  for  a  new 
trial,  the  Master  reported  io 
favour  of  the  title,  and  the  Vice- 
Chancellor  confirmed  the  report, 
and  decreed  specific  performance 
without  requiring  the  Plaintiff  to 
establish  the  will*  But  the  Lord 
Chancellor,  on  appeal,  reversed 
that  decision,  holding  that  it  was 
more  consonant  to  the  principles 

of 
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of  tbia  Court  that  the  validity  of 
the  will  in  such  a  case  should  be 
conclusively  determinedf  if  pos- 
sible, between  the  vendor  and  the 
heir,  than  that  it  should  be  left  to 
be  litigated  between  the  heir  and 
the  purchaser  after  the  purchase 
money  should  have  been  paid. 
Grove  v.  Bastard.  Page  619 


EVIDENCE. 

1.  In  pedigree  cases  an  old  wiU,  by 
which  the  testator  purports  to 
leave  all  his  property  to  collateral 
relations  or  iiiends,  is  regarded 

-  as  very  strong  evidence  of  his 
having  died  without  children. 
Hungate  v.  Gascoyne.      Page  25 

2.  An  answer  put  in  by  one  of 
several  partners,  after  dissolution 
of  the  partnership,  containing  an 
admission  of  a  representation 
having  been  made  by  such  partner 
in  a  partnership  transaction,  prior 
to  the  dissolution,  held  not  to 
be  admissible  as  evidence  of  such 
admission  against  his  co-partners, 
on  the  ground  that  since  the  dis- 
solution of  the  partnership  the 
party  whose  answer  it  was  had 
become  bankrupt  and  obtained 
his  certificate,  and  had  therefore 
at  the  time  of  putting  in  the  an- 
swer no  common  liability  with  the 
co-partners:  Held,  also,  that^  even 
independently  of  that  objection, 
such  answer  would  not  have  been 
admissible  in  evidence,  though 
made  in  the  existing  suit,  without 
other    evidence    to  identify  the 


party  whose  answer  it  was  with 
the  partner*      Parker  ▼•  MorrdL 

Page  453 
3.  On  the  rehearing  of  a  creditor'a 
suit,  in  which  the  Plaintiff  claimed 
as  assignee  of  a  deed  of  covenant 
alleged  to  have  been  executed 
by  the  testator,  it  appearing,  from 
the  evidence  of  one  of  his  own 
witnesses,  that  the  benefit  of  the 
deed,  which  was  not  forthcoming, 
had  been  assigned  to  him  without 
consideration,  for  the  express  pur- 
pose of  qualifying  the  covenantee 
to  be  a  witness  to  prove  its  con- 
tents, and  the  Plaintiff  having 
failed  in  the  due  preliminary 
proof  of  the  execution  of  the  in- 
struraent  and  of  its  loss,  the  Lord 
Chancellor  reversed  the  decree  of 
the  Court  below,  by  which  cer- 
tain enquiries  were  directed  as  to 
these  points,  and  retained  the  bill 
with  liberty  to  the  Plaintiff  to 
bring  an  action. 

Semhle.  |If  the  execution  and 
loss  of  the  deed  bad  been  duly 
proved,  the  covenantee  would 
have  been  a  competent  witness  to 
prove  its  contents,  as  he  swore 
positively  on  his  cross  examina- 
tion that  the  assignment  was  ab- 
solute, and  that  he  had  no  personal 
interest  in  the  suit,  and  the  suit 
being  for  payment  out  of  assets  in 
a  course  of  administration,  and 
therefore  not  brought  here  solely 
for  the  purpose  of  changing  the 
jurisdiction.      WaUon  v.  Parker. 

Page  5 

See  Decrse,  1. 

EXAM- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


8S9 


EXAMINATION  OF  PARTIES. 

!•  The  practice  of  allowing  the  par- 
ties, on  the  trial  of  an  issue,  to  be 
examined  for  themselves,  is  in  the 
discretion  of  the  Court,  but  to  be 
resorted  to  with  great  caution, 
and  never  unless  under  the  pecu- 
liar circumstances  of  the  case 
justice  could  not  be  attained 
without  it:  and  certainly  never 
when,  from  the  position  of  the 
parties,  an  unfair  advantage  would 
be  given  by  it  to  one  over  the 
other.  And,  therefore,  where  it 
appeared  that  the  transaction  to 
which  the  issue  related  had  oc- 
curred in  the  presence  only  of 
the  Plaintiff  and  one  other  party, 
who,  being  a  late  partner  of  the 
Defendants,  was  since  dead,  an 
order  of  the  Court  below  direct- 
ing that  each  party  to  the  issue 
should  be  at  liberty  to  be  exa- 
mined for  himself,  was  reversed 
on  appeal,  as  calculated  to  give 
the  Plaintiff  an  unfair  advantage. 
Parker  v.  Morrell.         Page  iSS 

2.  The  rule  that  a  Plaintiff  cannot 
be  examined  as  a  witness  in  the 
cause  is  an  absolute  rule  of  prac- 
tice, not  depending  on  the  ques- 
tion whether  in  the  particular 
case  he  may  or  may  not  be  liable 
for  costs.    Fisher  v.  Fisher. 

Page  236 

EXCEPTIONS. 

Every  exception  to  a  report  ought 
to  tender  some    proposition    on 
which  the  Court  may  decide. 
The  simple  allowance  of  an  ex- 


ception by  the  Court,  unaccom- 
panied either  by  |an  express  de- 
claration or  a  reference  back  to 
the  Master  implies  an  adoption  by 
the  Court  of  the  proposition  ten- 
dered by  the  exception.  Stocken 
V.  Dawson.  Page  141 

,  See  Title. 

«*  EXECUTORS    OR    ADMINI- 
STRATORS." 

See  CONSTRUGTION,  1. 

EXECUTORS. 

See  Stat  of  Procsbdings,  5* 
Substitution  of  Security. 
Wilful  Neglect* 

EXECUTORY  TRUST. 

See  Construction,  7. 
Heirlooms. 
Power,  2. 

EXriiemoNs. 

See  Charity,  2. 


FALSE  IMPRISONMENT. 
See  Practice. 

"  FAMILY." 
See  Construction,  7* 

FAMILY  ARRANGEMENT. 

Circumstances  to  be  taken  into  con- 
sideration in  judging  of  the  fair- 
ness of  an  arrangement  between  a 
father,  tenant  for  life,  and  son, 

tenant 
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tenant  in  tail  for  barring  the  en« 
tail. 

Where  the  main  consideration 
moving  from  the  son  was  an  un- 
dertaking to  pay  the  father's 
debts,  even  the  circumstance  of 
several  of  the  most  important 
items  being  left  in  blank  was  held 
insufficient  to  set  the  transaction 
aside,  as  against  the  father,  though 
the  son  was  only  just  of  age ;  as 
a  family  arrangement  of  that  de- 
scription cannot  be  supposed  to 
have  depended  upon  any  very 
exact  calculation  as  to  the  amount 
of  the  debts. 

An  agreement  between  a  fatlier, 
tenant  for  life,  |and  an  eldest  son, 
tenant  in  tail,  for  certain  consi- 
derations, to  bar  the  entail  and 
convey  the  estate  to  the  son,  was 
followed  within  a  fortnight  by  the 
sale  of  the  estate  by  the  son  to 
the  solicitor  who  had  acted  for 
both  parties  in  the  agreement. 
In  a  suit  after  the  death  of  the 
son  without  issue,  by  the  next 
remainderman  in  tail,  who  was 
also  heir-at-law  of  the  son,  to  set 
aside  both  transactions,  and  to 
have  the  estates  resettled  to  the 
former  uses,  the  Court  was  of 
opinion  upon  the  evidence  that 
both  transactions  were  but  parts 
of  one  scheme,  contrived  by  the 
solicitor  for  his  own  benefit ;  but 
being  also  of  opinion  tliat,  on  the 
principle  of  family  arrangements, 
the  agreement  between  the  father 
and  the  son  was  not  necessarily 
an  unfair  one  in  itself,  the  Court 


set  aside  the  second  only,  and,  dis- 
missing the  bill  as  to  the  first, 
decreed  the  solicitor  to  convey 
the  estate  to  the  Plaintiff  in  fee. 

On  a  bill  being  subsequently 
filed  by  the  father  against  the 
Plaintiff  in  the  former  suit,  com- 
plaining, that  since  he  had  got 
into  possession  of  the  estates  un. 
der  that  decree,  he  had  refused 
to  perform  the  stipulations  in 
the  father's  favour  of  the  first 
agreement,  and  praying  specific 
performance  thereof;  the  Vice- 
Chancellor  being  of  opinion  at 
the  hearing  that  the  Plaintiff  had  no 
equity  for  such  relief,  but  that  he 
had  a  right  to  be  restored  as  far  as 
possible  to  the  condition  m  which 
he  stood  at  the  time  of  that  agree- 
ment, gave  him  leave  to  insert, 
by  amendment,  an  alternative 
prayer  for  relief  of  that  kind;  and 
on  the  amended  record  directed 
certain  enquiries  on  that  footing, 
conceiving  that  such  decree  was 
not  inconsistent  with  that  in  the 
former  suit.  But,  on  appeal  by 
the  Plaintiff,  tlie  Lord  Chancellor 
held  the  contrary,  and  that,  whe- 
ther the  present  Plaintiffwas  or  was 
not  entitled  originally  to  enforce 
the  first  agreement,  the  present  De- 
fendant, by  taking  a  conveyance 
of  the  estate  under  the  former 
decree,  had  waived  any  equity  he 
might  have  had  to  resist  such  a 
claim ;  and  his  Lordship  made  a 
decree  for  specific  performance,  at 
the  same  time  disapproving  of  the 
order  for    amending  the  prayer 

which 
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which    had   not    been  appealed 
from*    Bellamy  v.  Sabine. 

Page  425 

FALSEHOOD. 
See  Illbqal  Cohtract.' 

I  FELLOWSHIP. 

See  College  Statutes. 

FIDUCIARY  RELATION. 
See  Principal  and  Agent. 

FORECLOSURE. 

The  enrolment  of  an  order  absolute 
of  foreclosure  does  not»  any  more 
than  an  enrolment  of  the  decree 
of  foreclosure,  preclude  the  Court 
from  again  enlarging  the  time  in 
a  proper  case  and  upon  the  usual 
terms.  Ford  v.  Wastdl*   Page  591 

FOREIGN  COURTS. 
See  Preparation  of  Testimony. 

FOREIGN  LAW. 
'  See  Illegal  Contract. 

[FOUR  DAY  ORDER. 
[  See  Receiver,  2. 

FRAUD. 

1.  A  bill  founded  on  an  imputation 
of  fraud  and  personal  corruption 
will  not  warrant .  aa.  enquiry, .  on 


that  case  being  disproved,  whether 
there  has  not  been  neglect  or  an 
omission  of  duty.  Ferrabt/ v.  Hob- 
son.  Page  255 
2.  If  a  bill  makes  a  case  of  actual 
fraud,  and,  at  the  hearing,  the 
fraud  is  disproved  or  not  esta- 
blished, the  Court  will  not  in  ge- 
neral allow  the  bill  to  be  used  for 
any  secondary  or  inferior  kind  of 
relief  to  which  the  Plaintiff  might 
otherwise  have  been  entitled,  but 
will  dismiss  it  at  once. 

But,  where  a  bill  sought  to  set 
aside  a  bottomry  bond,  as  having 
been  concocted  in  -  a  fraudulent 
conspiracy  between  the  captain  of 
the  ship  and  the  obligee,  though 
the  fraud  was  disproved  at  the 
hearing,  the  Court,  at  the  request 
of  the  Defendant^  directed  the 
usual  enquiries,  for  the  purpose  of 
ascertaining  how  much  of  the  sum 
secured  by  the  bond  was  a  proper 
subject  of  bottomry.  Glascott  v. 
Lang,  Page  SIO 

3.  Semble.  If  a  fraud  has  been  prac- 
tised on  a  tenant  in  tail,  which  has 
been  carried  into  effect  by  means 
of  a  recovery,  and  the  tenant  in 
tail  dies  without  issue  and  without 
confirming  the  transaction,  the 
next  remainder-man  in  tail  may 
maintain  a  bill  to  set  it  aside. 
Secus,  If  the  recovery  were  suf- 
fered with  the  intention  of  barring 
the  entail,  and  the  fraud  applied 
only  to  some  part  of  the  transac- 
tion independent  of  that  object. 

If  an  arrangement  between  two 
parties  is,  on  general  principles, 
fair  as  between  tbem»  it  is  not  in- 
valid 
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valid  merely  because  it  may  hove 
been  concocted  and  brought  about 
by  a  third  party  with  a  fraudulent 
intention  of  benefiting  himself. 

In  such  a  case»  so  fivr  as  regards 
the  third  party,  the  whole  may  be 
looked  upon  as  one  transactiony  m 
order  to  judge  of  his  motives  and 
to  put  a  constructi(m  upon  his 
actt;  but,  as  regards  the  other 
two,  who,  though  affected  by  one 
part  of  the  transaction,  may  be 
total  strangers  to  the  other  part^ 
it  is  not  only  not  necessary,  but  it 
would  be  unjust,  to  consider  every 
part  of  the  transaction  afiected  by 
objections  which,  in  fact,  apply 
only  to  particular  portions  of  it. 

Where  a  young  man,  just  of  age, 
was  imposed  upon  in  the  sale  of 
an  estate.  Held,  that  his  heir  was 
not  precluded  from  suing  to  set 
the  sale  aside  by  the  circumstance 
of  the  party  deJfrauded  having,  by 
will,  bequeathed  to  a  third  party 
the  balance  of  purchase*moaey 
remaining  due  at  his  death. 

The  principle  of  there  being  no 
equity  as  between  real  and  per- 
sonal representatives,  has  no  re- 
ference to  such  a  case ;  in  which 
the  Court  proceeds  upon  the 
ground  that,  as  the  transaction 
ought  never  to  have  taken  place, 
the  rights  of  the  parties  are,  as  far 
as  possible,  to  be  placed  in  the 
situation  in  which  they  would  have 
stood  if  there  had  never  been  any 
such  transaction.  Bdlamy  v.  jSs- 
hine.  Page  425 

Sh  Family  AaiiAiicnMaHT. 


JURISIMCTIOK,  4. 
MlSaSPRBSBHTATlOII. 


GENERAL  ORDERS. 

May,  1889. 

1.  Where  a  writ  of  Ji,Ja.  issued  un- 
der the  General  Order  of  May, 
18S9,  has  failed  to  satisfy  the  de- 
mand, another  writ  may  issue  into 
another  county.    Spencer  v.  Allen. 

Page  215 

2.  An  application  by  a  sheriff  who, 
in  the  execution  of  €L^.Ja.  for 
costs  under  the  Order  of  May, 
1889,  had  seized  goods  which 
were  claimed  as  the  property  of 
third  parties,  to  be  protected  from 
an  action,  and  that  the  claimants 
might  come  in  pro  inieresse  suo, 
rei\ised.  The  sheriff  not  being, 
like  a  sequestrator,  an  officer  of 
this  Court,  and  the  protection 
given  to  him  by  the  Interpleader 
Act  being  confined  to  execution 
of  process  at  law.    Rock  v.  Cook. 

Page  691 

XXXVm.  Atigust,  1841. 

S.  A  Defendant  cannot,  under  the 
S8th  Order  of  August,  1841,  de- 
cline to  answer  any  interrogatory, 
merely  on  the  ground,  that  the 
bill  is  open  to  a  general  demurrer. 
Mason  v.  Wakeman.       Page  516 

XII.  May,  1845. 

4.  A  bill  of  discovery  is  not  within 
the  12th  Order  of  May  1845,  on- 
less  it  be  a  cross  bill  in  aid  of  a 

defence 
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defence  to  an  original  biU.  Heming 
y.  Dingwall.  Page  212 

XXXI.  Mai/,  1845. 

5.  When  a  party  against  whom  a 
judgment  had  been  recovered, 
had  taken  ad?antage  of  a  stay  of 
execution  to  convert  all  his  per- 
sonal property  into  money  and  go 
abroad,  after  notice  from  the  cre- 
ditor that  he  intended  to  file  a  bill 
to  enforce  the  judgment  against 
his  real  estate  as  soon  as  the  in- 
terval required  for  that  purpose 
by  the  statute  1  &  2  Vict,  c.  1 10. 
should  have  expired.  Held,  on 
such  bill  being  filed  accordingly,, 
that  the  Defendant  was  to  be  con- 
sidered as  having  absconded  to 
avoid  process  in  this  suit,  and, 
therefore,  at  all  events,  within  the 
ilst  Order  of  May,  1845. 
But  semUe.    If  it  had  appeared 

'  that  he  bad  gone  abroad  within 
two  years  before  the  filing  of  the 
bill,  to  avoid  process  generally, 
that  would  have  been  sufficient 
within  the  meaning  of  the  order. 
Cope  v.  Russell.  Page  404 

XXXm.  AToy,  1845. 

6«  An  order  for  leave  to  serve  a 
party  abroad  is  not  irregular  on 
the  face  of  it,  merely  because  the 
affidavit  on  which  it  was  obtained 
states  only  the  place  of  the  party's 
residence  without  any  other  oir- 
cumstances  to  warrant  the  order. 
Elenkinsopp  v.  Blenkinsopp. 

Pagel 

XXIX.  and  XXXm.  May,  1845. 
7*  Where>  m  a  suit  against  a  hus- 


band and  wife,  the  husband  fails 
to  enter  an  appearance  for  the 
wife,  an  appearance  may  be  en- 
tered for  her  by  the  Plaintifi*  under 
the  29th  or  SSrd  Orders  of  May 
1845,  on  proof  of  the  subpoena 
having  been  duly  served  upon  the 
husband  only.     Steele  v.  Plomer, 

Page  780 

LVI.  May,  1845. 

8.  Leave  given  to  serve  a  traversing 
note  on  a  Defendant  for  whom  the 
Plaintifi*  had  entered  an  appear- 
ance, though  the  case  was  not 
within  the  56th  Order  of  May, 
1845,  which  authorises  such  ser- 
vice only  on  a  Defendant  who 
defends  either  in  person  or  by  a 
solicitor.    Moss  v.  Buckley. 

Page  628 

LXXXVIII.  May,  1845. 

9.  The  notice  recjuired  by  the  88th 
Order  of  May^  1845,  does  not  ap- 
ply to  proceedings  for  appointing 
a  receiver,  but  only  to  his  taking 
possession  of  the  estates  when  ap- 
pointed.    Dresser  v.  Morton. 

Page  285 

GOOD  FAITH. 

See  Irregularity. 

GRAMMAR  SCHOOL. 
See  Charity,  2. 

GRATIS  APPEARANCE. 

On  the  hearing  of  an  appeal  pre- 
sented by  a  Defendant,  the  Court 

having 
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having  intimated  that  a  question 
included  in  it,  relating  to  costs, 
could  not  be  gone  into  in  the  ab- 
sence of  co-Defendants  who  had 
not  been  served,  counsel  were,  in 
the  course  of  the  argument,  in- 
structed to  appear  for  them  gratis. 
But  the  Lord  Chancellor  refused 
to  sanction  such  an  appearance, 
and  disposed  of  the  case  as  if 
they  had  not  appeared.  AUomei^ 
General  v.  Gibbs.  Page  327 


GUARDIAN. 
See  Precatory  Words. 


HABEAS  CORPUS. 

Returns  to  writs  of  habeas  corpus, 
when  disposed  of,  are  to  be  sent 
to  the  Record  Office,  and  not  to 
be  redelivered  to  the  officer  who 
made  them.    Oldfidd  v.  Cobbett. 

Page  289 

«  HEIRS  OR  FAMILY/' 

See  CoNSTRUCTioMf  7. 9. 

HEIRLOOMS. 

A  direction  annexed  to  a  bequest  of 
chattels  that  they  shall  go  as  heir- 
looms, although  accompanied  by 
a  direction  to  the  executors  to 
make  an  inventory  of  them,  does 
not  render  such  bequest  execu- 
tory»  or  give  to  a  Court  of  Equity 


any  power  to  modify  the  legal  ef- 
fect of  the  bequest,  whatever  that 
may  be ;  the  rule»  though  disap- 
proved, being  too  firmly  settled 
by  modern  decbions,  overruling 
the  contrary  doctrine  of  Lord 
HardmekCf  to  be  now  disturbed* 
Rotoland  v.  Morgan.       Page  76i 


HUSBAND  AND  WIFE. 

See  General  Orders,  7. 
Infant. 

Separate  Propbrtt. 
Stat  of  Proceedings,  4w 


ILLEGAL  CONTRACT. 

Illustration  of  the  distinction  be- 
tween enforcing  illegal  contracts 
and  asserting  title  to  money  which 
has  arisen  from  them. 

The  Courts  of  this  country  will 
not  refuse  to  administer  justice 
between  joint  importers  of  any 
article  of  commerce  merely  upon 
proof  that,  in  the  production  or 
exportation  of  such  article,  some 
fiscal  law  of  the  country  of  pro- 
duce has  been  violated. 

One  of  two  parties  who  has 
possessed  himself  of  the  property 
of  the  firm  cannot  be  allowed  to 
retain  it  by  merely  shewing  that, 
in  realising  it,  some  provision  of 
some  act  of  parliament  has  been 
violated  or  neglected. 

^.and  A,  British  subjects,  pur- 
chased and  repaired  an  American 

buUt 
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built  ship,  on  a  joiot  specula- 
tion, with  a  vievir  to  employing 
her  in  the  trade  between  the  two 
countries,  until  an  opportunity 
should  occur  for  reselling  her  to 
advantage;  for  which  purpose 
they  procured  her  to  be  regis- 
tered in  the  United  States  in  the 
name  of  C,  a  citizen  of  that 
country,  upon  a  false  declaration 
that  she  was  bona  Jide  the  sole 
property  of  C.  After  the  ship 
had  made  several  voyages,  £., 
who  had  had  the  management  of 
her,  attempted  to  exclude  A.  from 
his  share  in  the  speculation,  and, 
in  spite  of  the  dissent  of  ^.,  sent 
her  on  another  voyage  to  America. 
Held,  that,  even  supposing  the  de- 
claration above-mentioned,  and 
the  registration  thereby  effected, 
to  have  been  a  fraud  upon  the 
American  law,  and  the  subsequent 
employment  of  the  ship  so  regis- 
tered to  have  been  a  fraud  upon 
the  English  navigation  laws,  such 
fraud  would  not  prevent  A.  from 
maintaining  a  suit  against  B>  for 
an  account  and  payment  of  his 
share  of  the  realised  profits  of  the 
speculation.  And,  in  decreeing 
such  account,  the  Court  also  di- 
rected an  enquiry  what  had  be- 
come of  the  ship  since  she  was 
sent  on  her  last  voyage,  and  what 
was  her  value  when  so  sent,  with 
a  view  to  making  B,  pelrsonally 
liable  for  such  value,  in  case  either 
the  ship  or  the  proceeds  of  her 
sale  should  not  be  ultimately  forth- 
coming.    Sharp  V.  Taylor. 

'  Page  801 
VoL.n. 


INFANT. 

1.  The  cases  in  which  this  Court  in-i 
terferes  for  the  protection  of  in- 
fants are  not  confined  to  those  in 
which  there  is  property. 

The  Court  may  make  an  order 
for  the  delivery  of  an  infant  to  the 
party  who  ought  to  have  the  cus- 
tody of  it,  on  petition,  as  well  as 
under  the  general  jurisdiction  upon 
habeas  corpus. 

A  husband,  whose  wife  had  three 
years  before  absconded  with  his  in- 
fant children,  applied  for  an  order, 
that  the  wife's  brother,  who  had 
assisted  in  her  escape,  and  had 
since  transmitted  to  her  the  in- 
come to  which  she  was  entitled 
under  her  marriage  settlement,  of 
which  he  was  trustee,  might  either 
produce  the  children  or  disclose 
the  place  of  their  concealment,  or, 
at  least,  discontinue  the  transmis- 
sion of  the  income.  On  an  affi- 
davit of  the  brother,  that  the  chil- 
dren were  not  in  his  custody  or 
under  his  control,  the  order  was 
refused.    In  re  Spence*  Page  247 

2.  Where,  upon  an  application  by  a 
wife  who  had  obtained  a  sentence 
of  divorce  against  her  husband  for 
the  custody  of  her  children,  the 
conduct  of  her  husband  appeared 
to  be  such  as  clearly  to  render 
it  improper  that  he  should  have 
the  custody  of  the  eldest  child,  a 

'  girl  of  eleven  years  old,  the  Court 

made  an  order  for  the  delivery  of 

•  all  the  children  (two  of  whom  were 

'  under  seven  years  of  age)  to  the 

3  K  mother, 
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mother,  holding  it  unnecessary  to 
consider  whether  it  would  have 
made  the  same  order  with  respect 
to  the  second  child,  who  was  a  boy 
of  nine  years  old,  if  his  case  had 
stood  alone,  as  the  effect  of  the 
children  being  brought  up  in  dif- 
ferent custodies  would  be  likely  to 
create  factions  in  the  family* 

The  object  of  the  Custody  of 
Infant's  amendment  Act  (21^8 
Vict.  0. 54.)t  was  to  enable  married 
women,  who  should  be  ill-treated 
by  their  husbands,  to  assert  their 
rights  as  wives,  without  being  re- 
strained by  the  fear  of  being  se- 
parated from  their  children;  for 
which  purpose  the  Court  of  Chan- 
cery is  invested  by  the  Act  with  a 
discretionary  power,  which  by  its 
inherent  jurisdiction  it  did  not 
possess,  of  interfering  with  the 
common  law  right  of  a  father  to 
the  custody  of  his .  children,  such 
power  varying  in  extent  according 
as  the  children  are  under  or  above 
seven  years  of  age.  Warde  v. 
Warde.  Page  786 

INJUNCTION. 

Iv  The  Court  will  not  restrain  a  cre- 
ditor from  prosecuting  his  legal 
remedy  against  the  personal  re- 
presentatives of  his  debtor,  unless 
there  is  a  decree  under  which  the 
creditor  has  a  present  right  to  go 
in  and  prove  his  debt.  Ranhin  v. 
Harmood,  Page  22 

2.  An  application  for  an  injunction  to 
restrain  an  alleged  breach  of  cove- 
nant h^d  been  once  ordered  to 


stand  over  until  the  decision  of  tiro 
legal  questions  raised  by  the  De- 
fendant. On  those  questions  being 
decided  in  the  Plaintiff's  iavoury 
and  the  motion  coming  on  again, 
the  Defendant  raised  a  third  legal 
objection,  and  the  Court  below,  at 
his  request,  directed  a  case  to  be 
stated  for  the  opinion  of  a  Court 
of  law  upon  it,  but,  on  the  ground 
of  the  delay  in  bringing  it  for- 
ward, granted  an  injunction  in  the 
mean  time.  On  appeal,  however, 
the  Lord  Chancellor  dissolved  the 
injunction,  notwithstanding  that 
circumstance,  on  the  ground  of 
the  much  greater  facility  of  in- 
demnifying the  Plaintiff  than  the 
Defendant,  according  as  the  one 
or  the  other  might  succeed  at  law. 

3.  Where  the  interference  of  the 
Court  by  injunction  depends  upon 
a  legal  right  which  is  disputed, 
the  Court  ought,  for  its  own  se- 
curity, to  put  the  matter  into  a 
course  for  ascertaining  that  right ; 
and  if  that  is  to  be  done  by  sending 
a  case  for  the  opinion  of  a  Court 
of  law,  this  Court  ought  not  to 
leave  it  to  the  option  of  the  De* 
fendant,  but  ought  itself  to  direct 
a  case  to  be  prepared,  with  a  re- 
ference to  the  Master  to  settle  it, 
in  case  the  parties  differ.  Rigby 
V.  Great  Western  Raihuay  Com" 
pany.  Page  44 

4.  The  jurisdiction  of  the  Court  to 
restrain  by  injunction  an  act  which 
the  Defendant  is  by  contract 
bound  to  abstain  from,  is  not  con- 
fined to  cases  in  which  there  are 
either  no  other  executory  terms  in 

the 
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the  contract^  or  none  which  a 
Court  of  equity  haB  not  the  means 
of  enforcing. 

If  a  bill  states  a  right  or  title  in 
the  I^aintiff  to  the  benefit  of  a 
negative  agreement  on  the  part  of 
the  Defendant,  or  of  hii  abstaining 
from  a  given  act|  the  Court  will 
equally  mterfere  by  injunction, 
whether  the  right  be  at  law  or 
under  an  agreement  which  cannot 
be  otherwise  brought  under  its 
jurisdiction.  Dieirichsen  v.  Cab- 
bum*  Page  52 

5.  Principles  which  ought  to  regu- 
late the  exercise  of  the  jurisdic- 
tion by  injunction.  Spaitmooode 
r.  Clarke.  Page  154 

6.  The  circumstance  that  a  party  is 
commencing  operations  avowedly 
for  a  purpose  which  another  con- 
ceives to  be  injurious  to  him  and 
illegal,  does  not  warrant  the  latter 
in  applying  for  an  injunction,  un- 
less the  circumstances  of  the  case, 
at  the  time  when  the  motion  is 
made,  are  such  as  to  enable  the 
Court  either  to  form  its  own  opi" 
nion  as  to  the  legality  of  the  me- 
ditated purpose,  or  to  put  that 
question  into  a  course  of  imme- 
diate trial ;  ^nd,  therefore,  where 
thftt  is  pot  (he  case,  the  motion 
will  not  be  allowed  to  stand  over 
till  the  purpose  has  been  so  far 
executed  as  that  its  character  may 
be  judged  of,  but  will  be  at  once 
refused.    Haines  v.  Taylor. 

Page  909 

The  Court  will  not,  generally,  in 

doubtful  cases,  restrain  byfinjunc- 

tion  the  infringement  of  an  as- 


serted legal  right,  until  its  validity 
has  been  established  by  an  action 
at  law;  but,  secuSf  where  there 
has  been  long  uninterrupted  en- 
joyment under  a  patent,  that  be- 
ing regarded  as  primdjacie  evi- 
dence of  title. 

When  the  Court  grants  an  in- 
junction, the  order  ought  not 
merely  to  direct  that  an  action 
shall  forthwith  be  brought,  with 
liberty  to  the  parties  to  apply  in 
case  of  delay,  but  to  give  such  di- 
rections of  its  own,  in  the  first  in- 
stance, as  will  insure  the  speedy 
trial  of  the  action. 

An  injunction  granted  pending 
an  action  to  be  brought  by  the 
Plaintiff,  for  the  speedy  trial  of 
which  special  directions  were 
given,  was  dissolved  on  the  ground 
of  the  Plaintiff  not  having  duly 
complied  with  those  directions. 
Stevens  v.  Keating.         Page  S3S 

7*  Where  the  matter  in  dispute  is 
distinctly  raised  by  a  motion  for 
an  injunction,  and  is  ready  for  de- 
cision, the  right  should  be  de- 
clared and  the  injunction  founded 
upon  such  declaration,  that  the 
order  may  inform  the  Defendant 
what  the  opinion  of  the  Court  is 
as  to  the  limits  of  his  right.  Cother 
V.  Midland  Railway  Company. 

Page  469 

8.  SetnUe.  This  Court  will  not  re- 
strain a  creditor  of  a  joint-stock 
company  from  enforcing  payment 
of  his  debt  against  an  individual 
shareholder,  on  the  ground  merely 
that  the  creditor  is  himself  a  share- 
holder, and  therefore  liable  tocon- 
3  K  2  tribute, 
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tribute,  as  such  interference  would 
defeat  the  rule  at  law,  which,  for 
convenience,  enables  creditors  of 
such  companies  to  recover  their 
debts  by  that  form  of  proceeding. 
Rheam  v.  Smith.  Page  726 

See  Interpleader. 

Specific  Performance,  2. 
Supplemental  Answer. 

INQUIRY. 

1.  Where  at  the  hearing  of  a  cause 
an  inquiry  is  directed,  founded  on 
a  suggestion  in  the  answer^  it 
ought  to  be  strictly  limited  to  the 
specific  case  suggested* 

Where  an  answer  suggested  that 
the  Plaintiff  had  for  a  certain  time 
occupied  a  house  of  which  he  was 
tenant  in  common  with  several 
others,  and  that  by  virtue  of  such 
occupation  rent  became  due  from 
him  to  those  parties,  and  the  bill 
was  thereupon  amended  by  charg- 
ing that  the  plaintiff's  occupation 
was  not  exclusive,  and  no  further 
answer  was  put  in.  Held,  that 
that  suggestion  did  not  warrant 
an  inquiry  whether  the  plaintiff 
had  been  in  occupation  of  the  pre- 
mises during  any  and  what  time, 
and,  if  so,  whether  he  ought  to  be 
charged  with  any  and  what  sum  in 
respect  of  such  occupation. 

The  executor  of  A.  being  sued 
for  payment  of  a  legacy,  set  up 
as  a  defence  that  the  Plaintiff  had 
for  several  years  occupied  a  house, 
part  of  an  estate  of  which  he  and 
u4.,and  other  persons,  were  tenants 
in  common  under  the  will  of  J9., 


and  that  i4.'s  share  of  the  rent  due 
from  the  Plaintiff  in  respect  of  such 
occupation  exceeded  the  amount 
of  the  legacy.  Sembie,  the  Court 
will  not  in  a  suit  so  framed  direct 
inquiries  as  to  the  Plaintiff's  lia- 
bility for  rent,  or  as  to  the  amount 
due  from  him  to  A.'s  estate  in  re- 
spect thereof,  although  the  other 
parties  interested  in  suchenquiries 
be  willing  to  be  bound  by  them, 
but  will  decree  immediate  payment 
'  of  the  legacy  in  question  without 
reference  to  the  counter-daioo. 
M'Mahon  v.  BurckelL  Page  127 
2.  Observations  on  the  importance 
of  confining  enquiries,  directed  by 
a  decree,  strictly  to  the  issue 
raised  by  the  case  upon  the  plead** 
Ings.    Bellamy  v.  Sabine* 

Page  426 

See  Decree,  2. 
Fraud,  2. 
Interpleader* 

INSOLVENT. 
See  Jurisdiction,  S. 

INTEREST. 

Where  a  decree  or  order  under 
which  money  has  been  paid  is  re- 
versed on  appeal,  the  money  is  in 
general  ordered  to  be  repaid  toitk- 
out  interest.    Parker  v.  MorrelL 

Page  453 

INTERLOCUTORY  REFER- 
ENCE. 

Upon  a  reference  to  enquire  whether 
it  was  for  the  benefit  of  infants  in 
whose  name  a  suit  had  been  in- 
sUtuted^  that  the  same  should  be 

prosecuted. 
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prosecuted,  the  Master  reported 
ihat  it  wasy  and  exceptions  to  his 
report  were  overruled ;  but.a  peti- 
tion to  confirm  the  report,  and  for 
payment  by  the  Defendant  of  the 
costs  of  the  reference,  was,  by  the 
Court  below,  ordered  to  stand  over 
till  the  bearing  of  the  cause.  Held, 
on  appeal^  that  such  an  order  was 
contrary  to  the  practice,  and  it  was 
discharged,  and  an  order  made  ac- 
cording to  the  prayer  of  the  pe- 
tition. Raven  v,  KerL  Page  692 
See Ikterflbadbr. 

INTERPLEADER. 

It  is  irregular  in  an  interpleading  suit 
to  direct  any  enquiries  as  to  the 
conflicting  claims  of  the  Defend- 
ants until  the  answers  of  all  of 
them  have  been  put  in. 

Where  an  injunction  has  been 
granted  in  an  interpleading  suit, 
all  the  Defendants  are  interested 
in  it,  and  all  ought  therefore  to 
be  served  with  notice  of  a  motion 
to  dissolve  it. 

On  a  motion  to  dissolve  an  in- 
junction in  an  interpleading  suit, 
an  order  was  made  directing  an 
enquiry  as  to  the  title  of  the  De- 
fendant  who  moved,  but  with 
respect  to  the  co-Defendant,  who 
had  not  answered  and  did  not  ap- 
pear upon  the  motion,  only  direct- 
ing an  enquiry  whether  he  had 
made  a  claim.  After  the  Master 
had  made  his  report  and  the  Court 
had  pronounced  its  final  order, 
the  order  of  reference  was  dis- 
charged and  the  consequential 
proceedings  set  aside  at  the  in- 


stance of  the  Plaintiff,  on  the 
ground — 1st,  That  the  order  was 
irregular  in  not  reciting  an  affi- 
davit of  service  on  the  absent 
Defendant.  2dly,  That  it  was 
contrary  to  the  practice  to  direct 
any  inquiry  as  to  the  title  of  the 
Defendants  until  the  answers  of 
all  of  them  had  come  in  ;  and  Sdly, 
That  the  inquiry  actually  directed 
was  defective,  in  not  extending  to 
the  title  of  the  absent  Defendant 
as  well  as  to  that  of  the  other. 
Masterman  v.  Lewin.      Page  182 

IRREGULARITY. 

1.  If  a  petition  for  an  ex  parte  order 
suppresses  any  fact  which,  whether 
material  or  not,  would,  if  com- 
municated to  the  officer,  whose 
duty  it  is  to  draw  up  the  order, 
prevent  him  from  doing  so  with- 
out mentioning  the  matter  to  the 
Court,  the  order  will  be  discharged 
for  irregularity.    Cooper  v.  Letois. 

Page  178 

2.  An  order  discharged  for  irregu- 
larity with  costs,  though  the  notice 
of  motion  was  general.  An  order 
may  be  impeached  for  irregularity, 
although  the  notice  of  motion  do 
not  specify  that  as  the  ground  of 
it,  the  omission  being  material 
only  as  to  costs,  and  not  always 
even  as  to  them.  Broton  v.  Ro^ 
berUon,  Page  173 

3.  Under  an  order  for  time  to  an- 
swer, the  Defendant  may  put  in 
a  plea,  even  in  abatement. 

Where  a  Defendant  having  ob- 
tained such  an  order  upon  grounds 
which  would  only  have  justified 
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aa  extension  of  time  to  put  in  an 
answer,  afterwards  availed  himself 
of  it  to  put  in  a  plea  of  outlawry, 
an  order  made  by  the  Court  below 
to  take  the  plea  off  the  file  *'  for 
irregularity*'  was  discharged,  on 
the  ground,  that  whether  the  filing 
of  the  plea  was  or  was  not,  under 
the  circumstances,  contrary  to 
good  faith,  it  was  not  irregular. 
Hunter  v.  Nockolds.  P&ge  540 
See  General  Orders,  6. 

Iktbrpleader. 

Jurisdiction,  4,  5,  6,  iT. 

Laches. 

Pauper. 

Pleading. 

ISSUE. 

1.  Form  of  issues  directed  in  a  fbre- 
closure  suit  to  ascertain  whether 
a  mortgage  deed  forty-five  years 
old  had  ever  subsisted  as  a  secu- 
rity, and  if  so,  whether  it  had  been 
satisfied.     Wynne  v*  Styan. 

Page  SOS 

2.  An  issue,  whether  a  security  had 
been  "  unfairly  "  obtai(ied,  super- 
added to  an  issue,  whether  it  had 
been  fraudulently  obtained,  dis- 
approved, from  the  uncertainty  of 
what,  in  a  legal,  sense,  constitutes 
unfairness  as  distinguished,  if  it 
be  distinguishable,  from  fraud. 
Parker  v.  MorrdL  Page  45S 

S,  At  the  hearing  of  a  suit  to  en. 
force  an  equitable  security  for  the 
payment  of  an  annuity  which  was 
impeached  on  the  ground  of  a  de- 
fective statement  of  the  considera- 
tion in  the  memorial,  the  Court 
below  directed  an  issue  to  try 


5. 


whether  the  deed  was  a  good, 
valid,  and  bindi&|(  deed,  and 
whetlier  the  Phdntiff  was,  by  viitae 
thereof,  etttitled  to  recover  the 
annuity,  but  at  the  same  time 
ordered  that  the  Defendant  should, 
on  the  trial,  adroit  the  due  execu- 
tion of  the  deed  (such  execution 
having  been  regularly  proved  in 
the  cause)*  Held,  on  appeal,  that 
sUch  order  was  inconsistent  with 
the  fotm  of  the  issue  i  and  further, 
that  as  the  Plabtifs  title  to  relief 
in  equity  depended  oH  a  legal 
right,  the  Court  ought  not  to  in- 
terfere with  the  trial  of  that  right 
in  a  Court  of  law  by  requiring  the 
Defendant  to  admit  any  fact  upon 
which  it  depended.  Elderion  v. 
Ladk.  Page  680 

.  On  a  bill  to  restrain  the  continu- 
ance of  a  trespass  alleged  to  have 
been  actually  committed,  the 
Court,  itl  putting  the  Plaintiff  to 
his  action,  will  not  require  the 
Defendant  to  admit  any  fact  that 
enters  into  the  question  of  tres- 
pass, at  least  unless  such  fact  be 
clearly  and  unqualifiedly  admitted 
in  the  answer.  Duke  of  Beaufort 
V.  Morris.  P&ge  683 

A  bill  by  a  vicar  claiming,  as  such, 
a  customary  payment  of  6d,  ^in 
the  pound  on  all  lands  and  houses 
within  the  parish,  was,  on  are- 
hearing,  retained  with  liberty  to 
the  Plaintiff  to  bring  an  action  ; 
the  Lord  Chancellor  considering 
that  a  more  proper  course  than 
the  one  proposed  to  be  taken  by 
the  Court  below,  of  directing  first 
an  issue  to  try  the  iitimemoriality 

of 
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Df  thd  CUBtom,  and  then  taking  the 
opinion  of  a  Court  of  law  upon 
the  validity  of  sUch  a  custom; 
the  case  being  one  in  which  the 
jurisdiction  of  this  Court  was  re- 
sorted to  merely  as  ancillary  to  a 
legal  right. 

Suggestion  as  to  the  propriety 
in  such  cases,  of  going  to  law  first 
to  ascertain  the  right,  befbre 
filing  the  bill,  in  this  Court.  But- 
lin  V.  Moiters.  Pftge  290 

6.  It  being  suggested  that,  in  con- 
sequence of  the  subject  matter  of 
the  PlaintiflTs  claim  being  an  ec- 
clesiastical due,  the  proceedings 
necessary  for  ascertaining  his 
right  would  have  to  be  commenced 
in  the  Spiritual  Court,  the  Order 
(aniCy  p.  291.)  was  varied  merely 
by  giving  the  Plaintiff  liberty  to 
take  such  proceedings  (instead  of 
bringing  such  action,)  as  he  might 
be  advised,  for  the  purpose  of 
establishing  his  right  $  the  Court 
being  of  opinion  that  the  peculiar 
nature  of  the  demand,  and  of  the 
remedy  applicable  to  it,  afforded 
no  reason  for  departing  from  its 
usual  course  of  procedure  in  a 
case  in  which  its  jurisdiction  was 
resorted  to  merely  as  ancillary  to 
a  legal  right.     Butlin  v.  Masters, 

Page  529 
See  Costs. 

Rktainihg  Bill. 

JOINT  STOCK  COMPANY. 
iSee  Injunction,  8. 

MULTIfARIOOSNBSS^ 


JURISDICTION. 

L  Tlie  committee  of  a  lunatic  is 
personally  responsible  in  that  cha- 
racter to  no  jurisdiction  but  the 
Great  Seal.  And,  therefore,  where 
a  committee  had  neglected  to 
comply  with  an  order  in  lunacy, 
authorising  him  to  make  certain 
payments  out  of  the  lunatic's  es- 
tate, in  discharge  of  a  liability 
which  had  been  established  against 
the  lunatic  in  a  suit  at  the  Rolls ; 
an  order  pronounced  by  the  Mas- 
ter of  the  Rolls  on  a  petition  in 
the  cause,  that  the  payments  be 
made  **  by  the  lunatic  or  the  com- 
mittee "  on  or  befbre  a  given  day, 
was  discharged,  on  the  ground 
that  the  application  ought  to  have 
been  made-  in  the  lunacy,  and  that 
the  Master  of  the  Rolls  had  no 
jurisdiction  to  entertain  it.  Ames 
V.  Parkinson*  Page  388 

2.  A  builder  agreed,  by  a  written 
contract  under  seal,  with  a  board 
of  guardians,  to  build  a  workhouse 
according  to  a  certain  plan  for  a 
certain  sum:  and  any  deviations 
from  the  plan  which  the  board  or 
their  architect  might  order  in  the 
course  of  the  work,  were  to  be 
valued  in  a  particular  manner,  and 
the  value  added  to  or  deducted 
from  the  stipulated  price,  as  the 
case  might  be;  but  it  was  ex- 
pressly provided  that  no  allowance 
was  to  be  made  to  the  builder  for 
additional  work,  unless  the  same 
should  be    ordered    in    writing. 
After  the  builder  had  been  paid 
3  K  4  for 
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for  all  the  work  done  pursuant  to 
the  written  agreement,  he  filed  a 
bill  against  the  board,  alleging 
that  much  additional  work  had 
been  done  with  the  knowledge 
and  sanction  of  the  board,  and  on 
the  faith  of  an  assurance  from 
their  agent  that  no  written  order 
for  it  was  necessary,  and  praying 
an  account  and  payment  of  what 
was  due  in  respect  of  such  work. 
On  a  general  demurrer  to  the  bill, 
Held,  first,  that  the  subject-matter 
of  the  claim  was  not  of  itself 
within  the  jurisdiction  of  this 
Court ;  and,  secondly,  that  the  al- 
leged fraud  on  the  part  of  the 
board,  in  taking  advantage  of  the 
want  of  a  written  order  to  avoid 
paying  for  work  which  they  had 
sanctioned,  would  not  give  the 
Court  jurbdiction^  and  that  bills 
to  enforce  parol  contracts  within 
the  Statute  of  Frauds,  on  the 
ground  of  part  performance,  were 
different,  the  Court  having  juris- 
diction in  those  cases  over  the 
original  subject-matter,  viz.  the 
contract,  and  the  question  being 
whether  that  jurisdiction  was  ousted 
by  the  want  of  a  writing,  whereas 
here  the  attempt  was  to  make  the 
want  of  a  writing  the  ground  of 
jurisdiction.  Kirk  v.  The  Bromley 
Union.  Page  640 

S.  Creditors  of  an  insolvent  cannot 
maintain  a  suit  respecting  property 
or  rights  alleged  to  have  belonged 
to  the  insolvent,  and  to  be  vested 
in  his  assignee  under  the  Insolvent 
Debtors'  Acts,  upon  an  allegation 
of  collusion  between  the  assignee 


and  the  party  against  whom  the 
relief  is  prayed:  and  the  same 
rule  applies  to  suits  for  a  similar 
object  by  the  insolvent  himself. 
Heath  v.  Chadwick.         Page  649 

4.  Proceedings  by  a  creditor  under 
the  1  &  2  Vict.  c.llO.  «.8.,  with 
a  view  to  making  the  alleged 
debtor  a  bankrupt  in  default  of 
his  paying  the  demand,  will  not 
be  interfered  witli  in  a  court  of 
equity  on  the  ground  merely  of  an 
allegation  that  such  proce  ^ding  is 
dictated  purely  by  fraud  and  malice, 
and  that  no  debt  is  in  fact  due. 
Pirn  V.  JVilion.  Page  653 

5.  Semble,  where  the  right  of  a  party 
to  petition  Parliament  against  a 
bill  pending  there,  depends  solely 
upon  his  having  some  private  in- 
terest which  is  likely  to  be  affected 
by  it,  this  Court  has  the  same 
jurisdiction  to  restrain  him  by  in- 
junction from  so  petitioning,  as  it 
would  have  to  restrain  him  from 
bringing  an  action  at  law  or  as- 
serting any  other  right  connected 
with  such  interest.     Stockton  and 
Hartlepool  Railway  Company  v. 
The  Leeds  and  Thirsk  and  the 
Clarence  Railway  Companies^ 

Page  666 

6.  A  covenant  between  vendor  and 
purchaser,  on  the  sale  of  land,  that 
the  purchaser  and  his  assigns  shall 
use  or  abstain  from  using  the  land 
in  a  particular  way,  will  be  en* 
forced  in  equity  against  all  subse- 
quent purchasers  with  notice,  in- 
dependently of  the  question  whe- 
ther it  be  one  which  runs  with 
the  land  so  as  to  be  binding  upon 

subsequent 
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subsequent    purchasers    at   law. 
Tulk  V.  Moxhay.  Page  774 

7*  SembU.  When  an  action  is  re- 
ferred by  an  Order  at  Nisi  Prius, 
this  Court  has  no  jurisdiction  to 
interfere  with  the  certificate  of  the 
referee  or  with  the  judgment  en- 
tered up  pursuant  thereto,  on  any 
ground  on  which  it  would  not 
have  such  jurisdiction  if  the  judg- 
ment had  been  obtained  in  the 
ordinary  course  upon  the  verdict 
of   a   jury.      Chuck   v.    Cremer* 

Page  477 

See  Account. 
Award. 
Injunction. 
Issue. 

Perpetuation. 
Principal  and  Agent. 
Specific  Performance* 

LACHES. 

An  objection  of  «mere  form,  not 
going  to  the  substance  jof  the 
case,  should  be  taken  speedily ; 
for  if  a  party  being  aware  of  such 
objection  allows  his  adversary  to 
take  consequential  proceedings 
without  noticing  it^  he  will  not 
be  allowed  afterwards  to  raise  it. 
Steek  V.  Plomer.  Page  780 

LAPSE. 
See  Construction,  8. 

LIEN. 

The  charterer  of  a  ship  in  a  foreign 
port,  whp  had  notice  of  a  prior 


mortgage  on  the  ship  and  its 
future  earnings,  agreed  with  the 
master,  who  was  also  owner,  to 
advance  on  bottomry  such  sum  as 
should '  be  necessary  to  equip  the 
ship  for  the  homeward  voyage, 
and  a  bottomry  bond  was  accord- 
ingly executed,  but  the  amount  of 
the  necessary  expenses  of  outfit 
turned  out  greater  than  that  for 
which  the  bond  was  given.  Held, 
that,  as  against  the  mortgagee, 
he  was  not  entitled  to  set  ofi*  the 
excess  against  the  sum  which  be- 
came due  under  the  charter-party. 
Dobson  V.  LyalL  Page  325 


LIMITED  ADMINISTRATION. 

See  Administration  ad  litem. 


LUNACY. 

I.  Carriage  of  Commission. 

1.  Where  there  is  a  contest  be- 
tween several  parties  for  the  car- 
riage of  a  commission  of  lunacy, 
the  Court  considers  only  which  of 
them  is  most  likely  to  bring  out 
the  truth,  and  no  regard  is  paid 
to  proximity  of  relationship  or 
other  considerations  of  that  kind, 
though  these  are  of  importance 
when  the  question  is  as  to  the 
appointment  of  a  committee.  In 
re  Webb.  Page  10 

2.  On  a  contest  for  the  carriage 
of  a  commission  of  lunacy,  that 
party  is  selected  who  is  most  likely 
to  bring  out  the  whole  truth ;  sub* 

ject 
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ject  to  which  a  preference  ii  given 
to  the  nearest  of  kin. 

Applications  by  other  parties 
for  leave  to  attend  the  execution 
of  the  commission  are  in  the  dis- 
cretion of  the  Courti  and  mere  re- 
lations are  not  generally  allowed 
to  do  so  unless  they  have  an  in- 
terest. 

A  suggestion  that  a  party,  who 
applied  for  such  leave  on  the 
ground  of  interesti  should,  as  the 
condition  of  its  being  granted,  be 
concluded  by  the  verdict,  over- 
ruled.   In  re  NetbUU     Page  245 

n.  Appointment  of  Committee* 

1.  In  a  contest  for  the  committee- 
ship of  a  lunatic,  the  party  who 
has  had  the  carriage  of  the  com- 
mission is  not  on  that  ground  en- 
titled to  any  preference. 

Where  the  issuing  of  a  com- 
mission of  lunacy  is  opposed,  or 
the  carriage  of  it  contested,  the 
Court  will  not  prospectively  give 
leave  to  any  party  to  propose 
himself  as  committee  in  the  event 
of  the  subject  of  the  commission 
being  found  of  unsound  mind,  but 
in  issuing  the  commission  will 
direct  that  no  proceedkigs  be 
taken  for  the  appointment  of  a 
committee  imtil  further  order.  In 
re  Webb.  Page  10 

2.  A  bastard  tenant  fbr  life  of  real 
estates  being  found  lunatic,  leave 
was  given  to  his  natural  daughter, 
who  had  resided  with  him  up  to  the 
time  of  his  confinement,  to  carry 
in  proposals  for  a  committee  of 
the  estate  as  well  as  of  the  person, 


as  a  check  upon  the  remainder- 
man. In  re  Webb*  Page  116 
8.  The  mother  and  guardian  of  an 
infant  tenant  in  tail  in  remainder, 
preferred  to  the  nominee  of  the 
party  interested  in  the  personal 
estate  of  a  lunatic,  tenant  for  life, 
as  committee  of  his  estate.  In  re 
Webb.  P^e  6S2 

III.  AUotoanees  to  Committee. 

1.  The  committee  of  the  estate  of 
a  lunatic  is  not  entitled  to  any 
remuneration  for  his  trouble. 
Where  any  allowance  at  all  is 
made  to  him,  it  is  not  for  his  sake, 
but  for  the  benefit  of  the  estate, 
as  where  rents  canndt  be  effect- 
ually collected  by  the  committee 
without  assistance.     Re  Walker. 

Page  630 

2.  Allowance,  not  exceeding  5  per 
cent  on  receipts^  to  committee  of 
lunatic's  estate  for  expenses  out 
of  pocket  in  collecting  rents.  Re 
Westbrooke.  Page  6S1 

3.  A  committee,  who,  having  been 
authorised  by  the  Court  to  ex- 
pend a  certain  sum  in  rebuilding 
a  farmhouse,  expended  half  as 
much  again  in  building  one  of 
larger  size  on  a  different  site,  was 
not  allowed  the  excess ;  although 
what  he  had  done  appeared  to  be 
beneficial  to  the  estate.  In  re 
Langham.  Page  299 

4'.  On  the  death  of  a  lunatic,  where 
there  had  been  no  order  for  a 
maintenance :  the  personal  repre- 
sentative offered  to  consent  to  an 
ordef  fbr  payment  of  a  liquidated 

sum 
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sum  to  the  interim  committee  forr 
past  maintenancei  in  order  to 
avoid  the  expense  of  a  reference^ 
the  estate  being  inconsiderable. 
But  the  Lord  Chancellor  refused 
to  sanction  the  payment,  unless 
on  the  consent  of  the  parties 
beneficially  interested  in  the  sur- 
plus of  the  estate.    In  re  Patrick. 

Page  3M 

IV.  AUotoances  to  Relations. 

I»  The  modern  practice  of  making 
allowances  out  of  lunatics'  estates 
for  their  collateral  relations  dis- 
approved, and  to  be  kept  within 
narrow  limits. 

A  comparatively  small  sum 
which  the  Master  had  approved 
as  proper  to  be  allowed  out  of 
the  surplus  income  of  the  lunatic, 
which  was  very  considerable,  for 
drainage  of  an  estate  of  which 
the  lunatic  was  tenant  for  life, 
with  remainder  to  his  brother, 
was  disallowed  by  the  Lord  Chan- 
cellor, though  no  one  objected  to 
iU    In  re  Clarke^  Page  282 

2*  Application  for  a  reference  as 
to  the  propriety  of  advancing  a 
large  sum  of  money  out  of  the 
capital  of  a  lunatic's  estate,  to 
enable  his  eldest  son  to  purchase 
an  estate,  refused.   In  re  Thomas. 

Page  169 

V.  Securities. 

Securities  belonging  to  a  lunatic's 
estate,  ordered  to  be  deposited 
with  the  Master  for  the  purpose 
of  reducing  the  amount  of  the  I 


committee's  recognisances.    In  re 
Eagle.  Page  201 

VI.  Superseding  Commission. 

The  Lord  Chancellor  will  not  in 
general  supersede  a  commission 
of  lunacy  after  verdict,  without 
seeing  the  lunatic. 

A  commission  cannot  be  super- 
seded as  to  the  person  of  the 
lunatic,  and  at  the  same  time  con- 
tinued in  force  as  against  the  par- 
ties accountable  for  the  lunatic's 
estate. 

But  a  lunatic  who  has  reco- 
vered will  be  allowed,  without 
superseding  the  commission,  to 
have  the  control  of  his  fortune, 
and  to  superintend  the  prose- 
cution of  accounts  against  ac- 
counting parties  without  the  inter- 
vention oif  the  committee.  In  re 
Joanna  Gordon.  Page  242 

LUNATIC  MORTGAGEE. 

The  costs  of  proceedings  under  the 
1  Wk4k  c. 60«  M.S.  for  the  pur- 
pose of  obtaining  a  reconveyance 
of  a  mortgaged  estate  from  a 
lunatic  mortgagee,  are  to  be 
borne  by  the  lunatic's  estate.  In 
re  Townsend.  Page  348 

LUNATIC  TRUSTEE. 

The  Court  may  appoint  a  new 
trustee  on  petition,  under  1  fT.  4. 
c.  60.  8. 22.,  although  the  instru- 
ment creating  the  trust  contains 
a  power  to  appoint  new  trustees. 
In  re  FoMhall.  Page  281 
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MARRIAGE  ACT- 

In  settling  the  property  of  a  minor, 
who  has  been  married  in  fraud  of 
the    provisions  of  the  Marriage 
Act,  4  G.  4.  c.  76.,  the  Court  is 
bound  to    carry  into  effect  the 
directions  given  by  the  Act  for 
preventing   the    offending    party 
from  deriving  any  pecuniary  be- 
nefit from  the  marriage,  as  far  as 
may  be  without  prejudicing  the 
pecuniary  interests  of  the  inno- 
cent party    and  the  issue  of  the 
marriage.      And,  therefore,  in  a 
case  where  the  minor  was  a  fe- 
male, the  Court  refused  its  sanc- 
tion to  a  general  power  of  appoint- 
ment being  given  to  her,  in  case  she 
should  die    before  her  husband, 
over  one-third  of  her  property, 
though  there  should  be  children ; 
as  she  might  exercise  it  in  favour 
of  her  husband  to  the  prejudice 
of  the  children ;   but  the  Court 
approved  of  the  power  being  given 
to  her  in  case  she  survived  her 
husband,  though  there  should  be 
children,  of  appointing  such  one- 
third  either  by  deed  or  will ;  as  it 
was  for  her  benefit  to  be  able  in 
that  case  to  make  provision  for  a 
second  marriage. 

Held,  also,  that  it  was  no  ob- 
jection to  the  settlement,  that  a 
child  dying  ia  the  lifetime  of  the 
father,  after  having  attained  a 
vested  interest  under  its  limita- 
tions, might  bequeath  such  in- 
terest to  the  father.  Attorney- 
General  v.  Luctu*  Page  753 


MARRIED  WOMAN. 

1.  The  Court  will  not  make  a  per- 
emptory order  upon  a  married 
woman,  to  execute  a  conveyance 
of  an  estate  not  settled  to  her 
separate  use.      Jordan  v.  JontMm 

Page  170 

2.  A  fund  in  Court  was  subject  to 
a  trust  for  a  husband  for  life,  re- 
mainder to  his  wife  for  life,    re- 
mainder to  their  son  absolutely. 
The  husband  and  son,  by  deed, 
surrendered    and   released    their 
respective  interests  to  the  wife 
for  the  express  purpose  of  giving 
her  a  present  absolute  interest  ia 
the  fund,    and   thereby  enabling 
her  to  assign  it  at  once  to  the  son. 
fiut  a  petition  by  the  three  for 
payment  of  tlie  fund  to  the  son 
was  refused,  on  the  ground  that 
this  Court   will  not  establish  an 
equitable  merger  by  analogy  to 
law,  where  the  effect  would  be  to 
defeat  its  own  rules  and  practice 
in  the  protection  of  married  wo« 
men    from  the    marital  control. 
Whittle  v.  Henning.        Page  731 

See  Husband  and  Wife. 
Next  Friend. 

MERGER. 
See  Married  Woman,  2. 

MINES. 

The  purchaser  of  shares  in  a  mining 
company  is  not  entitled  to  a  re- 
gular abstract  of  title  to  the  mines 
theoaselves    as  if  he  were    pur- 
chasing 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


857 


chasing  a  share  in  the  land  in 
which  they  are  worked ;  but  he  is 
entitled  to  such  evidence  of  the 
constitution  of  the  company  and 
of  the  nature  of  the  title  under 
which  tlie  mines  are  worked,  as 
will  shew  that  the  subject  matter 
of  the  purchase  is  what  it  pro- 
fesses to  be,  and  that  the  proposed 
form  of  transfer  to  him  will  give 
him  a  valid  title  to  the  shares. 
Curling  v.  Flight.  Page  613 

« 

MISJOINDER. 
See  Parties^  5. 

MISREPRESENTATION. 

A»  and  B»  having  for  many  years 
been  partners  in  business  as  soli* 
citors,  dissolved  their  partnership 
in  1834|  and  the  business  con- 
tinued to  be  carried  on  by  A. 
alone,  uutil  1841,  when  he  be« 
came  bankrupt^  and  it  was  then 
discovered  that  a  sum  of  money 
which  had  been  paid  by  a  client 
into  the  joint  account  of  the  firm 
at  their  bankers  in  1829,  for  the 
purpose  of.  investment,  and  which 
A.  had  shortly  afterwards  repre- 
sented to  have  been  invested  ac- 
cordingly, and  on  which  he  had 
regularly  paid  interest  on  that 
footing,  had,  instead  of  being  in- 
vested, been  appropriated  by  him 
to  his  own  use.  Upon  a  bill  filed 
by  the  client  against  B.  to  make 
him  liable  for  the  money, 

Held,  1st.  That,  even  assuming 
the  Defendant  to  have  been  (as 
he  alleged    he   was)   personally 


ignorant,  from  the  beginning  of 
the  whole  transaction,  and  to  have 
derived  no  benefit  from  the  fraud, 
still  he  was  bound  by  the  repre- 
sentation of  his  partner —^  such 
representation  relating  to  a  matter 
within  the  limits  of  the  partnership 
business,  and  amounting  therefore 
to  a  guarantee  by  the  firm  to  the 
parties  concerned,  that  they  should 
be  placed  in  the  same  situation  as 
if  the  fact  represented  was  true. 

2d.  That,  although  the  Plaintiff 
might  have  a  right  of  action  at 
law  for  the  money,  he  had  also  a 
concurrent  remedy^  on  the  ground 
of  fraud,  in  equity^ 

3d.  That  in  equity  the  effect  of 
the  misrepresentation!  bo  far  as 
regarded  the  Statute  of  Limita- 
tions, was  the  same  as  if  it  had 
been  made  on  the  day  the  fraud 
was  discovered,  notwithstanding 
the  partnership  had  been  dissolved 
more  than  six  years  before.  Blair 
V.  Bromley*  Page  S54 

MISTAKE. 

Premises  were  sold  for  the  residue 
of  a  term  of  which  both  parties  at 
the  time  supposed  that  eight  years 
only  were  unexpired,  and  the 
price  was  fixed  expressly  on  that 
supposition.  It  afterwards  ap- 
peared that  twenty  years  were  in 
fact  unexpired  at  the  time  of  the 
sale.  But  a  bill  by  the  vendor  to 
make  the  purchaser  a  trustee  of 
the  term  for  the  twelve  additional 
years  was  dismissed.  Okill  v. 
Whittaker.  Page  338 

MORT- 
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mortgage: 

A,  having  mortgaged  an  estate  to 
B,  and  C.  in  succession,  agreed  to 
sell  it  to  D.  free  from  incum* 
brances;  part  of  the  purchase 
money  was  to  be  paid  down,  and 
the  rest  on  the  completion  of  the 
purchase*  During  the  investiga- 
tion of  the  title  A.  induced  D., 
wbp  was  ignorant  of  the  mort- 
gagesi  to  make  further  payments 
on  account  of  the  purchase  money, 
and  having  also  raised  a  further 
•um  from  E.  on  the  security  of 
his  contract,  without  giving  him 
potice  of  C7/8  mortgage,  became 
insolvent  and  absconded.  A, 
thereupon,  with  notice  of  all  that 
had  happened,  paid  off  C7.'s  mort- 
gage out  of  the  balance  of  the 
purphase  money  remaining  due, 
and  E.f  to  secure  himself,  took  an 
assignment  of  J3.'s  mortgage.  But 
the  balance  of  purchase  money 
not  being  sufficient  to  pay  both 
£.'s  charge  and  what  £.  had  paid 
to  B,j  Held,  reversing  the  judg- 
ment below,  that  E.  was  not  enti- 
tled to  tack  his  security  to  B,'s 
mortgage,  first,  because  his  se- 
curity was  not  a  security  on  the 
estate,  but  only  on  the  purchase 
money :  and,  secondly,  because, 
although  E.  at  the  time  he  ad- 
vanced his  money  had  no  notice 
of  any  particular  incumbrance  on 
the  estate  except  3.%  he  knew 
that  he  was  dealing  for  a  supposed 
balance^'  out  of  which  D.,  having 
contracted  for  the  estate  free  from 


incumbrances,  wonld  be  entitled 
to  pay  off  any  incumbrances  to 
which  the  estate  might  be  found 
to  be  subject,  and  therefore  the 
equities  of  D*  and  E.  were  not 
equal.    Lacey  ▼•  Ingk.  Page  413 

See  Foreclosure. 

LlEK. 

Parties,  S. 

Principal  and  Surstt.  | 

Statute  op  Limitations. 

MULTIFARIOUSNESS. 

An  individual  shareholder  in  an  in- 
solvent joint-stock  company,  being 
sued  at  law  by  a  banking  firm  con- 
sisting of  five  partners,  one  of 
whom  was  also  a  shareholder  in 
the  company,  for  a  debt  due  from 
the  company  to  the  bank,  filed  a 
bill  against  the  Plaintiff  at  law,  and 
all  the  other  shareholders  in  the 
company,  praying  that  the  afikirs 
of  the  company  might  be  wound 
up,  and  that,  in  the  mean  time,  the 
action  might  be  stayed*  A  general 
demurrer  by  the  other  four  part- 
ners in  the  bank  was  allowed,  on 
the  ground  that  the  relief  prayed 
necessarily  involved  the  winding 
up  of  the  affiuFs  of  the  bank  as  well 
as  of  the  company,  which,  if  it  had 
been  specifically  prayed,  which  it 
was  not,  would  have  rendered  the 
bill  multifarious.  Rheam  v.  Smith. 

Page  726 

MUTUALITY. 

See  Injunction,  8, 4. 
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NAVIGATION  LAWS, 
See  Illegal  Contract. 

NEXT  FRIEND. 

'An  application  by  a  married  woman 
Plaintiff,  for  leave  to  change  her 
next  friend,  is  In  the  discretion  of 
the  Court,  and  will  not  be  granted 
if  there  be  reason  to  believe  that 
the  Defendant's  security  for  costs 
will  be  thereby  prejudiced. 

Whether  the  Court  will  stay  pro- 
ceedings in  a  suit  by  a  married 
iroman  on  the  ground  that  her 
next  friend  is  not  of  ability  to  an- 
swer costs.  Qutsre.  Jones  v. 
Fatoceit.  Page  278 

NEXT  OF  KIN. 
See  CovsTRUCTioK,  1.  9. 


NOTICE. 

[See  Li£N. 

Mortgage. 
Nullity. 


NULLITY. 

An  order  of  the  Court  of  which  the 
party  affected  by  it  has  notice^ 
though  not  formally  served  upon 
him,  is  not  to  be  disregarded  or 
treated  by  him  as  a  nullity,  how- 
ever certain  it  may  be  that  the 
order  is  erroneous,  and  would,  upon 
a  proper  application  for  that  pur- 


pose, be  discharged.     Chuck  v. 
Cremer*  Page  113 

PARLIAMENT. 

Under  an  Act  of  parliament  by  which 
the  conservators  of  river  banks 
were  empowered  to  apply  the 
funds  under  their  controul,  (which 
were  raised  by  a  rate  upon  the 
proprietors  of  adjacent  lands),  **  in 
doing,  constructing,  and  executing 
all  such  works,  acts,  matters^  and 
things  as  they  should  from  time  to 
time  deem  necessary,  proper  or 
expedient  for  putting  the  banks 
into  and  maintaining  the  same  in 
a*  permanent  state  of  stability :  " 
Held,  that  they  were  authorized  to 
apply  a  portion  of  the  fund  in 
watching  and,  if  necessary,  op- 
posing, a  bill  in  parliament  for  a 
project  lower  down  the  river, 
which  was  likely  to  be  injurious  to 
the  banks  under  their  superintend- 
ence.   Bright  y.  North,  PageS16 

See  Jurisdiction,  5. 


PARTIES, 

1.  The  absence  of  a  necessary  party 
to  any  part  of  the  relief  prayed  by 
a  bill,  though  the  prayer  be  in  the 
alternative,  is  a  good  objection  on 
demurrer. 

An  allegation  that  the  defendant 
being  the  person  entitled  to  take 
out  representation  to  a  deceased 
party,  refuses  t(f  apply  for  it,  and 

impedes 
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impedes  the  plaiatiff  in  procuring 
a  grant  of  it  to  any  other  person, 
is  not  a  sufficient  answer  to  a  de- 
murrer founded  on  the  absence  of 
such  representative ;  but,  secust  if 
the  bill  alleges  that  the  grant  of 
representation  is  actually  in  litiga- 
tion in  the  Ecclesiastical  Court. 
Pennj^  v.  fVaiU.  Page  149 

2.  A  party  entitled  to  a  moiety  of 
an  ascertained  fund  cannot  main- 
tain a  suit  for  payment  of  his 
share  without  making  the  person 
entitled  to  the  other  moiety  a 
party,  if,  owing  to  a  breach  of 
trust,  the  whole  fund  is  not  forth- 
coming,    Semble  .* 

And  the  decision  in  Perrtf  t. 
KnoU  (5  Beav.  SOS.)*  to  the  con- 
trary, disapproved.  Lenaghan  ▼• 
Smiths  Page  SOI 

S.  The  personal  representative  of  a 
deceased  tenant  for  life  of  a  mort- 
gaged estate,  is  not  a  necessary 
party  to  a  bill  by  the  mortgagee 
against  the  remainderman,  al- 
though the  bill  pray  payment  of 
an  arrear  of  interest  which  ac- 
crued during  his  lifetime*  Wynne 
V.  Styan.  Page  303 

4.  The  rule  which  allows  the  first 
tenant  in  tail  to  represent  the  fee 
in  suits  affecting  the  estate  does 
not  apply  to  heirs  of  entail  under 
a  Scotch  deed  of  tailzie  ;  and 
therefore  a  decree  in  a  suit  framed 
upon  that  principle,  for  the  ad- 
ministration of  a  fund  which  in  a 
certain  event  was  liable  to  be  in- 
vested in  the  purchase  of  land  in 
Scotland  to  the  uses  of  a  Scotch 
deed  of  tailzie,*  was  opened  at  the 


instance  of  a  subsequent  heir  of 
entail  under  that  deed. 

How  far  and  in  what  cases  the 
heirs  of  a  Scoieh  entail  are  neces- 
sary parties  to  a  suit  in  this  Court 
touching  matters  in  which  they 
are  interested  as  such  heirs  of 
entail,  quare.  Fordyce  v.  JBridgeg, 

Page  497. 
5.  The  contingent  interest  of  a  tes- 
tator's widow  under  an  ultimate 
limitation  of  personalty,  in  the 
event  of  the  death  of  all  his  chil- 
dren under  twenty-one,  **  to  those 
who  would  then  be  entitled,  under 
the  Statute  of  Distribution,"  is 
sufficient  to  make  her  a  proper 
party,  as  co-Plaintiff  with  the  chil- 
dren, in  a  suit  for  administration 
of  the  estate.    Roberts  v.  Roberts. 

Page  534 

See  Examination  of  Partiks. 
Personal  Rbpreskntatite. 

PARTNER. 

See  Evidence,  2. 
Fraud,  4. 
Injunction,  8. 

PART  PERFORMANCE. 
See  Jurisdiction,  S. 

PAUPER. 

The  meaning  of  the  common  affi- 
davit required  on  applications  for 
leave  to  sue  or  defend  injormd 
pauperis  \^  that  the  party  has  not 
5/.  in  the  world  besides  &c.  avail- 
able for  Uie  prosecution  or  de- 
fence of  the  suit :  and  if  he  caa 

make 
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make  the  affidavit  with  truth  in 
that  seDse,  the  omissioa  to  set 
forth  the  details  of  his  means  and 
the  circumstances  which  render 
them  unavailable^  is  not  such  an 
omission  of  material  facts  as  will 
induce  the  Court  on  that  ground 
alone  to  discharge  the  order. 
Dreuer  y.  Morton.        Page  286 

PAYMENT  INTO  COURT. 

A  trustee  charged  with  misapplica- 
tion of  trust-monies,  admitted  by 
his  answer  that  he  had  misapplied 
three  sums,  and  set  forth  a  debtor 
and  creditor  account,  in  which  he 
credited  himself  with,  amongst 
others,  those  three  sums,  and  also 
with  a  fourth  sum  which  was 
equally  inadmissible,  but  which 
turned  tlie  balance  of  the  account 
in  his  favour.  On  a  motion  for 
payment  of  the  three  sums  into 
Court,  Held  that  the  plaintiff,  not 
having  in  his  motion  challenged 
the  fourth  sum,  the  motion  could 
only  be  granted  to  the  extent  to 
which  the  answer  admitted  a  ba- 
lance after  striking  those  three 
items  out  of  the  discharge.  Nokes 
V.  Sq9pings*  Page  19 

PERPETUATION  OF  TESTI- 
MONY. : 

It  is  no  objection  to  the  publication 
of  depositions  which  have  been 
taken  in  a  suit  to  perpetuate  tes- 
timony that  the  proceedings,  for 
which  they  are  required,  are  in 
the  court  of  a  foreign  country,  or 
VoL-n. 


that  other  dep  ositions  taken  in  a 
similar  suit  in  that  country  have 
already  been  published. 

Semble*  Tliis  Court  has  juris- 
diction to  perpetuate  testimony 
with  a  view  to  proceedings  in 
foreign  courts.  Morris  v.  Morris* 

Page  205 

PERSONAL  REPRESENT- 
ATIVE. 

On  a  demurrer  to  a  bill  seeking 
payment  of  a  legacy  out  of  assets 
come  to  the  hands  of  the  Defend- 
ant, who  was  the  husband  of  the 
sole  executrix  deceased:  Held, 
that  an  allegation  that  all  the  tes- 
tator's debts  and  the  other  lega- 
cies bequeathed  by  his  will  had 
been  paid,  and  that  there  were 
assets  idtra  in  the  hands  of  the 
Defendant  to  satisfy  the  plaintiff's 
demand,  was  not  sufficient  to 
dispense  with  the  presence  of  a 
personal  representative  of  the  tes- 
tator: the  allegation  being  one 
which,  even  if  admitted  by  the 
Defendant,  the  Court  would  not 
take  his  word  for.  Penny  v. 
Watts.  Page  149 

See  LuKACT. 
Parties,  S. 

PETITION  OF  RIGHT. 

1.  The  Lord  Chancellor  will  not 
make  an  order  for  a  commission 
upon  a  Petition  of  Right  without 
notice  to  the  Attorney-General. 
In  re  Robson.  Page  ,B4* 

2.  The  first  step  in  proceedings  upon 
a  Petition  of  Right  on  which  the 

3  L  royal 
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royal  endorsement  has  been  made 
isy  to  ascertain  the  facts  in  which 
the  petitioner's  claim  is  founded : 
and  a  commission  for  that  purpose 
is  of  course,  unless  the  Attorney- 
General  be  willing  to  admit  the 
facts  as  alleged,  and  to  take  issue 
upon  them  by  demurrer.  In  re 
Baron  de  Bode,  Page  85 

PLEA. 

See  Irregularity,  3. 
Revivor. 

PLEADING. 

1.  A  question  between  the  heir  at 
law  and  next  of  kin  as  to  conver- 
sion of  real  estate,  cannot  be  dis. 
posed  of  in  a  suit  in  which  neither 
of  those  parties  is  Plaintiff.  Rigby 
V.  Strangtx>ays.  Page  175 

2.  A  bill  of  review,  or  a  supple- 
mental bill  in  the  nature  of  a  bill 
of  review,  is  necessary  where  the 
title  or  subject-matter  of  the  claim 
has  been  directly  adjudicated  upon 
in  a  former  suit  by  a  decree  de- 
claring or  assuming  a  right  or,  in 
the  case  of  a  dismissal  of  a  bill, 
negativing  it :  but  an  order  of  dis- 
missal is  a  bar  only  wlien  the  Court 
has  thereby  determined  that  the 
PlainiifF  had  no  title  to  the  relief 
sought  by  bis  bill,  and,  therefore, 
the  dismissal  of  so  much  of  a  bill 
as  relates  to  an  issue  rai<;ed  by  it 
which  is  irrelevant  to  the  relief 
prayed,  is  no  bar  to  a  new  bill 
by  the  same  party  for  a  different 
object  depending  upon  the  same 
issue. 

The  proper  test  by  which  to  Vty 


whether  a  bill,  which  recites  a  de- 
cree and  proceedings  in  a  former 
suit)  is,  in  reference  to  such  de- 
cree, to  be  considered  a  supple- 
mental bill  in  the  nature  of  a  bill 
of  review,  is  to  see  whether^  if 
such  decree  and  proceedings  were 
omitted  from  the  bill,  they  could 
be  effectually  pleadod  in  bar  to  it: 
for  which  purpose  it  is  not  suffi- 
cient that  the  Plaintiff^s  claim  in 
the  second  suit  depends  upon  a  de- 
termination of  some  issue  at  vari- 
ance with  the  determination  of  the 
same  issue  in  the  former  suit,  un. 
less  such  issue  be  relevant  to  the 
objects  of  both  suits,  and  be  raised 
between  the  parties  in  the  same 
rights  and  in  reference  to  the  same 
subject-matter  of  claim. 

A  purchaser,  from  the  trustees 
under  a  will  of  1818,  of  part  of 
the  devised  estates  filed  a  bill 
against  the  trustees  and  the  par- 
ties beneficially  interested,  sug- 
gesting that  the  will  had  been  ob- 
tained by  fraud,  and  was  invalid, 
but  praying  no  relief  on  that  sup- 
position, but  only  that  the  validity 
of  the  will  might  be  inquired  into, 
and  that,  if  it  should  be  found  to 
be  valid,  the  contract  might  be 
specifically  performed.  At  the 
hearing,  the  bill  was  dismissed  as 
against  all  the  Defendants^  except 
the  trustees,  and  that  part  of  it 
which  went  to  impeach  the  will 
was  dismissed  as  against  the  trus* 
tees  also,  &nd  the  usual  reference 
was  directed  as  to  title,  and  the 
Master  having  reported  in  favour 
of.  the  title,  a  decree  was  ulti- 
mately 
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mately  made  for  spedfic  perform- 
ance.   Some  years  after,  the  same 
Plaintiff  filed  another  bill  against 
the  parties  in  possession  of  the 
rest  of  the  estates  under  the  wiD 
of  1818,  ^reciting  the  former  de- 
cree and  proceedings ;  but  chain- 
ing that  the  will  of  1818  had  been 
obtained  by  fraud  and  when  the 
testator   was  incompetent;   and 
praying  that  it  might  be  set  aside, 
and  that  the  Plaintiff  might  be  de- 
dared  entitled  to  the  estates  under 
a  limitation  in  a  prior  will  of  1815, 
under  which,  supposing  the  will  of 
1818  to  be  invalid,  his  title  had 
just  accrued.  Held  (reversing  the 
decision  below)  that  the  decree 
and  pro(Medings  in  the  former  suit 
were  no  bar  to  the  institution  of 
the  second,  on  the  ground,  Ist 
That  the  issue  raised  by  the  first 
suit  as  to  the  validity  of  the  wiD 
of  1818  was  not  relevant  to  the 
object  of  that  sm't;  2dly,  That  the 
two  suits  were  not  brought  by  the 
Plaintiff  in  the  same  right,  or  Sdly, 
for  the   same  subject-matter  of 
claim.    Bainhrigge  v.  Baddeley. 

Page  705 
S.  A  bill  by  the  representative  of  a 
deceased  partner  against  the  sur- 
viving partner,  for  an  account  of 
the  partnership  dealings  and  trans- 
actions,   contained  an  allegation 
that  the  Defendant  had  imployed 
aind  intended  to  employ  the  assets 
of  the  late  partnership  in  cariying 
on  the  business  on  his  own  ac- 
count, but  prayed  no  relief  in  re- 
spect of  such  allegatioDf  and  the 


decree  merely  directed  the  or- 
dinary partnership  accounts,  re- 
serving fiirther  directions.   But  on 
the  death  of  the  Defendant  some 
years  afterwards,  and  before  the 
Master  had  made  his  report  under 
the  decree,  the  same  Plamtiff  filed 
a  bill  of  revivor  and  supplement 
against  the  representatives  of  the 
late  Defendant,  repeating  the  al- 
legation above  mentioned  as  to 
the  employment  of  the  partner- 
ship funds,  and  praying  an  ac- 
count of  the  profits  made  thereby, 
in  addition  to  the  usual  prayer  for 
carrying  on  the  accounts  directed 
by  the  former  decree.    Held  (re- 
versing  the  decision  below)  that 
such  bill  was  not,  in  reference  to 
the  decree  in  the  original  suit,  a 
supplemental  bill  in  the  nature  of 
a  review,  the  new  relief  founded 
upon  the  allegation  above  men- 
tioned not  being  inconsistent  with 
that  decree;  but  so  far  from  it, 
that  the  accounts  directed  by  the 
decree  to  raise  the  case  for  such 
new  relief,  and  must  have  been 
directed,  if  both  claims  had  been 
united  in  one  suit. 

The  question  in  such  cases  turns 
upon  the  matter  of  the  decree, 
and  not  upon  allegations  in  the 
original  bill  to  which  thedecree 
does  not  apply.  Toulmin  v.  Cop- 
land.  Page  71 1 

A  bill  of  review  for  error  apparent 
on  the  decree,  applies  only  to  er- 
rors of  form,  and  not  to  errors  of 
judgment  upon  the  merits.  Tru- 
lock  V.  Robe^.  Page  395 

SL  2  See 
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See  Decree. 
Fraud,  1,  2. 
Inquiry. 

Supplemental  Answer* 
Wilful  Neglect, 

POWER  (DISCRETIONARY.) 

1.  A  testator  bequeathed  the  re- 
sidue of  his  personal  estate  to 
three  persons,  their  executors,  ad- 
ministrators, and  assigns,  in  trust, 
that  they  or  the  survivor  of  them, 
or  the  executors,  administrators, 
or^'assigns  of  such  survivor,  should 
invest  it  in  the  purchase  of  estates 
in  England  or  Scotland,  such  es- 
tatesi  if  in  England,  to  be  settled 
according  to  the  limitations  of  the 
same  will  as  to  his  own  English 
estates,  which  were  thereby  limited 
to  one  for  life,  with  remainder  to 
his  first  and  other .  sons  in  tail, 
and,  if  in  Scotland,  according  to 
the  limitations  of  a  Scotch  deed  of 
strict  entail,  to  which  his  own 
Scotch  estates  were  then  subject ; 
and  until  such  purchase  could  be 
found,  should  pay  the  income  of 
the  residuary  fund  to  the  person 
who  would  be  entitled  to  the  rents 
of  the  English  estates  so  to  be 
purchased  in  case  the  same  were 
actually  purchased.  And  the  will 
contained  a  power  to  such  person, 
or,  in  case  of  his  minority,  to  his 
guardian,  to  appoint  new  trustees, 
who  were  to  have  all  the  powers 
and  capacities  of  those  in  whose 
room  they  should  be  substituted. 
The  three  trustees  invested  the 
greater  part   of   the   residue   in 


Scotch  estates,  and  all  died  during 
the  lifetime  of  the  tenant  for  life* 
On  his  death,  his  son,  who  was  en- 
titled under  the  Scotch  deed  to 
the  Scotch  estates,  as  well  as  under 
the  will  to  the  English  estates, 
conceiving  himself  entitled  abscH 
lutely  to  what  remained  of  the 
residuary  fund,  executed  disen- 
tailing deeds,  both  of  the  money 
and  of  the  English  estates,  and 
obtained  payment  of  the  fund  to 
himself:  but  his  right  to  do  so 
being  disputed  on  his  death  by  the 
next  Scotch  heir  of  entail ;  Held 
that  he  had  no  such  right,  but 
that  he  was  entitled  only  to  the 
income  of  the  fund  during  his  life, 
and  that  upon  his  d^th,  there 
being  then  no  one  by  whom  new- 
new  trustees  could  be  appointed 
under  the  power  in  the  will,  and 
the  Court  being  of  opinion  that  the 
discretionary  power  of  selecting 
between  English  and  Scotch  in- 
vestment would  not  extend  to 
trustees  appointed  by  the  Court, 
the  fund  became  divisible  in  equal 
moieties,  one  half  belonging  to  the 
personal  representatives  of  the  de« 
ceased,  and  the  other  half  to  be 
invested  in  Scotch  estates,  to  the 
uses  of  the  Scotch  deed.  Fordyce 
V.  Bridges.  Page  497 

2.  A  devise  of  all  the  testator's  pro- 
perty in  trust  for  his  niece,  subject 
to  a  discretionary  power  in  the 
trustees,  on  her  attaining  twenty- 
one  or  marrying,  to  settle  the 
whole  or  such  part  as  they  should 
think  fit  upon  her  and  her  children 
if  she  should  have  any,  with  re- 

mainder^ 
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mainder,  in  default  of  children,  to 

her  mother  absolutely.  The  niece 

attained  twenty-one;  but  before 

any  settlement  was  made  under 

the  power  she  died,  without  having 

been  married.  Held,  that  the  power 

could  not  be  exercised,  and  that 

her  heir  was  entitled  to  the  whole 

of  the  real  estate.    Lancashire  ▼. 

Lancashire^  Page  657 

See  Breach  of  Trust,  2. 

COMSTRUCTIOK,  4. 

PRACTICE.  ) 

1.  Where  there  is  a  petition  and  cross 
petition,  and  several  Respondents 
in  the  one  unite  as  co-petitioners 
in  the  other,  the  Court  will  not 
allow  such  Respondents  to  be 
heard  by  separate  couiisel,  except 
so  far  as  their  cases  turn  upon 
questions  distinct  from  each  other. 
In  re  Stephen,  Page  562 

2.  The  rule  that  this  Court  will  not 
allow  its  process  to  be  inquired  of 
in  a  court  of  law  is  only  for  the 
protection  of  the  party  who  has 
been  instrumental  in  enforcing  it, 
and  does  not  give  the  party  com- 
plaining of  its  exercise  a  right  to 
elect  between  a  reference  to  the 
Master  and  an  action  at  law. 
Arrommith  v.  Hill.        Page  609 

See  Action. 
Appeal. 
Contempt. 
Costs. 

Creditors*  Suit. 
Enrolment. 
Examination  of  Parties. 


Exceptions. 
Fraud. 

Gratis  Appearance. 
Issue. 

Irregularity. 
'  Production  of  Documents. 
Receiver. 

Stay  of  Proceedings. 
Title. 

PRECATORY  WORDS. 

A  direction  in  a  will  that  a  certain 
person  should  be  employed  as 
agent  and  manager  of  the  tes- 
tator's estates  whenever  his  trus* 
tees  should  have  occasion  for  the 
services  of  a  person  in  that  capa- 
city, Held  not  to  create  a  trust 
which  such  person  could  enforce. 
Finden  v.  Stephens,        Page  142 

Words  of  recommendation  or  de- 
sire in  a  will*  will  not  raise  a  trust 
if  such  construction  would  con- 
flict with  other  provisions  of  more 
definite  and  positive  import  in  the 
same  instrument;  but  the  Court 
will  give  such  effect  to  them  as 
may  not  be  inconsistent  with 
those  provisions. 

A  father  having  by  his  will  ap- 
pointed a  guardian  to  his  children, 
with  a  recommendation  that,  in 
the  event  of  their  mother's  death 
during  their  minorities,  they  should 
be  placed  under  the  care  of  two 
female  relations.  Held,  on  a  con- 
test between  those  ladies  and  the 
testamentary  guardian,  in  refer- 
ence to  the  management  of  the 

^  children  after  the  mother's  death, 
that  the  Court  was  bound  to  give 

3  L  3  effec 
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effect  to  the  recommendation^  but 
not  further  than  might  be  con* 
sistent  with  preserving  to  the  tes- 
tamentary guardian  the  general 
superintendence  and  control  over 
the  children  and  their  fortunes, 
which,  by  rirtue  of  his  office,  it 
was  his  right  and  duty  to  exercise. 
KnoU  T.  Cottee.  Fftge  192 

PRESSUHR 
See  Taxatiok,  4. 

PRESUMPTION  OF  DEATH. 

A  sum  of  money  was  set  impart  in 
1815  to  answer  an  annuity  to  a 
woman  then  supposed  to  be  resi- 
dent in  India^  but  who  was  never 
afterwards  heard  of.    In  1837  the 
Master  having  certified,  upon  pre- 
sumption, that  she  was  dead,  but 
without  finding  when  she  died^the 
Court  ordered   payment  of  the 
principal  money  to  the  party  en- 
titled to  it  subject  to  the  annuity. 
In  1842  the  Master  having  cer- 
tified, upon  presumption,  that  she 
had  died  in  1822,  and  that  no  per- 
sonal   representative    had    been 
heard  of,  the  Court  ordered  im« 
mediate    payment   to   the   same 
party,  of  the  accumulations  since 
that  time.    And  in  1847  it  or- 
dered payment  of  tlie  rest  of  the 
fund  to  the  same   party  though 
resident  abroad,  upon  his  giving 
his  personal  security  to  refund,  in 
case  the  annuitant  or  her  personal 
representative  should  ever  esta- 
blish a  claim,     Cuthbert  v.  Pur^ 
rier*  Page  199 


PRINCIPAL  AND  AGENT. 

The  jurisdiction  to  protect  by  in* 
junction  the  possession,  and  to 
decree  the  delivery  up»  of  specific 
chattels,  is  not  confined  to  diat- 
tels,  the  loss  or  injury  of  wfaidi 
would  not  be  adequately  oom- 
pensated  by  damages,  but  extends 
to  all  cases  in  which  the  pai^  ia 
possession  of  the  dialtda  hm  ac- 
quired such  possession  throa|^ 
an  alleged  abuse  of  power  on  the 
part  of  one  standing  in  a  fidndvy 
relation  to  the  PlaintiC     Wood  v. 


PRINCIPAL  AND  SURETY. 

« 

S.,   in  consideration  of  a  loan  of 
10)000/.  from  &,  assigned  to  the 
latter  two  mortgages  which  he 
held  upon  an  estate  belonging  to 
N^  and  executed  another  mort- 
gage of  an  estate  of  his  own  by 
way  of  further  security.    After- 
wards, on  ^.'s   mortgage  debts 
becoming  due,  S.  brought  an  ac- 
tion /igainst  him  on  the  covenants 
in  his  mortgage  deeds,  ^which  G. 
filed  a  bill  to  restram.      On  a 
motion  before  the  Lord  Chancdlor 
to  discbarge  an  injunction  which 
had  been  granted  by  the  Vice- 
Chancellor— -Held,  that  it  ought 
not  to  have  been  granted,  except 
upon  the  terms  of  the  PlaintiiT  re- 
conveying  ^S'.'s  mortgage  and  re- 
leasing him  from  his  mortgage 
debt,  and  the  Plaintiff  now  de- 
clining these  terms,  and  &  under- 
taking that  the  sum  tobe  recovered 

in 
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in  the  action  should  be  paid  to 
the  Plaintiff  the  injunctioa  was 
dissolved.      Gumey  v.  Seppings. 

Page  40 

PRIVILEGED  COMMUNICA- 

TIONS. 
See  Pboduction   of  Documbnts, 
L8. 

PRODUCTION  OF  DOCU- 
MENTS- 

1,  On  a  motion  for  production  of  do- 
cumenUy  it  is  for  the  Plaintiff  to 

.  shew  from  the  admissions  in  the 
answer  that  the  documents  relate 
to  the  .contents  of  the  bill  as  it 
stands  when  the  motion  is  made. 
Andy  therefore,  where  after  an 
answer  admitting  possession  of 
certain  documents  relating  to  the 
matters  mentioned  in  the  bill,  or 
some  of  them,  the  Plaintiff 
amended  his  bill  by  striking  out 
part  of  it,  and  then  moved  upon 
that  answer,  the  motion  was  re- 
fused.    Haoerfidd  v.  Pyman. 

Page  202 

2.  Latimer  v.  Neatef  4  CL  Sf  Fin. 
570*9  explained. 

The  mere  statement,  in  an  an- 
swer, of  the  substance  of  a  docu- 
ment, the  contents  of  which  the 
Defendant  is  not  bound  to  dis- 
close, does  not  make  him  liable  to 
produce  the  document  itself. 

The  principal  question  in  the 
cause  was,  whether  a  party  who 
was  equitably  entitled  for  life  to 
a  long  term  of  years  with  a  gene- 
ral power  of  iqppointment  over  the 


residue  of  the  term  had  by  a  cer- 
tain deed  assigned  the  whole 
term  to  the  party  under  whom 
the  Defendant  claimed,  or  only  her 
life  interest.  The  Plaintiff  assert- 
ed that  the  deed  had  passed  only 
the  life  interest.  The  Defendant 
set  forth  a  short  abstract  of  the 
deed  as  shewing  the  contrary.  A 
motion  for  production  of  the  deed 
was  refused. 

Production  of  a  deed  constitut- 
ing the  root  of  the  Plaintiff's  al- 
leged title,  under  particular  cir- 
cumstances refused.  Glover  v. 
HaU.  Page  484* 

S.  The  question  in  the  cause  was, 
whether  two  of  the  Defendants 
had  taken  a  conveyance  of  an 
estate  from  the  principal  Defend- 
ant, with  notice  of  a  certain  pro- 
ceeding in  the  Ecclesiastical 
Court,  in  which  the  bill  alleged 
that  they  had  acted  as  his  solici- 
tors. The  principal  Defendant,' 
by  his  answer,  denied  that  they 
acted  as  his  solicitors  in  that  pro- 
ceeding, but  the  two  other  De- 
fendants, by  their  answer,  insisted 
on  withholding  the  production  of 
certain  letters  in  their  possession 
as  being  privileged  communica- 
tions between  the  principal  De- 
fendant and  themselves  while  act- 
ing as  his  solicitor.  On  a  motion 
for  production  of  the  documents, 
held  that  the  Plaintiff  was  not 
entitled  to  read  the  answer  of  the 
principal  Defendant  in  reply  to 
that  claim  of  privilege ;  but  the 
motion  was  ordered  to  stand  over, 
with  leave  to  the  Plaintiffii  to 
3  L  4  amend 
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amend  their  bill  for  the  purpose 
of  pointing  that  Defendant's  at- 
tention to  his  relation  to  the  co- 
Defendants  in  reference  to  the 
particular  documents,  and,  upon 
his  answer  to  their  amended  bill, 
production  was  ordered.  Bien* 
kinsopp  v«  Blenkimopp,  Page  607 

PUBLICATION. 

See  Perpetuation. 


RAILWAY. 

1.  Tlie  condition  of  a  bond  given  by 
a  railway  company  under  the  85th 
section  of  the  8  VicL  c.  18.,  on 
taking  possession  of  land  before 
the  purchase  money  was  ascer- 
tained, was  ''  on  demand  to  pay 
to  the  owner,  or  on  demand  to 
deposit  in  the  Bank  the  amount 
of  such  purchase  money  when 
determined."  Held,  that  the  con- 
dition was  bad,  as  giving  the 
party  claiming  to  be  owner,  the 
option  of  compelling  payment 
either  to  himself  or  into  the  Bank, 
whatever  the  title  might  turn  out, 
and  an  injunction  was  granted  till 
a  proper  bond  should  be  executed. 
Pounder  v.  The  Great  Northern 
Railway.  Page  3S0 

2.  Question,  whether  under  the 
words  *' Railway  and  works,"  a 
railway  company  had  a  right,  by 
the  compulsory  powers  of  their 
Act,  to  take  a  piece  of  land  for 
the  purpose  of  building  a  station. 


Held,  that  they  had.     Gather  v« 
Midland  Raihoay  Company* 

Page  469 

3.  The  three  months  allowed  by 
8  Vict.  c.  18.  s.  2S.,  to  "  the  arbi- 
trators or  their  umpire**  for 
making  their  award,  is  not  one 
and  the  same  period,  but  the  am- 
pire  has  a  new  period  of  three 
months  for  making  his  award,  from 
the  time  when  the  arbitration  de- 
volves upon  him.  Sierrait  v. 
North  Staffordshire  Railway  Com^ 
pany.  Page  475 

4*  A  Railway  Company  is  entitled, 
under  the  Lands  Clauses  Congo* 
lidation  Act,  to  give  a  second  no- 
tice to  the  same  landowner  for 
land  within  the  limits  to  which 
their  compulsory  powers  extend, 
if,  from  unforeseen  circumstancesy 
the  land  taken  under  the  first  no- 
tice  turn  out  to  be  insufficient  for 
the  authorised  purposes  of  their 
railway.  Stamps  v.  The  Bir^ 
mingham  and  Stour  Valley  Rail- 
toay  Company.  P&ge  673 

5.  The  sum  deposited,  by  a  railway 
company,  in  Court  under  the  85th 
section  of  the  Lands'  Clauses  Act, 
8  Vict,  c,  18.  is  not  subject  to  any 
lien  for  the  costs  of  the  vendor ; 
but  upon  due  performance  of  the 
condition  of  the  bond  mentioned 
in  the  same  section,  the  company 
are  entitled  to  have  the  money 
paid  out  to  them,  notwithstanding 
the  pendency  of  a  question  be- 
tween them  and  the  vendor  with 
respect  to  such  costs.  In  re  Lon- 
don  and  South  Western  Railway 
Extension  Act,  Page  772 
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RECEIVER. 

1.  A  receiver  who,  without  the  sanc- 
tion of  the  Court,  defends  an 
action  brought  against  him  by  a 
party  to  the  cause,  is  not  on  that 
account  disentitled  to  the  assist- 
ance of -the  Court,  in  recovering 
from  sueh  party  the  extra  costs  of 
the  action,  although,  if  his  defence 
had  failed,  he  would  not,  under 
such  circumstances,  have  been 
entitled  to  reimbursement.  Bris' 
totoe  V.  Needham.  Page  190 

2.  Upon  the  Master's  certificate  that 
a  receiver  is  in  default,  the  four 
day  order  upon  him  is  of  course, 
and,  therefore,  a  motion  to  dis- 
charge such  order  on  the  ground 
of  error  or  irregularity  in  the  cer- 
tificate, but  not  directly  impeach- 
ing the  certificate  itself,  will  be 
refused.  ScoU  v.  Plaid.  Page  229 

See  Generaii  Orders,  9. 

RECOMMENDATION. 
See  Precatory  Words. 


RETAINING  BILL. 

Where  a  bill  is  retained  at  the  hear- 
ing with  liberty  to  the  Plaintiff  to 
bring  an  action,  the  order  ought 
to  go  on  to  direct,  that  in  case  the 
action  be  not  brought  within  a 
certain  time,  the  bill  shall  stand 
dismissed.       JVood  v.   Raiocliffh. 

Page  S82 


REVIEW. 
See  Pleading,  2,  3. 

REVIVOR. 

Plea  to  a  bill  of  revivor  overruled  on 
a  point  of  form,  as  tendering  an 
immaterial  issue.  Andrews  v. 
Lockwood.  Page  398 

REVOCATION. 
See  Substitution  of  Legacy. 


See  Evidence,  3. 


SACERDOTIUM. 

See  College  Statutes. 

SALARY  OF  COMMITTEE. 
See  Lunacy,  III. 


SCRIP. 
See  Specific  PerforxMAnce,  ] 


SCOTCH  ENTAIL. 

See  Parties,  4. 
Power. 


SEPARATE  PROPERTY, 

A  wife,  being  of  unsound  mind  and 
in  confinement,  and  her  husband 

being 
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being  poor  and  unable  to  main- 
tain her,  the  Court  ordered  that 
the  surplus  income  of  her  separate 
property,  after  providing  for  her 
maintenance,  should  be  paid  to 
the  husband,  but  refused  to  apply 
any  part  of  the  principal  fund  to 
reimburse  the  husband  what  he 
had  actually  paid  for  her  past 
maintenance. 
Whether,  if  the  expenses  of  her  past 
maintenance  had  been  still  unpaid, 
that  circumstance  would  have 
made  any  difference,  Qu.  Ed' 
vmrds  v.  Abrey.  F^ge  37 

SERVICE, 

I.  Abroad. 
See  General  Order,  7* 

IT.  Substituted. 

One  of  three  Defendants  against 
whom  a  decree  with  costs  had 
been  made,  being  abroad  and  not 
likely  to  return,  and  his  solicitor 
being  dead,  the  Court  refused  to 
order  the  taxing-master  to  proceed 
with  the  taxation  of  costs  upon 
warrants  served  only  on  the  soli- 
citor of  the  two  other  Defendants; 
but  ordered  that  service  at  the 
late  residence  of  the  absent  De- 
fendant, where  some  of  his  family 
were  still  residing,  of  a  subpoena 
to  appoint  a  new  attorney,  should 
be  good  service  on  the  Defendant. 
And  upon  such  subpoena  having 
been  served  accordingly  and  no 
attorney  appointed,  the  Court 
subsequently  ordered  the  Master 


to  proceed  in  the  party's  absence. 
Gibson  v.  Igno.  Page  402 

SETTLEMENT. 
See  Mar&igb  Act« 

SHERIFF. 
See  Gbvsral  Ordbrsi  2> 

SOLICITOR. 
.  See  Taxation. 

SPECIFIC  PERFORMANCE. 

1.  Demurrer  to  a  bill  against  the  pro- 
visional committee  of  a  projected 
railway  company  for  the  specific 
performance  of  an  agreement  to 
deliver  to  the  Plaintiff  a  certain 
number  of  scrip  certificates,  al- 
lowed; there  being  no  allegation 
in  the  bill  that  the  Defendants 
had  in  their  possession  any  scrip 
to  deliver,  but  statements,  from 
which  the  contrary  might  rather 
be  inferred. 

Whether  such  an  agreement  is  a 
subject  for  specific  performance : 
Qti^pre.     Columbine  v.  Chichester, 

Page  27 

2.  By  an  agreement  between  three 
incorporated  railway  companies, 
A.,  B,,  and  C,  it  was  agreed  that 
A.  should  purchase  the  other  two 
railways  when  completed,  and 
that,  in  the  meantime,  their  ca- 
pitals should  be  amalgamated  for 
the  purpose  of  such  completion, 
A*  undertaking  to  supply  any  de- 
ficiency :  and  it  was  provided  that 

aU 
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all  the  three  companies  should 
concur  in  applications  to  parlia- 
ment for  the  necessary  powers  to 
carry .  the  agreement  into  effect. 
At  the  time  the  agreement  was 
entered  into,  B»  had  power,  with 
the  consent  of  three  fifths  of  its 
shareholders,  to  sell  its  railway  to 
A,  hut  C.  had  no  such  power,  and 
neither  JB,  nor  C.  had  any  power 
of  amalgamation.  The  agreement 
was  duly  ratified  by  three  fifths  of 
the  shareholders  in  each  of  the 
three  companies,  and  C.  subse- 
quently obtained  an  Act,  giving  it 
the  required  powers:  but  before 
a  rimilar  Act  was  obtained  by  B. 
a  large  majority  of  its  sharehold- 
ers had  become  adverse  to  the 
project,  so  that  no  such  act  could 
be  obtained ;  and  the  directors  of 
that  company,  with  the  sanction 
of  the  shareholders,  were  proceed- 
ing to  construct  and  dispose  of 
their  railway  in  a  manner  incon- 
sistent with  the  agreement.  A  de- 
murrer to  a  bill  filed  bjA.  against 
B*  and  its  directors  for  specific 
performance  of  the  agreement 
and  an  injunction,  was  overuled, 
and  the  injuntion  granted,  it  being 
clear  that,  for  the  completion 
of  the  purchase  no  further  par- 
liamentary powers  were  neces- 
sary, and  it  being  at  least  doubtful 
whether  the  Defendants  could  be 
heard  in  this  Court  to  say  that  the 
Plaintiffs  were  not  entitled  to  the 
performance  of  that  part  of  the 
agreement,  merely  because  there 
was  another  part  (viz.  the  provi- 
I   sion  for  amalgamation)  which  re- 


quired additional  parliamentary 
powers  to  give  effect  to  it,  which 
powers  they  refused  to  apply  for. 
The  Court  will  in  many  cases 
interfere  to  preserve  property  in 
statu  quo  during  the  pendency  of 
a  suit  in  which  the  rights  to  it  are 
to  be  decided :  and  that  without 
expressing,  and  often  without 
having  the  means  of  forming,  any 
opinion  as  to  such  rights*  And, 
in  order  to  support  an  injunction 
for  such  purpose,  it  is  not  neces- 
sary for  the  Court  to  decide  upon 
the  merits  in  favour  of  the  Plain- 
tiff. If,  therefore,  the  bill  states 
a  substantial  question  between  the 
parties,  the  title  to  the  injunction 
may  be  good,  and  yet  the  title  to 
the  relief  prayed  may  ultimately 
fail.  Great  Western  RaU^ay  v. 
Birmingham  and  Oxford  Junction 
Company.  Page  597 

See  Establishing  Will. 
Jurisdiction. 


STATION. 
See  Railway,  2* 


STATUTES  OF  LIMITATION. 

Where  a  mortgagee  is  also  tenant  for 
life  of  the  mortgaged  estate,  the 
Statute  of  Limitations  does  not 
begin  to  run  against  the  mortgage 
title  until  his  death  ;  and  the  same 
rule  applies  where  the  mortgagee 
is  tenant  in  common  withjothers  of 
the  mortgaged  estate.  Wynne  v. 
Styan.  Page  303 

See 
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See  Breach  of  Tbust. 
Equitable  Waste, 
mlbrepresentatioh. 

STAY  OF  PROCEEDINGS. 

1.  After  a  suit  for  the  execution  of 
the  trusts  of  a  deed,  by  which 
real  estates  had  been  vested  in 
trustees  for  sale  and  payment  of 
incumbrances,  which  were  very 
numerous,  was  nearly  ripe  for 
hearing,  the  Court,  at  the  instance 
of  the  owner  of  the  estates,  or- 
dered all  the  proceedings  to  be 
stayed  on  payment  to  the  Plaintiff 
of  all  his  pecuniary  claims  in  the 
suit  and  costs  (all  other  parties 
to  the  deed  consenting),  although 
the  plaintiff  insisted  that  the  exe- 
cution of  the  trusts  in  this  suit 
would  incidentally  affect  other  ob- 
jects in  which  he  was  interested  in 
reference  to  the  estates  comprised 
in  it.  Darner  v.  Lord  Portarling- 
ton.  Page  30 

2.  A  party  prosecuting  a  suit  after 
notice  of  a  decree  in  another  suit, 
under  which  he  may  obtain  all  the 
relief  which  he  seeks  in  his  own, 
may  be  refused  his  costs  of  an 
application  to  stay  proceedings  : 
but  it  is  contrary  to  the  practice, 
to  order  him  to  pay  such  costs. 

Such  application  may  be  made 
by  the  Plaintiff  in  the  suit  in  which 
the  decree  has  been  made,  if  he 
have  an  interest  in  staying  the 
proceedings,  as  well  as  by  the  De- 
fendant, although  such  Plaintiff 
be  not  a  party  to  the  other  suit. 
The  Earl  of  Poriarlinoton  v. 
Darner.  Page  262 


5.  Where  two  suits  are  instituted  for 
the  administration  of  the  same 
estate,  and  on  a  decree  being  ob- 
tained in  one  of  them,  §n  appli- 
cation is  made  to  stay  proceedings 
in  the  other ;  the  question  always 
is,  whether  the  latter  suit  asks 
any  thing  more  than  can  be  ob- 
tained in  the  former.  Rigby  ▼• 
Strangways*  Page  175 

4.  A  bill  by  a  husband  and  wife,  in 
right  of  the  wife  against  her  Ei- 
ther, for  an  account,  and  a  cross 
bill  by  the  father  to  establish  a 
set-off.  The  husband  having  put 
in  a  separate  answer  to  the  cross 
bill  without  leave  of  the  Court, 
and  having  filed  a  replication  in 
the  original  suit,  an  order  obtained 
by  the  father  from  the  Court  be- 
low, to  stay  proceedings  in  that 
suit  till  the  wife  should  have  an- 
swered the  cross  bill,  was,  on 
suspicion  of  collusion  between  the 
father  and  daughter,  discharged. 
Lenaghan  v.  Smith.         Page  587 

5.  Where  executors  against  whom  a 
decree  has  been  obtained  in  a 
creditor's  suit,  wish  to  stay  pro- 
ceedings in  a  similar  suit  instituted 
against  them  by  another  creditor 
in  a  different  branch  of  the  Court, 
the  motion  ought  to  be  made  in 
that  branch  of  the  Court  to  which 
the  latter  suit  belongs,  and  not  in 
the  other.    Johnson  v.  White. 

Page  689 
See  Injunction,  1. 

SUBSTITUTION  Of  LEGACIES. 

A  legacy  given  by  an  incomplete 
testamentary  paper  held  to  be  in 

substitution 
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subst  tution  for  two  legacies  of 
greater  atnouat  given  to  the  same 
party  by  a  previous  will  and  co- 
dicil. 

If  an  incomplete  testamentary 
paper,  made  before  the  1st  Januari/ 
1838,  contains  internal  evidence 
of  an  intention  to  make  an  entirely 
new  disposition,  and  for  that  pur- 
pose to  undo  all  that  had  been 
done  by  a  previous  complete  will, 
the  Court  will  give  effect  to  the 
new  disposition  as  far  as  it  goes 
in  substitution  for  the  former,  but 
will  treat  the  former  one  as  oper- 
otive  so  far  as  no  substituted  dis- 
position is  provided  in  its  place. 
Kiddy.  North.  Page  91 

SUBSTITUTION  OF  SECURITY. 

After  the  death  of  the  obligor  in  a 
bond,  his  executor  and  devisee  in 
trust  under  his  will,  by  which  he 
had  charged  his  real  estates  with 
payment  of  his  debts,  gave  a  new 
bond  in  his  own  name,  for  the  same 
amount,  to  the  obligee,  who  there- 
upon delivered  up  the  original 
bond  and  signed  an  endorsement 
thereon,  stating  that  he  had  ac- 
cepted the  new  bond  *'  in  lieu  of" 
it.  Tlie  obligor  in  the  new  bond 
having  afterwards  become  bank- 
rupt, Held,  in  a  creditor's  suit 
for  administration  of  the  testator's 

'  estate,  that  the  obligee  had  no 
right  of  proof  upon  the  original 
bond.  Shore  v.  Shore.    Page  378 

SUPERSEDEAS. 
See  LuNACT>  VI. 


SUPPLEMENTAL  BILL  OF 
REVIEW. 

When  an  application  is  made  for 
leave  to  file  a  supplemental  bill  of 
review  on  the  ground  of  the  dis- 
covery of  new  evidence,  the  ques- 
tion is  not  merely  whether  the 
evidence  is  material,  but  whether 
it  is  of  such  weight  as,  when 
taken  in  connection  with  the  mass 
of  evidence  adduced  on  both  sides 
at  the  former  hearipg,  would  have 
been  likely,  had  it  been  then 
brought  forward,  to  have  turned 
the  scale.     Hungate  v.  Gascoyne. 

Page  25 

See  Pleading^  2,  3. 

SUPPLEMENTAL  ANSWER. 

Where  the  ground  on  which  an  in- 
junction had  been  granted  was 
displaced  by  matters  which  oc- 
curred subsequently  to  the  filing 
of  the  answer,  the  court  refused 
to  dissolve  the  injunction  on  an 
affidavit  of  those  matters,  but  gave 
leave  to  the  Defendant  to  intro- 
duce them  upon  the  record  by  a 
supplemental  answer.  Stamps  v. 
Birmingham  4*  Stour  Valley  Rail- 
way Company.  Page  673 

SUPPRESSION. 

^f^lRREOULARITY,    1. 

Pauper. 

SURVIVORSHIP. 
See  Construction,  3. 


TACKING. 
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TACKING. 
See  MoBTGAox. 

TAXATION. 


1.  "Hie  provisioiM  of  the  S7fli  claoae 
of  the  6  *  7  Vict,  c  73.,  for  the 
authentication  by  signature  of  a 
•olidtor'g  bill  of  cort«,  are  b- 
tended  for  the  protection  of  the 
client  only,  and  therefore  where 
a  bdl  ha.  been  delivered  wiUiout 
•uch  authentication,  that  drcum- 
stance  is  no  objection  to  an  an- 
phcation   by  the   client   for  U. 
taxation. 

Tie  decision  in  Ex  parte  Gait- 
tMl,  in  which  it  was  held,  that 
applications  for  the  taxation  of 
BiHs,  in  die  second  class  of  cases 
prodded  for  by  the  tiiirty-seventh 
section  of  tiie  statute,  do  not  re- 
quire notice,  confirmed.  He  Pen. 
der.  p 

2.  Under  the  common  order  fof  Lx- 
ation  of  a  solicitor's  bill,  it  ig  the 
duty  of  the  Taxing  Master,  for  die 
purpose  of  ascertaining  whether 
the  bill  has  been  paid,  to  enquire 
what   sums  have    come   to  die 
hands  of  the  solicitor  applicable 
to  such  payment;  and  that  de- 
SCTiption    includes   all    smns  re- 
ceived  by  him  in  his  character  of 
sohcitor.  Cooper  v.Ewirt.  P  362 
S.  A  bill  of  costs  incurred  prior  to  die 
passing  of  die  6  &  7  Viet.  c.  73., 
held  to  be  within  iu  operation^ 
though  none  of  the  buriness  in- 
eluded  mit  was  business  for  which. 


before  the  statate,  .  biO  woaU 
Mve  been  taxable. 
Aapecial  agreement,  which  «>. 

»«,  part  only  of  die  itema  of  a 
biO  of  c«»,  doe,  not  prere«  die 
Master  from  proceeding  with  its 
»««'on,  and,  consequenUy,  .ad, 

•bffl  may  be  referred  for  t«aufa„ 
without  a  special  order. 

Whether  die  Master  i.  bound 
by  such  partial  agreements,  or 
^edier  he  ha.  jurisdiction  to  de- 
ode  upon  ti«r  vahdity  or  pro- 

^,  *^..."8r*"*°*  goes  to  the 
whole  bdl,  ite  validity  mast  be 

determined  before  die  Mil  can  be 
referred  for  taxation ;  for,  if  wfij 

>t  predudes  taxation.    Whedier' 
that  quertion  can  be  dedded  upon 

petition   or  whedier  it  require,  a 
bdl  to  be  filed,  Q««^^  ji.  „ 

*'!l^  Rwe367 

*•  A  shardidder  and  member  of 
the  managing  committee  of  a  pro- 
visiomujj,  registered  raUway  com- 
pany  hdd  entitled  to  an  onler 
on  petition  for  deliveiy  and  taxa- 
tion of  the  bill,  of  die  soUdton 
employed  by  such  committee. 

A  compromiw  of  a  Mlidtor's 
claim  for  co.te,  if  effected  under 
circumstances  of  pressure  upon 
the  dient.  does  not  oust  die  juA- 
dietion  of  die  Court  to  tax  die 
bUls  upon  petition.  /,  „  steplm. 

PBge568 


TENANT-IN-COMMON. 

^"^^  occupation  by  one  of  aereral 
tenants  in  common  of  «n  estate  if 

unaccom- 
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unaccompanied  by  exclusion,  does 
not  make  him  liable  for  rent  to  his 
co-tenants.  M^Mahonv*  SurcheU. 

Page  127 
Whether  one  tenant-in-common  of 
a  farm  who  has  alone  occupied 
and  cultiTatcd  it,  is  liable,  inde- 
pendently of  contract,  to  account 
with  his  co-tenant,  for  a  moiety 
of  the  profits,  Qtuere. 
An  executor  who  had  been  tenant- 
in-commoirwith  his  testator  of  a 
farm  which  the  latter  had  alone 
cultivated,  claiming  to  be  a  cre- 
ditor of  the  estate  for  a  moiety  of 
the  profits,  the  Court  directed  an 
action  to  be  brought  to  try  the 
right.  Henderson  v.  Eason  P.  308 
See  Statute  of  Limitations. 

TIME  TO  ANSWER. 
See  Irregularity,  S. 

TITLE. 

Where,  on  a  reference  as   to 
title,  the  Master  has  reported  in 
favour  of  the  title,  but,  upon  ex- 
ceptions, the  Court  thinks  he  has 
done  so  erroneously  or  on  insuf- 
•     ficient  grounds,  the  course  is  to 
give  the  Respondent  the  option  of 
a  reference  back  to  the  Master  to 
review   his    report.      Curling  v. 
Flight.  Page  603 

See  Establishing  Will. 
Mines. 

TRAVERSING  NOTE. 
See  General  Ordersi  8. 


TRUSTEE. 

See  Breach  op  Trust. 
Broker's  Commission. 


UNFAIRNESS. 
See  Issue,  2. 


VENDOR  &  PURCHASER. 

See  Auction.* 

Establishing  Will. 

Mistake. 

Specific  Performance. 


WILFUL  NEGLECT  AND  DE- 
FAULT. 

1.  Proof  of  improper  expenditure  of 
money  by  executors  will  not  sup- 
port a  decree  against  them  for  an 
account  on  the  footing  of  wilful 
neglect  or  default. 

A  bill  by  residuary  legatees 
prayed  an  account  against  the 
Defendants,  the  executors,  on  the 
footing  of  wilful  neglect  and  de- 
fault, but  made  no  case  of  miscon 
duct  against  them,  except  that 
they  had  improperly  defended  an 
action  in  which  they  had  failed, 
and  the  costs  of  which  they  claimed 
to  retain  out  of  the  estate.    The 

Court, 
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effect  to  the  recommendatioDi  but 
not  further  than  might  be  con- 
sistent with  preserving  to  the  tes- 
tamentary guardian  the  general 
superintendence  and  control  over 
the  children  and  their  fortunes, 
which,  by  virtue  of  his  office,  it 
was  his  right  and  duty  to  exercise. 
Knott  V.  Coitee.  Page  192 

PRESSURE. 
See  Taxation,  4. 

PRESUMPTION  OF  DEATH. 

A  sum  of  money  was  set  apart  in 
1815  to  answer  an  annuity  to  a 
woman  then  supposed  to  be  resi- 
dent in  India,  but  who  was  never 
afterwards  heard  of.    In  1837  the 
Master  having  certified,  upon  pre- 
sumption, that  she  was  dead,  but 
without  finding  when  she  died,.the 
Court  ordered   payment  of  the 
principal  money  to  the  party  en- 
titled to  it  subject  to  the  annuity. 
In  1842  the  Master  having  cer- 
tified, upon  presumption,  that  she 
had  died  in  1822,  and  that  no  per- 
sonal   representative    had    been 
heard  of,  the  Court  ordered  im- 
mediate   payment   to   the   same 
party,  of  the  accumulations  since 
that  time.    And  in  1847  it  or-* 
dered  payment  of  die  rest  of  the 
fund  to  the  same   party  though 
resident  abroad,  upon  his  giving 
his  personal  security  to  refund,  in 
case  the  annuitant  or  her  personal 
representative  should  ever  esta- 
blish a  claim.     Cuthbert  v.  Pur^ 
rier.  Page  199 


ii 


PRINCIPAL  AND  AGENT. 

The  jurisdiction  to  protect  by  in« 
junction  the  possession,  and  to 
decree  the  delivery  up,  of  specific 
chattels,  is  not  confined  to  chat- 
tels, the  loss  or  injury  of  wUch 
would  not  be  adequately  com- 
pensated by  damages,  but  extends 
to  all  cases  in  which  the  party  in 
poisessioD  of  the  chaltds  has  ac- 
quired such  poaseasiop  through 
an  alleged  abuse  of  power  on  the 
part  of  one  standing  in  a  fiduciary 
relation  to  the  Haintifi  Wood  v. 
Bawdjgt.  Page  388 

PRINCIPAL  AND  SURETY. 

S.,  in  consideration  of  a  loan  of 
10,000/.  from  Gi,  assigned  to  the 
latter  two  mortgages  idiich  he 
held  upon  an  estate  belonging  to 
Nf  and  executed  another  mort- 
gage of  an  estate  of  his  own  by 
way  of  further  security.  After- 
wards»  on  ^.*s  mortgage  debts 
becoming  due,  8.  brought  an  ac- 
tion /igainst  him  on  the  covenants 
in  his  mortgage  deeds,  «which  6. 
filed  a  bill  to  restrain.  On  a 
motion  before  the  Lord  Chancellor 
to  discbarge  an  injunction  which 
had  been  granted  by  the  Vice- 
Chancellor-^Held,  that  it  ought 
not  to  have  been  granted,  except 
upon  the  terms  of  the  Plaintiff  re- 
conveying  S*h  mortgage  and  re- 
leasing him  from  his  mortgage 
debt,  and  the  Plaintiff  now  de- 
clining these  terms,  and  S.  under- 
taking that  the  sum  to  be  recovered 

in 
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in  the  action  should  be  paid  to 
the  PiaiQti£^  the  injunction  was 
dissolved.      Gumey  v.   Seppings, 

Page  40 

PRIVILEGED  COMMUNICA- 
TIONS. 
See  Pboduction  of  Documbnts, 
LS. 

PRODUCTION  OF  DOCU- 
MENTS. 

1«  On  a  motion  for  production  of  do- 
cuments, it  is  for  the  Plaintiff  to 

.  shew  from  the  admissions  in  the 
answer  that  the  documents  relate 
to  the  .contents  of  the  bill  as  it 
stands  when  the  motion  is  made. 
Andy  therefore,  where  after  an 
answer  admitting  possession  of 
certain  documents  relating  to  the 
matters  mentioned  in  the  bill,  or 
some  of  them,  the  Plaintiff 
amended  his  bill  by  striking  out 
part  of  it,  and  then  moved  upon 
that  answer,  the  motion  was  re- 
fused.    Haverfidd  v.  Pyman. 

Page  202 
2.  Latimer  v.  Neate^  4  CI.  8f  Fin. 
570.,  explained. 

The  mere  statement,  in  an  an- 
swer, of  the  substance  of  a  docu- 
ment, the  contents  of  which  the 
Defendant  is  not  bound  to  dis- 
close, does  not  make  him  liable  to 
produce  the  document  itself. 

The  principal  question  in  the 
cause  was,  whether  a  party  who 
was  equitably  entitled  for  life  to 
a  long  term  of  years  with  a  gene- 
ral power  of  appointment  over  the 


residue  of  the  term  had  by  a  cer- 
tain deed  assigned  the  whole 
term  to  the  party  under  whom 
the  Defendant  claimed,  or  only  her 
life  interest*  The  Plaintiff  assert- 
ed that  the  deed  had  passed  only 
the  life  interest.  The  Defendant 
set  forth  a  short  abstract  of  the 
deed  as  shewing  the  contrary.  A 
motion  for  production  of  the  deed 
was  refused. 

Production  of  a  deed  constitut- 
ing the  root  of  the  Plaintiff's  al- 
leged title,  under  particular  cir- 
cumstances refused.  Glover  v. 
HaU.  Page  484 

S.  The  question  in  the  cause  was, 
whether  two  of  the  Defendants 
had  taken  a  conveyance  of  an 
estate  from  the  principal  Defend- 
ant, with  notice  of  a  certain  pro- 
ceeding in  the  Ecclesiastical 
Court,  in  which  the  bill  alleged 
that  they  had  acted  as  his  solici- 
tors. The  principal  Defendant,* 
by  his  answer,  denied  that  they 
acted  as  his  solicitors  in  that  pro- 
ceeding, but  the  two  other  De- 
fendants, by  their  answer,  insisted 
on  withholding  the  production  of 
certain  letters  in  their  possession 
as  being  privileged  communica- 
tions between  the  principal  De- 
fendant and  themselves  while  act- 
ing as  his  solicitor.  On  a  motion 
for  production  of  the  documents, 
held  that  the  Plaintiff  was  not 
entitled  to  read  the  answer  of  the 
principal  Defendant  in  reply  to 
that  claim  of  privilege ;  but  the 
motion  was  ordered  to  stand  over, 
with  leave  to  the  Plainti&  to 
3  L  4  amend 


3  bios  QiiS  aai  las 


^ 


